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SAMUEL  MAXWELL. 

Samuisi^  Maxwell  was  bom  at  Lodi,  Seneca  County,  New  York,  May 
20,  1826,  and  died  at  Fremont,  Nebr.,  February  11,  1901.  He  was  edu- 
cated in  common  schools  and  under  private  tutors;  removed  to  Mich- 
igan in  1844,  taught  school,  farmed,  and  held  local  offices;  went  to 
Nebraska  in  1855,  and  in  1856  pre-empted  160  acres  of  government 
land,  which  he  improved;  returned  to  Michigan  in.  1858,  completed 
his  law  studies  and  was  admitted  to  the  bar  in  1859;  returned  to 
Nebraska  and  began  law  practice.  He  was  a  delegate  to  the  first 
Republican  territorial  convention)  member  of  territorial  legislature, 
1860-65;  member  of  the  constitutional  conventions  of  1867,  1871  and 
1875;  member  of  state  legislature,  1866;  member  of  several  state 
commissions;  judge  of  the  supreme  court  of  Nebraska,  1872-94;  mem- 
ber of  congress,  3d  district,  1897-99,  being  elected  as  the  nominee 
of  the  Silver  Republicans,  Populists,  Democrats  and  Prohibition- 
ists. Author  of  Maxwell's  Nebraska  Digest,  1877;  Practice  in  Justice 
Courts;  Pleading  and  Practice;  Criminal  Procedure;  Code  Pleading. 
His  Code  Pleading  has  been  adopted  as  a  text-book  in  the  Catholic 
University  at  Washington.  Judge .  Haxwiell  was  a  Scotchman  by 
race  and  a  member  of  the  Presbyterian  church.  He  was  thrice  mar- 
ried. His  last  wife  survives  him.  Judge  Maxwell  was  the  father  of 
seven  children,  among  whom  Is  Henry  £.  Maxwell  of  the  Omaha 
bar. 


Be  it  remembered,  That  at  a  session  of  the  supreme  court  of  the 
state  of  Nebraska,  begun  and  holden  at  the  supreme  court  room,  on 
the  7th  day  of  May,  A.  D.  1901,  the  follovnng  proceedings  were  had 
In  memory  of  Hon.  Samuel  Maxwell: 

Hon.  Manoah  B.  Reese,  ex-Chief  Justice: 

Mat  it  Please  Youe  Honobs:  Your  committee,  to  whom  was  as- 
signed  the  sad  duty  of  preparing  and  presenting  a  suitable  and 
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viii  IN  MEMORIAM— 

proper  expression  of  the  court  and  bar,  upon  the  life,  services  and 
death  of  the  late  judge  and  jurist,  Hon.  Samuel  Maxwell,  beg  leave 
to  submit  the  following: 

Resolved^  That  the  supreme  court  and  the  bar  of  the  state  of  Ne- 
braska unite  in  expressing  our  profound  grief  on  account  of  the 
death  of  Hon.  Sahuel  Maxwell,  who  was  for  many  years  an  honored 
member  of  this  court,  the  stamp  of  whose  mind  and  industry  is 
indelibly  impressed  upon  the  jurisprudence  of  the  state. 

Resolvedy  That  in  his  death  the  whole  people  of  the  state  have  suf- 
fered an  irreparable  loss.  His  was  a  life  of  uprightness  and  probity 
of  character  which  was  worthy  of  imitation  by  all.  As  a  lawyer, 
his  strong  and  inflexible  adherence  to  truth,  to  justice,  and  the  ethi- 
cal landmarks  of  the  profession  rendered  him  a  safe  guide  and  pre- 
ceptor to  the  younger  members  of  the  bar  of  the  state.  His  famil- 
iarity with  the  great  minds  of  the  profession  and  his  love  for  the 
established  principles  of  the  law  rendered  him  a  safe  counselor  to 
those  who  are  recognized  as  the  leaders  of  the  profession.  As  a 
judge,  both  on  the  district  and  the  supreme  bench,  all  felt  that  justice 
would  be  impartially  administered  and  that  no  right  would  be  lost 
and  no  wrong  protected  on  account  of  the  poverty  or  want  of  influ- 
ence of  one  or  the  wealth  or  station  or  connection  of  the  other  of 
the  litigants  before  his  court. 

Resolved,  That^  while  his  well-recognized  ability  placed  him  in  the 
front  rank  of  the  lawyers  and  judges  of  the  country,  yet  he  mani- 
fested in  his  whole  life  that  simplicity  of  conduct  and  character  which 
elicited  and  fostered  the  most  profound  respect,  and  commanded 
the  admiration  of  all,  and  endeared  him  to  those  with  whom  he  was 
most  closely  associated. 

Reaolcedf  That,  while  we  sincerely  mourn  his  death  and  deplore 
his  loss,  yet  it  is  with  pardonable  pride  that  we  can  point  to  his 
career,  in  the  legislative  halls,  at  the  bar  and  on  the  bench  of  this 
state,  beginning  with  it  in  its  earliest  territorial  organization,  and 
terminating  only  with  his  death, — a  life  of  labor,  of  industry  and 
of  constant  and  faithful  endeavor. 

M.  B.  Reese. 
A.  M.  Post. 
Geo.  L.  Loomib. 

Your  committee  move  the  adoption  of  the  foregoing  resolutions, 
and  that  they  be  spread  upon  the  records  of  this  court  as  a  lasting 
memorial  to  the  life,  character  and  services  of  Judge  Maxwell. 

Mat  it  Please  the  Court:  In  the  presentation  of  this  report  as 
one  member  of  the  committee,  I  feel  constrained  to  give  expression 
to  my  personal  estimate  of  Judge  Maxwell. 

It  was  my  good  fortune  to  become  his  neighbor  and  acquaintance 
some  thirty  years  ago,  when  we  were  practitioners  in  the  same  court. 


SAMUEL  MAXWELL.  ix 

Judge  Lake,  who  is  a  member  of  this  committee,  was  the  judge  of 
our  district  court.  While,  as  is  the  case  with  all  rival  members  of 
the  local  bar,  we  had  our  "ups  aud  downs,*'  each  one  striving  for 
the  ascendency  in  the  causes  where  our  clients*  interests  conflicted, 
yet  I  am  not  aware  that,  from  our  earliest  acquaintance  to  the  last 
breath  of  his  life,  there  was  ever  a  moment  of  time  when  our  mutual 
good  feeling  was  in  the  least  impaired. 

Prior  to  the  formation  of  this  acquaintance  he  had  represented 
his  constituency  in  the  legislative  halls  of  both  the  territory  and  the 
state — ^but  of  this  I  knew  nothing  except  as  shown  by  the  journals 
and  records  of  the  various  sessions  in  which  he  served  as  a  member. 
In  1872  he  was  elected  as  one  of  the  three  judges  of  the  state.  The 
duties  of  those  officers  at  that  time  were  to  serve  in  the  capacity 
of  judges  of  the  district  court  in  the  three  judicial  districts  of  the 
state  and,  when  through  with  that  work,  for  the  season,  meet 
t4>gether,  as  judges  of  this  court,  and  pass  upon  their  own  work,  per- 
formed while  upon  the  district  bench. 

Judge  Maxwell's  district  was  large,  comprising  nearly  all  of  that 
part  of  the  state  lying  north  of  the  Platte  river.  The  main  line  of 
the  Union  Pacific  railroad  was  practically  the  only  railroad  track 
in  the  district.  All  that  vast  territory,  with  the  exception  of  the 
counties  thro.ugh  which  that  road  had  been  constructed,  had  to  be 
reached  by  stage  coach,  by  carriage,  by  buckboard  or  on  horseback. 
I  have  heard  it  said  that  within,  a  single  year  of  his  labors  in  that 
district  he  was  required  to  travel  about  ten  thousand  miles  in  going 
to  and  returning  from  his  courts,  a  considerable  portion  of  which 
was  accomplished  by  the  primitive  methods  to  which  I  have  referred, 
and  that  in  all  kinds  of  weather  and  at  all  seasons  of  the  year.  This 
is  said  in  no  spirit  of  disparagement  of  his  associates  who  were 
equally  faithful.  These  conditions  continued  until  November  1st, 
1875,  when — ^by  the  adoption  of  our  present  constitution — ^the  judges 
were  relieved  of  their  labors  upon  the  district  bench  and  were  per- 
mitted to  turn  their  whole  attention  to  the  administration  of  the  law 
i  in  this  court.    The  business  of  the  court  rapidly  increased  from  that 

day  to  the  time  of  his  retirement  from  it,  the  first  of  January,  1894. 
During  all  of  that  time — twenty-one  years — Judge  Maxwell  devoted 
his  best  energies,  with  the  most  laborious  application,  to  the  forming, 
molding  and  shaping  of  the  jurisprudence  of  the  state  of  which  we 
are  all  proud.  My  close  personal  association  with  him  for  six  years 
in  those  labors  made  known  to  me  some  traits  of  his  character  which 
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X  IN  MEMOBIAM— 

were  most  admirable.    His  quick  and  clear  perception  of  the  decisiye 
turning^  points  in  a  cause  was  most  remarkable.    By  a  kind  of  intui- 
tion he  seemed  to  comprehend  and  fathom  the  questions  involved 
upon  hearing  a  mere  statement  of  the  issues  and  evidence  as  con- 
tained in  a  record.    His  wonderful  industry  and  persistent  toil,  aided 
by  this  peculiar  faculty  of  mind,  enabled — or  rather  caused — ^him  to 
be  the  leader  of  the  court  without  reference  to  whom  his  asso- 
ciates were.    The  reports  of  this  court  will  doubtless  show  that  for 
the  twenty-one  years  of  his  labors  upon  this  bench  he  wrote  more 
opinions,  covering  a  greater  number  of  pages  in  the  reports  each 
year,  than  any  one  of  his  associates.    Again,  while  his  judgment  was 
clear  and  his  knowledge  was  second  to  none  laboring  with  him,  he 
was  never  inclined  to  insist  upon  his  views  unless  he  was   thor- 
oughly convinced  that  he  was  right.    In  that  event  he  possessed  a 
sufficient  degree  of  firmness.    I  think  I  but  speak  the  truth  when  I 
say  that  when  a  Judge  has,  as  he  believes,  mastered  the  facts,  evi- 
dence, issues  and  law  of  a  case  to  his  entire  satisfaction,  he  is  not 
particularly  anxious  to  spend  much  unneccessary  time  in  rehearings 
and  rearguments.    The  motion  and  brief  for  a  rehearing— especially 
if  the  whole  of  the  territory  of  a  cause  is  re-presented — is,  to  say  the 
least,  a  little  tiresome.    Such  never  seemed  to  be  the  case  with  Judob 
MaxwelIm    I  have  often  known  of  the  Judge  making  haste  in  the 
morning  to  reach  the  consultation  room  before  the  hour  for  open- 
ing court  in  order  that  he  might  study  the  motions  and  briefs  for 
rehearing  and  especially  in  those  cases  which  had  been  assigned  to, 
and  in  which  the  opinion  had  been  written  by,  him.    Were  a  shadow 
of  doubt  raised  in  his  mind  as  to  the  correctness  of  any  material  or 
substantial  point  in  the  case,  it  was  his  invariable  rule  to  ask  that 
a  rehearing  be  granted  and  that  the  case  be  re-examined.    Substan- 
tial Justice  was  the  ruling  passion  of  his  mind  and  he  never  gave 
his  assent  to  a  decision  in  which  a  wrong  was  allowed  to  stand  if 
the  application  of  any  legal  rule  would  or  could  prevent  it.     This 
rendered  him  somewhat  unpopular  vdth  a  certain  class  of  the  mem- 
bers of  the  bar  of  the  state,  but  you  seldom,  if  ever,  heard  of  any 
aspersions  upon  his  honesty  or  his  integrity.     By  an  examination 
of  the  reports  of  our  state,  at  this  date,  we  vdll  find  many  decisions 
by  him  which,  when  made,  were  criticised,  but  when  now  considered, 
in  the  light  of  the  development  of  the  subject  of  the  application 
of  legal  rules  to  n^w  conditions,  we  find  to  be  eminently  just  and 
correct. 


SAMUEL  MAXWELL.  xi 

In  addition  to  hiB  labors  in  connection  with  the  courts  of  the  state 
he  has  left  charts  which  we  may  follow  with  safety  in  his  books 
on  Code  Pleading,  the  law  of  Pleading  and  Practice,  the  mles  of 
Criminal  Procednre  and  the  rules  of  Practice  in  Justice  Courts;  all 
of  which  are  recognized  as  standard  authorities  by  the-  bench  and 
bar  of  the  whole  country.  He  has  served  his  district  and  state 
faithfully  and  well  in  the  halls  of  congress,  and  thus  rounded  out 
a  well  spent  life  by  eflPective  service  in  both  the  legislative  and 
judicial  departments  of  his  country. 

The  life  and  character  of  Judge  Maxwell  may  well  and  properly 
be  taken  as  a  pattern  and  guide  by  the  young  men  of  our  state. 
Never  seeking  to  eclipse  others  in  brilliancy,  it  is  true,  yet  at  all 
times,  that  which  was  far  greater  and  better,  seeking  the  very  best 
interest  of  the  whole  people  and  never  wavering  from  the  straight 
line  of  personal  rectitude.  Never  forcing  his  opinions  upon  others, 
yet  always  sought  and  consulted  on  account  of  his  mature  and  well 
developed  judgment.  Never  beating  down  the  younger  members  of 
the  bar  who  were  laboring  under  the  embarrassments  of  defective 
legal  training,  but,  upon  the  other  hand,  advising,  aiding  and  assist- 
ing them  in  every  legitimate  way  possible.  Always  faithful,  always 
true,  always  candid,  he  possessed  the  confidence  and  esteem  of  those 
who  appreciated  upright  manhood.  True  to  his  convictions  and 
never  a  trimmer,  or  time  server,  he  was  loved  most  by  those  who 
knew  him  best. 

But,  Judge  Maxwell  is  dead.  We  pause  in  the  rush  of  business 
to  do  honor  to  his  memory.  The  labors  of  the  court  and  of  his 
former  associates  are  suspended  in  order  that  a  just  and  proper 
tribute  may  be  offered  over  his  long  and  silent  home.  We  love  to 
dwell  upon  his  good  works  and  we  cherish  his  memory. 

May  his  precepts  be  followed  and  his  lines  of  life  be  well  con- 
sidered. 

Hon.  Alfred  M.  Post,  ex-Chief  Justice: 

May  rr  Please  the  Court:  It  was  my  privilege  nearly  twenty 
years  ago,  at  Judge  Maxwell's  request,  to  present  to  a  political  con- 
vention his  name  for  renomination  to  the  position  so  long  honored 
by  him  as  a  member  of  this  court.  Well  do  I  recall  his  gentle  admoni- 
tion. In  the  performance  of  that  pleasing  service,  to  offer  no  assur- 
ance in  his  behalf  save  that  of  a  patient  and  conscientious  devotion 
to  duty,  and  a  steadfast  purpose  to  do  justice  in  the  administration 
of  the  law.     And  those  of  us  to  whom  was  given  the  enjoyment  of 
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an  intimate  association  with  him  on  the  bench,  and  at  the  bar,  recog- 
nize in  that  injunction  the  supreme  and  master  motive  of  his  mind 
throughout  his  long  and  distingfuished  public  service.  Judge  Max- 
well was  endowed  with  a  rare  faculty  for  dispatching  the  laborious 
work  of  ^the  bench,  and  his  ability  to  grasp  the  controlling  question 
at  issue,  however  complicated,  however  obscured  by  specious  pleas 
and  cunning  sophistry,  was  the  wonder  and  admiration  of  his  asso- 
ciates. But  after  all  the  secret  of  his  strength,  if  indeed  it  may 
be  called  a  secret,  was  in  his  power  to  discern  wherein  lay  the  real 
merits  of  the  controversy,  and  his  ability  to  administer  justice  in  the 
application  of  sound  legal  principles,  in  the  wholesome  manner  which 
proves  the  sound  head  and  honest  heart.  To  the  minds  of  counsel 
zealous  'in  the  cause  of  clients,  and  at  times  even  to  his  associates 
on  the  bench,  that  trait  of  character  may  have  seemed  almost  a  fault. 
But  however  it  may  then  have  impressed  us,  viewed  from  the  stand- 
point of  the  present,  it  is  in  my  judgment,  which  it  affords  me  pleas- 
ure to  here  record,  evidence  of  the  highest  and  rarest  quality  of  the 
judicial  mind. 

It  must  not,  however,  be  inferred  that  Judge  Maxwell  was  wont 
to  administer  justice  unrestrained  by  rule.  On  the  contrary,  indeed, 
no  judge  of  our  day  has  done  more  to  inspire  a  wholesome  respect 
for  the  law.  Denied  the  advantage  of  a  college  training  he  was 
nevertheless  in  the  broad  and  catholic  sense  of  the  term  a  scholar. 
A  tireless  worker  professionally,  he  was  a  devoted  student  in  other 
lines  of  thought,  and  his  varied  and  comprehensive  knowledge  of 
literary  and  scientific  subjects  did  not  fail  to  impress  his  associates. 
He  had  learned,  too,  in  life's  wide  school  what  many  over-educated 
minds  have  failed  to  grasp,  the  great  truth  that  the  law  as  a  system 
is  not  an  end  unto  itself  but  a  means  to  justice  among  men.  And 
in  the  light  of  that  truth  he  pursued  his  way  to  results  amid  con- 
flict of  authority  and  confusion  of  principles  with  a  directness  that 
marks  the  master  mind,  and,  which  if  at  times  unusual,  rarely  failing 
to  excite  the  admiration  of  the  bar  and  the  em^ulation  of  the  bench. 
Although  entertaining  a  profound  respect,  amounting  even  to  rever- 
ence, for  the  great  minds  who  have  enriched  the  literature  of  the  pro- 
fession, he  was  in  no  sense  an  idolater.  Error  to  him  was  not  conse- 
crated by  antiquity.  He  criticised  without  hesitation  and  rejected 
without  fear  doctrines  hoar  v^^th  age  if  fundamentally  wrong  or 
ill  adapted  to  conditions  of  the  new  commonwealth  for  which  he 
builded  so  well. 
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His  opinions,  which  will  long  be  accepted  as  authority  by  posterity 
of  state  and  country,  may  lack  the  grace  of  rhetoric,  the  elegance 
of  diction  which  adorn  the  work  of  others;  but  their  deficiency  in  that 
regard  is  doubly  compensated  for  in  their  yirility,  in  the  force  and 
Tigor  of  his  reasoning,  in  the  rugged,  wholesome  nature  reflected  by 
and  which  is  an  essential  part  of  them.  As  said  by  Judg^  Story  of 
a  deceased  brother,  long  a  distinguished  member  of  the  federal  judi- 
ciary: "His  mind  was  solid  rather  than  brilliant,  sagacious  and 
searching  rather  than  quick  and  eager,  comprehensive  and  at  the 
same  time  cautious,  patient  in  inquiry,  forcible  in  conception,  clear 
in  reasoning.  He  made  it  a  matter  of  conscience  to  discharge  every 
duty  with  scrupulous  fidelity  and  zeal.  His  honesty  was  a  deep  and 
vital  principle  not  measured  by  rule.  He  was  a  Christian,  full  of 
religious  sensibility  and  religious  humilty.  But  what  made  religfion 
most  attractive  in  him  and  gave  it  occasionally  a  sublime  expression 
was  his  cheerful,  unobtrusive  and  gentle  character.*' 

By  whatever  standard  tested  Judge  Maxwei<l  was  the  peer  of  the 
great  minds  who,  with  him,  assisted  in  laying  the  foundation  and 
rearing  the  structure  of  this  our  proud  young  state,  and  whose 
labors  and  genius  have  done  so  much  to  enrich  and  exalt  the  pro- 
fession, Marquett,  Mason,  Poppleton,  Savage,  Hayward  and  others 
now  rest  with  him. 

In  the  fullness  of  years,  crowned  with  the  respect  of  a  grateful 
and  appreciative  people,  he  has  laid  aside  life's  cares. 

''Like  one  who  wraps  the  drapery  of  his  couch  about  him  and  lies 
down  to  pleasant  dreams.*' 

May  we  who  survive  him  be  found  as  faithful  to  our  trust,  as 
worthy  of  the  commendation  of  those  who  are  soon  to  follow  us. 

Hon.  Geo.  L.  Looms: 

Mat  rr  Please  the  Ck>UBT:  As  a  member  of  your  committee,  1 
vnsh  to  add  a  few  brief  words  to  what  has  already  been  said  by 
others  better  qualified  than  I  to  speak  of  the  life  and  services  of 
Samuel  Maxwell.  So  much  might  be  said, — might  be  truthfully 
said, — and  must  be  said  in  anything  like  a  complete  review  of  his 
public  life  and  services  as  to  preclude  the  attempt  at  this  time. 

As  many  esteem  greatness,  that  is,  measured  by  the  false  stand- 
ards of  greatness  now  so  often  used.  Judge  Maxwell  was  not  a 
great  man;  but,  measured  by  the  standard  of  rugged  manhood,  of 
moral  character,  of  personal  worth,  fidelity  to  every  trust,  honesty, 
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industry,  integrity,  power  of  application,  results  accomplished  by 
personal  effort,  and  by  all  those  attributes  of  heart  and  mind  that 
tend  to  make  the  true  man,  he  was  indeed  a  great  man. 

Coming  to  this  new  territory  as  a  young  man  of  limited  education 
and  positively  no  means,  by  force  of  honest  work  and  personal  worth 
he  soon  became  one  of  its  strong  men.  As  a  member  of  the  legisla- 
ture, to  which  he  was  three  times  elected,  he  procured  the  passage 
of  the  act  authorizing  a  revision  of  the  territorial  statutes,  then 
suggested  General  Estabrook  as  a  suitable  person  to  make  such 
revision,  and  at  the  next  session  he  procured  the  enactment  ofs.the 
revision  into  law;  and  thus  to  him  are  we  indebted  for  the  Bevised 
Statutes  of  1866. 

We  are  also  indebted  to  him  for  the  motto  of  our  state.  Equality 
Fe.  ORE  THE  Law',  a  motto  which  to  him  expressed  a  living  principle 
embodying  the  sacred  right  of  every  person  within  our  borders,  a 
right  to  be  constantly  borne  in  mind  and  worthy  to  be  engraved  on 
the  great  seal  of  state. 

As  an  active  and  leading  member  of  each  convention  that  has 
framed  a  constitution  for  our  state,  the  impress  of  his  thought  can 
be  seen  on  every  page  of  our  organic  law. 

But  I  must  not  dwell  on  his  public  services.  They  are  a  part  of 
the  history  of  the  state.  Enough  to  say  that  as  a  member  of  three 
legislatures,  of  two  constitutional  conventions,  and  for  twenty-one 
years  of  this  court,  he  did  more  than  any  other  one  man  to  shape 
our  territorial  and  state  laws. 

But  as  unsullied  as  was  Judge  Maxwell's  public  life  throughout 
its  long  extent  of  more  than  thirty  years,  during  which  time  the 
foul  breath  of  suspicion  was  never  breathed  against  his  name,  and 
no  motive  of  his  was  ever  questioned,  his  private  life  was  equally 
as  pure,  and  shines  with  equal  lustre. 

A  devout  believer  in  the  Christian  religion  he  was  the  same  in  his 
home  as  in  his  church;  the  same  on  every  day  of  the  week  as  on 
Sunday.  Religion  with  him  was  something  for  the  living  to  live  by, 
and  not  alone  for  the  dying  to  die  by.  One  of  the  common  scenes 
on  the  streets  of  Fremont,  during  the  thirty  years  of  his  residence 
there,  was  Judge  Maxwell  of  a  Sunday  morning  driving  in  from 
his  suburban  home,  two  miles  or  more  distant,  to  attend  church; 
and  seldom  the  day  so  stormy  or  bad  that  he  was  not  found  in  his 
accustomed  place  in  the  house  of  worship.  His  faith  was  of  the 
kind  that  admits  of  no  doubt,  but  looks  with  serenest  confidence 
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to  the  f  atnre.  He  believed  in  a  personal  God,  and  a  personal  account- 
ability to  God;  and,  let  me  ask,  what  more  potent  influence  can  there 
possibly  be  to  keep  and  direct  one  in  a  life  of  rectitude  and  honor? 

I  remember  some  years  ago  of  listexdng  to  a  lecture  by  him  on  the 
coming  of  Christ  as  foretold  in  prophecy,  and  the  proofs  of  His 
divinity.  The  lecture  showed  a  critical  study,  and  a  wonderful 
knowledge  and  understanding  of  the  Bible,  both  Old  Testament  and 
New,  and  also  that  his  faith  not  only  rested  upon  evidence  that  to 
his  mind  could  not  be  questioned,  bul  was  sustained  by  his  reason 
and  judgment  as  a  man. 

There  is  a  glory  brighter  far  than  any  that  can  be  acquired  by 
the  holding  of  public  ojffice.  It  is  the  glory  of  honest  manhood. 
And  the  glory  which  shines  from  every -x>age  of  Judge  Maxwell's 
public  life,  without  a  stain  to  mar  its  perfect  purity,  is  no  brighter 
than  that  which  shines  in  his  private  life  reflected  from  a  character 
in  which  is  blended  all  the  manly  virtues,  chiefest  among  which  is 
an  unfaltering  faith  in  God.  To  whom  can  we  point  the  young  law- 
yer of  today  as  a  worthier  example  to  follow?  Surely  he  lived  the 
life  of  the  righteous,  and  his  last  end  was  peace. 

And  when  the  sudden  summons  came,  so  unexpectedly,  while  sit- 
ting at  his  breakfast  table  in  the  early  morning,  and  the  stricken  man 
was  assisted  by  the  good  wife  to  his  room,  realizing  at  once  that  his 
hour  was  come,  he  calmly  gave  directions  as  to  what  he  wished  done 
when  he  was  gone,  and  then,  within  an  hour,  with  all  arrangements 
made,  and  the  last  words  of  farewell  spoken,  without  a  regret,  and 
in  the  serenity  of  the  faith  that  had  been  his  stay  in  life  and  was 
his  hope  in  death,  he  was  prepared  to  say: 

"  My  soul  is  ready  to  depart. 
No  thougrht  rebels,  the  obedient  heart 

Breathes  forth  no  sigh; 
The  wish  on  earth  to  linger  still 
Were  vain  when  'tis  God's  sovereign  will 

That  we  shall  die." 

HbiT.  WnxiAic  y.  Aixek: 

Mat  it  Pleass  thb  Coxtbt:  I  do  not  know  that  I  can  add  anything 
of  value  to  the  eloquent  remarks  which  have  just  been  submitted 
by  the  distinguiahed  gentlemen  who  have  preceded  me,  former  asso- 
ciates and  neighbors  of  the  dead  jurist  and  statesman,  whose  life 
and  virtues  we  here  commemorate,  and  whose  death  we  sincerely 
monm.  I  first  met  Judos  Maxwell  aeventeen  years  ago,  shortly 
after  mj  arrival  in  the  state,  and  I  was  then  deeply  impressed  with 
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the  thought  that  he  was  physically  a  tery  feeble  man,  but  from 
frequently  meeting  him  subsequently  ia  this  chamber  and  elsewhere, 
I  became  convinced  that  he  had  great  vitality  and  an  Unusual  capacity 
for  labor,  and  that  he  was  a  most  industrious,  conscientious  and 
painstaking  judge.  I  knew  him  more  intimately  when  he  became 
a  member  of  the  55th  congress,  and  was  present  when  he  took  the 
oath  of  oilice,  and  I  cheerfully  bear  personal  testimony  to  his  great 
industry  and  the  fidelity  with  which  he  discharged  every  duty  incum- 
bent upon  him.  He  was  even  at  his  desk  when  the  house  was  in  ses- 
sion, and  in  the  committee  room  when  the  committees  of  which 
he  was  a  member  were  at  work.  He  was  conspicuous  for  his  devo- 
tion to  the  public  service,  and  was  the  author  of  many  valuable  bills, 
which,  if  they  had  been  enacted  into  laws,  would  have  proved  of  great 
benefit  to  the  state  and  the  nation. 

JuDOB  Maxwell  did  much — ^very  much — ^to  lay  deeply  and  securely 
the  foundation  of  jurisprudence  in  this  state  that  the  superstructure 
thereafter  to  be  erected  by  other  hands  might  be  ample  and  secure. 
His  works  on  pleading  and  practice  have  done  much  in  imparting 
useful  information  to  yoimg  men  Just  entering  on  a  professional 
career,  and  in  lightening  the  labors  of  the  busy  practitioner  and  the 
Judge  on  the  bench.  In  every  relation  in  life,  public  and  private, 
our  departed  friend  was  a  high-minded,  honorable  and  conscientious 
man.  While  perhaps  not  a  Mansfield  or  a  Marshall,  a  Blackstone  or 
a  Kent,  a  Miller  or  a  Story,  he  was  pre-eminently  a  jurist  of  great 
ability,  learning  and  aptitude  for  the  profession  of  which  he  was 
an  honored  member,  and  did  his  full  duty  in  shaping  and  molding 
the  jurisprudence  of  the  country.  Our  dead  friend  was  not  an  edu- 
cated man  in  the  academic  sense  of  the  word;  he  was  not,  as  I  under- 
stand it,  graduated  by  any  technical  college  or  university,  but  he 
was  a  graduate  of  the  g^at  university  of  nature,  where,  after  all, 
the  most  useful  knowledge  we  possess  must  be  obtained. 

Judge  Maxwell  was  withal  a  Christian,  and  lived  and  died  in  the 

full  faith  of  the  Christian  religion.    He  believed  in  the  immortality 

of  the  human  soul,  in  which  the  millions  who  sleep  in  the  bosom 

of  the  earth  believed,  and  in  which  the  millions  of  the  present  believe. 

He  knew  the  Christian's  reward  so  aptly  expressed  in  the  language 

of  the  Bible: 

Blessed  are  the  dead  which  die  in  the  Lord  from  henceforth:  Yea, 
saith  the  Spirit,  that  they  may  rest  from  their  labors;  and  their 
works  do  follow  them. 


SAMUEL  MAXWtJLL.-  xvii 

He  also  knew  the  Tanities  of  life  and  that  all  earthly  glory  must  end 
in  the  grave  as  expressed  by  Gray  in  his  Elegy  Written  in  a  Country 
Church  Yard: 

The  boast  of  heraldry,  the  pomp  of  power. 
And  all  that  beauty,  all  that  wealth  e*er  crave, 
'    Await  alike  the  inevitable  hour;— 

The  paths  of  erlory  lead  but  to  the  srave. 

Jin>OB  Maxwxll  will  long  be  missed  and  mourned  by  the  people 
of  Nebraska,  and  by  none  more  sincerely  than  by  those  of  us  who 
knew  and  loved  him  well  for  his  many  excellences  of  head  and  heart. 

I  trust  we  may  profit  by  the  splendid  example  he  has  left  us,  and 
have  the  full  assurance  that  he  has  safely  entered  the  portals  of  <^ 

eternity  to  enjoy  the  rich  and  full  reward  of  the  Just. 

WiLBUB  P.  Bbtaivt: 

Ms.  Chief  Justice,  Honorable  Judges  and  Membebs  of  the  Bab: 
Let  the  book-reviewer,  the  legal  critic  and  the  state  historian  speak 
of  Judge  Maxwell,  the  jurist.  Praise  and  censure  will  find  in  time 
the  golden  mean  of  justice. 

Allow  me  to  speak  of  Samuel  Maxwell  the  man.    For  twenty  years 
I  knew  and  loved  him  as  a  friend,  and  reverenced  him  as  a  child 
reveres  a  parent.    To  fully  appreciate  that  grand  old  man,  one  must 
have  known  him  as  it  was  my  pleasure  to  have  known  him;  must 
have  seen  him  in  the  relation  of  neighbor,  of  husband  and  of  father; 
must  have  profited  by  his  counsel;  must  have  received  his  mild  re- 
proof;  must  have  been  an  eye  and  ear  witness  to  the  evidence  of 
his  probity,  industry,  temperance  and  strict  devotion  to  duty.    He 
was  a  Christian  gentleman.     This  is  the  proudest  epitaph  that  can 
be  written  upon  a  tomb.     Samuel  Maxwell  carried  this  character 
into  every  relation  of  life.    He  was  firm  as  a  friend,  social  and  char- 
itable as  a  neighbor,  kind  as  a  husband,  aftectionate  and  indulgent 
ais  a  parent;   as  a  public  servant,  able,  faithful,  honest  and  indus- 
trious.   His  character  had  for  its  comer-stone  a  direct  relation  be- 
tween creed  and  deed.     Samuel  Maxwell  did  not  believe  that  this 
little  chemical  engfine  upon  which  we  stand  and  which  we  call  the 
earth  was  rushing  through  space  at  the  rate  of  seven  hundred  miles 
a  minute  with  no  engineer  to  guide  it.    He  believed  in  a  God  who 
notes  everything,  from  a  blazing  star  to  a  falling  sparrow.    He  did 
not  believe  humanity  to  be  a  "vibrian,  a  conglomeration  of  gasek,  a 
mere  mould  holding  chemicals,  a  mere  bimdle  of  phosphorua  and 
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carbon.'*  On  the  contrary,  lie  believed  himself  to  be  an  immortal  and 
accountable  being;  and,  so  believing,  he  lived  as  beneath  the  gaase 
of  his  great  Taskmaster's  eye. 

Civilized  men  change  their  creeds  and  their  decalogues  as  often  as 
they  do  the  fashion  of  their  dress;  and  Samuel  Maxwell,  judged  by 
this  Parisian  code,  veas  a  little  old-fashioned. 

Four  thousand  years  ago  the  afOicted  patriarch  of  Uz  inquired: 
'*If  a  man  die  shall  he  live  again?"  Since  Job  and  his  three  friends 
discussed  the  mysteries  of  Divine  Providence,  one  hundred  and 
twenty  generations  of  men  have  come  and  gone,  like  the  leaves  of 
the  forest.  In  each  generation  the  question  propounded  by  the 
Arabian  Emir  has  been  repeated.  Its  echo  has  been  the  answer.  For 
the  solution  of  this  problem  Reason  has  been  blind  and  Philosophy 
dumb. 

We  live  in  a  materialistic  age.  America  now  is  as  Borne  was  in  the 
century  immediately  preceding  the  Christian  era,  as  France  was  in 
the  last  half  of  the  eighteenth  century.  That  elegant,  erudite  and 
genteel  trimmer,  Marcus  Tullius  Cicero,  in  his  philosophical  works, 
argues  for  the  immortality  of  the  human  soul.  But  we  learn  from 
his  private  correspondence  that  his  profession  was  insincere.  Caius 
Julius  Caesar,  high  priest  of  Bome,  stood  up  in  the  Boman  Senate  to 
declare  that  to  die  was  dissolvere  cuncta  mala  tnortalium;  locum  e-fse 
ultra  neqtte  curcB  neque  gaudio — ^to  dissolve  all  the  evils  of  mortals; 
neither  Is  there  any  place  beyond  it  for  care  or  for  joy, — that  is  to 
say,  physical  death  is  the  end  of  man. 

In  France  Bousseau  and  Voltaire  had  taught  mankind  that  the 
religion  of  Jesus  Christ  was  but  a  fable.  This  avowal  had  for  its 
logical  outcome  the  worship  of  Reason  and  the  Beign  of  Terror. 

In  this  age  of  ours,  when  man  is  wise  above  what  is  written;  when 
Genesis  has  been  revised  by  the  uncertain  light  of  Qeology;  when 
wise  men  have  put  protoplasm  in  place  of  God,  and  a  chimpanzee 
in  place  of  Adam;  when  the  Gospel  of  the  Nazarene,  according  to 
Matthew,  Mark,  Luke  and  John,  is  pushed  aside  to  give  place  to  the 
Gospel  of  dirt,  according  to  Darwin,  Tyndall,  Haeckel  and  BQchner; 
when  a  large  minority  of  our  educated  countrymen  are  agnostics; 
when  the  sophomore  and  the  draymau,  alike,  can  repeat  by  rote  the 
anarchistic  ravings  and  atheistic  rant  of  Johann  Most  and  the  coarse 
blasphemy  of  Bobert  G.  Ingersoll;  when  that  green,  slimy,  slippery, 
frog,  which  men  miscall  higher  criticism,  has  hopped  up  the  church 
aisle  and  sits  upon  the  pulpit-cushion;   when  hell  is  reduced  to  a 
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■katin^-rink;  when  so-called  clergymen  are  guilty  of  a  grieyoas  con- 
tempt of  court  by  presuming  to  sit  in  judgement  on  the  eternal  justice 
of  God,  how  refreshing  it  is  to  remember  a  simple  layman,  like 
8AiruisL  Maxwell,  to  whom  the  child-faith  of  the  Man  of  Nazareth 
was  a  sublime  and  eTer-living  reality  I 

O  Tenerable  shade  of  my  departed  friend,  how  often  hare  I  stood 
in  your  presence  condemned  before  the  tribunal  of  my  own  con- 
science! And  now  that  you  are  gone,  I  feel  led  to  exclaim,  in  the 
words  of  the  Hebrew  Prophet:  ''My  father,  my  father,  the  chariot 
of  Israel  and  the  drlTcr  thereof.** 

Mb.  Chief  Justice  Nobyal: 

It  is  not  my  purpose  to  pronounce  an  extended  eulogy  upon  Judgb 
Maxwbix.  I  shall,  in  a  few  words,  contemplate  him  aa  a  Jurist,  as 
a  former  member  of  this  court,  rather  than  as  a  man  In  all  the 
relations  that  word  Implies.  Such  elements  of  mind  and  heart  as 
exemplify  him  as  a  judge  will  be  pertinent.  He  will  be  considered 
solely  as  a  x>otent  and  positire  force,  who  for  more  than  twenty  years 
shaped  the  jurisprudence  of  this  state. 

He  was  elected  a  member  of  this  court  in  the  fall  of  1872,  which  posi- 
tion he  held  continuously  until  January,  1804.  His  first  opinon  reported 
is  McGlary  v.  The  Sioum  City  d  Pacific  R.  Co.,  3  Nebr.,  44;  his  last. 
State  of  Neftraaka  v.  HaatingSt  38  Nebr.,  584.  His  services  as  a  judge 
of  this  court  are  represented  by  decisions  filed  between  the  dates 
of  these  two,  reported  in  six  and  thirty  volumes  of  the  state  reports. 
When  he  entered  upon  his  official  duties,  few  principles  of  law  were 
fixed  by  decisions  of  this  court.  His  industry  aad  care  during  those 
years  assisted  in  making  plain  difficult  questions  of  law,  both  gen- 
eral and  fundamental.  He  brought  to  the  office  a  sound  mind,  a 
clear  understanding  of  law,  and  an  enlightened  conscience.  He  pos- 
sessed exceptional  energy  and  industry,  never  tiring,  never  willing  to 
leave  a  subject  until  its  underlying  principles  were  known  and  their 
relations  to  each  other  fully  understood.  He  vnrote  more  than  a  pro- 
portionate share  of  the  opinions  of  the  oourt,  as  an  examination  of 
the  reports  will  disclose.  To  his  decision  he  usually  gave  jMkinstak- 
ing  care,  aiming  constantly  at  thoroughness.  The  law  on  its  practi- 
cal side  api>ealed  to  him  more  strongly  than  the  theoretical  and  ideal 
phase,  which  is  so  attractive  to  some  minds,  who, forget  that  we 
must  deal  with  humanity  as  it  is  rather  than  with  it  as  it  should 

be.   He  fully  understood  that  laws  are  made  Vy  men,  and  must  there- 
in 
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fore  bear  the  imperfections  of  their  makers;  that  they  are  made  for 
men,  and  must  be  interpreted  with  respect  to  human  limitations. 
He  was  a  practical  man,  because  he  understood  humanity. 

From  constant  intercourse  with  all  sorts  and  conditions  of  men, 
he  knew  humanity  in  the  concrete.  He  saw  men  as  they  are.  He  saw 
the  seams  in  the  garment  as  well  as  the  lustre  upon  the  surface; 
that  the  man  with  the  crown  and  the  man  with  the  hoe  are  only  men. 
He  understood  that  self  moves  the  one  as  well  as  the  other,  and  is 
an  ever  present  factor  in  the  human  equation.  '  These  thingps  he 
learned,  not  from  books,  not  wholly  from  contemplation,  but  more 
from  men  as  he  had  seen  and  known  them.  He  knew  them  as  Lincoln 
knew  them,  not  from  a  study  of  a  few  individuals  of  one  social  grade, 
but  from  a  wide  knowledge  of  many,  as  he  had  met  them  in  all 
stations  in  life.  He  knew  them  as  men,  with  all  their  vagaries  and 
limitations,  as  well  as  virtues;  not  as  constant  factors,  as  foot- 
pounds or  ethical  units,  but  as  men  full  of  idiosyncrasies  and  of 
noble  qualities  as  well.  Hence  through  all  his  decisions,  the  prac- 
tical predominates  over  the  mere  ideal  or  theoretical,  whether  he 
deals  with  men  or  simply  with  their  rights  and  duties. 

He  brought  to  the  ofiQce  a  wide  acquaintance  with  the  fundamental 
principles  of  law,  gathered  by  his  own  exertions  rather  than  by  the 
assistance  of  the  schools.  To  this  a  life  of  constant  study  and  con- 
templation added  to  the  end.  This  knowledge  saved  him,  ordinarily, 
from  that  danger  of  exaggeration  which  constantly  besets  the  judge, 
owing  to  the  fact  that  he  is  seldom  called  upon  to  decide  other 
than  minute  points  of  law  in  any  one  case,  and  seldom  has  time  or 
opportunity  to  contemplate  the  law  as  a  connected  and  harmonious 
whole.  Seldom  were  principles  warped  from  their  true  proportions, 
but  their  relations  to  other  principles  were  kept  well  in  mind. 

Another  temptation  to  which  a  judge  is  occasionally  exposed  he 
could  not  always  escape.  It  may  sometimes  happen  that,  if  the  law 
shall  continue  to  be  a  body  of  fixed  rules  and  principles  on  which 
men  may  rely  In  their  intercourse  with  their  fellows,  and  with  the 
state,  an  individual  must  sufFer.  This  seldom  occurs,  but  occasionally 
it  ifl  true.  As  a  rule  if  Judge  Maxwell  erred  in  his  decisions,  it 
was  in  this  class  of  cases.  In  doing  justice  in  the  concrete  he  some- 
times iorgot  the  abstract.  The  moral  law  had  a  firm  hold  on  him, 
and  sometimes,  when  the  civil  law  would  work  an  injustice,  he 
resorted  to  the  former.  Such  mistakes  were  of  the  heart  rather  than 
of  the  head.    Under  such  circumstances,  a  man  weighed  more  than 
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an  abfltract  principle  of  law.  In  such  cases,  his  motto,  constantly 
repeated  through  a  long  line  of  decisions,  was  "substantial  justice/* 

To  add  more  would  be  merely  a  repetition  of  what  has  already 
been  better  said  by  others. 

The  resolutions  and  addresses  accompanying  them,  with  this  re- 
sponse, will  be  entered  upon  the  record  of  this  court  and  published 
in  the  oi&cial  report*  - 


CHARLES  A.  MUNN. 

Hon.  Chables  A.  MuNir,  judge  of  the  eleventh  district,  was  bom 
in  Allegan  County,  Michigan,  February  17,  1865,  and  died  in  Lincoln, 
Nebraska,  June  8,  1901.  He  was  left  an  orphan  in  childhood;  and  was 
self-educated.  He  came  to  the  state  in  1884;  was  admitted  to  the  bar 
in  1887;  and  was  elected  judge  of  his  district  in  1800.  His  home  was 
in  Ord,  Valley  County,  Nebraska,  where  his  widow  and  son  George 
reside.  Previous  to  his  election  as  judge  he  was  three  times  elected 
county  attorney  of  Valley  County. — ^Bbpobtbb. 
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ACT  PROVIDING  FOR  CJOMMISSIONERS  OP  THE 

SUPREME  COURT. 


(Laws,  1901,  chapter  25,  page  881.) 


AN  ACT  to  provide  for  the  appointment,  tenure,  qualifications,  duties 
and  salaries  of  commissioners  of  the  supreme  court,  and  sten- 
ographers therefor. 

Be  it  enacted  by  the  Legislature  of  the  State  of  Nebraska: 

Sbotion  1.  The  Bupreme  court  of  this  state,  is  hereby 
authorized  to  appoint  by  the  unanimous  vote  and  order 
of  the  judges  of  said  court,  nine  (9)  commissioners  of  said 
court  and  such  stenographers  as  the  court  may,  from  time 
to  time,  deem  necessary  for  the  aid  of  such  commissioners. 

Section  2.  No  person  shall  be  appointed  as  such  com- 
missioner who  is  not  a  practicing  lawyer  in  good  stand- 
ing, possessing  the  qualifications  required  for  the  office 
of  judge  of  the  supreme  court  of  this  state,  and  none  of 
said  commissioners  shall  practice  law  while  holding  such 
position. 

Section  3.  Each  of  said  commissioners  and  sten- 
ographers shall  hold  his  position  for  the  period  of  two 
years  from  and  after  his  appointment,  unless  his  appoint- 
ment be  withdrawn  by  the  supreme  court  by  the  unani- 
mous vote  and  order  of  the  judges  thereof,  before  the  ex- 
piration of  said  time. 

Section  4.  The  said  commissioners  shall  each  receive 
a  salary  of  twenty-five  hundred  (|2500.00)  dollars  per 
year.  Said  salaries  shall  be  paid  in  the  same  manner 
and  at  the  same  time  as  the  judges  of  the*  supreme  court 
are  paid. 

Section  5.  Said  stenographers  shall  each  receive  a 
salary  of  one  thousand  (|1,000.00)  dollars  per  year.  Such 
salaries  shall  be  paid  at  the  same  time  and  in  the  same 
manner  bb  the  judges  of  the  supreme  court  are  paid. 

Section  6.  All  vacancies  occurring  in  the  position  of 
commissioners  or  stenc^jraphers  therefor,  shall  be  filled 
in  like  manner  as  an  original  appointment. 

Section  7.  The  supreme  court  shall  prescribe  by  gen- 
eral rule,  the  mode  of  hearing  and  procedure  before  said 
commissioners,  as  well  a«  the  duties  of  such  commis- 
sioners and  stenographers. 

Section  8.  Whereas,  an  emergency  exists,  this  act 
shall  take  effect  and  be  in  force  fh)m  and  after  its  pas- 
sage and  approval. 

Approved  March  19th,  190L 
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EEPORTER'S  NOTES. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed  can  be  found  numerically  arranged  on 
pages  Ixxv-lxxxii. 

Bee  page  Ixvii  for  cases  overruled.  The  initiative  in 
the  preparation  of  this  list  has  been  duly  recognized  in 
the  Reporter's  Notes  to  volume  60.  In  making  additions 
thereto  for  this  volume  such  cases  only  have  been  inserted 
as  present  a  patent  intentional  overruling,  together  with 
the  decision  overruled.  The  listing  of  cases  containing 
appareintly  conflicting  dicta  would  subserve  no  useful 
purpose. 

Attention  is  called  to  the  rules  for  citations  and  abbre- 
viations on  pages  xii  and  xiii  of  volume  46  of  Nebraska 
Reports.  These  rules  were  drafted  by  William  B.  Rose^ 
and  have  only  been  slightly  modified  in  the  59th  and  60th 
and  the  present  volume,  to  wit :  Nebr.  for  Nebraska ;  Colo, 
for  Colorado.    Idaho,  Ohio  and  Utah  are  not  abbreviated. 


The  syllabus  of  each  case  is  prepared  by  the  judge 
writing  the  opinion.  The  catchwords  or  the  headlines 
are  prepared  by  the  reporter.  The  first,  second  and  third 
paragraphs  of  the  syllabus  to  Ames  v.  Parrott,  p.  847,  will 
illustriite  the  use  of  a  headline;  the  fourth,  fifth  and  sixth 
paragraphs  will  illustrate  the  use  of  catchwords.  A  suc- 
cinct and  comprehensive  headline  is  not  always  a  possi- 
bility. The  objection  to  a  headline  is  that  it  is  too  much 
like  the  paragraph.  *The  arguments  in  its  favor  may  be 
found  in  Green  Bag,  w)l.  I,  p.  437,  and  vol.  II,  p.  215. 

Attention  is  directed  to  foot-notes  on  pages  143, 295, 444, 

649,  750,  817  and  892. 
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NoTS. — ^The  insertion  in  the  following  list  of  a  case  from  another 
state  would  necessitate  a  change  in  its  title.  Hence  this  note.  An 
act  of  the  legislature  of  Ohio,  adopted  in  1835,  provided:  "That  if  any 
person  shall  purposely,  and  of  deliberate  and  premeditated  malice, 
or  in  the  perpetration,  or  attempt  to  perpetrate  any  rape,  arson, 
robbery  or  burglary,  or  by  administering  poison,  or  causing  the 
same  to  be  done,  kill  another,  every  such  person  shall  be  deemed 
guilty  of  murder,  in  the  first  degree,"  etc.  In  1857  the  supreme 
court  of  the  state  construed  that  statute,  holding  the  adverb  "pur- 
posely" as  a  modifier  of  the  verb  "kill"  to  apply  to  every  intervening 
clause.  Opinion  by  Bartley,  C.  J.,  RolMns  v.  State,  8  Ohio  St.,  131.  The 
effect  was  to  make  intent  a  necessary  ingredient  of  murder  in  both 
degrees.  In  1875  the  Ohio  law  became  ours  by  adoption.  Criminal 
Code,  section  3,  amended  in  1893.  In  1897  our  supreme  court  held 
that  our  legislature,  in  adopting  the  Ohio  law,  did  not  adopt  the 
construction  of  her  court,  but  that  such  decision  stood — on  a  par 
with  any  decision  of  our  own  court — subject  to  revision;  and  they, 
then  and  there,  overruled  it.  Opinion  by  Post,  C.  J.,  Morgan  v.  State, 
51  Nebr.,  131.  The  Ohio  decision  is  mentioned  with  disapproval  in  a 
dictum  by  the  Oregon  supreme  court,  opinion  by  Kelly,  C.  J.,  Brown 
V,  Statey  7  Ore.,  186. — Rspobteb. 


Adams  ▼.  Nebraska  City  Nat.  Bank,  4  Nebr.,  370. 

Musser  v.  King,  40  Nebr.,  893. 

Murray  v.  Loushman,  47  Nebr.,  258. 

Btrahle  v.  First  Nat.  Bank  of  Stanton,  47  Nebr., 
320. 

Allis  ▼.  Newman,  29  Nebr.,  207. 

Stull  V.  Cass  County,  51  Nebr.,  760. 

Alter  T.  Bank  of  Stockham,  51  Nebr.,  797. 

Alter  T.  Bank  of  Stockham,  53  Nebr.,  224. 
Arlingfton  State  Bank  v.  Paulsen,  57  Nebr.,  717. 

Arlington  State  Bank  ▼.  Paulsen,  59  Nebr.,  94. 
Atchison  &  N.  B.  Co.  v.  Baty,  6  Nebr.,  37. 

Graham  ▼.  Kibble,  9  Nebr.,  183. 
Aultman  v.  Obermeyer,  6  Nebr.,  260. 

Stevens  v.  Carson,  30  Nebr.,  551. 
Banghart  ▼.  Lamb,  34  Nebr.,  535. 

Selby  V.  McQuillan,  45  Nebr.,  512. 
Bankers  Jiife  Ins.  Co.  v.  Bobbins,  53  Nebr.,  44. 

Bankers  Life  Ins.  Co.  v.  Bobbins,  55  Nebr.,  117. 
4  (Ixvii) 


Ixviii  TABLE  OP  CASES  OVERRULED. 

Bartlett  ▼.  Bartlett,  13  Nebr.,  456. 

Bartlett  v.  Bartlett.  15  Nebr.,  600. 

Becker  v.  Anderson,  11  Nebr.,  493. 

Martih  v.  Burley,  13  Nebr.,  264. 

Housel  V.  Cremer,  13  Nebr.,  298. 

Lancaster  County  Bank  v.  Qillilan,  49  Nebr.,  180. 

Bennett  v.  Fooks,  1  Nebr.,  465. 

Gal  way  ▼.  Malchow,  7  Nebr.,  285. 

Sheasley  v.  Keens,  48  Nebr.,  59. 
Berkley  v.  Lamb,  8  Nebr.,  392. 

Schribar  v.  Piatt,  19  Nebr.,  625. 

Best  V.  Zutavem,  53  Nebr.,  619. 

BoUman  y.  Lncas,  22  Nebr.,  796. 

Sunday  Creek  Coal  Co.  ▼.  Bumham,  52  Nebr.,  364. 

Bonus  ▼.  Carter,  20  Nebr.,  566,  22  Nebr.,  517. 

Jones  V.  Loree,  37  Nebr.,  816. 

Kil pat  rick-Koch  Dry  Goods  Co.  ▼.  Bremers,  44 

Nebr.,  868. 

Grand  Island  Banking  Co.  ▼.  Costcllo,  45  Nebr., 
140. 

Goldsmith  ▼.  Erickson,  48  Nebr.,  48. 
Bradshaw  t.  City  of  Omaha,  1  Nebr.,  16. 

Turner  v.  Althaus,  6  Nebr.,  77. 
Bresster  v.  Wayne  County,  25  Nebr.,  468. 

Bressler  v.  Wayne  County,  32  Nebr.,  834. 

Brooks  V.  Dutcher,  22  Nebr.,  644. 

City  of  Omaha  ▼.  Bichards,  49  Nebr.,  245. 

Bryant  v.  Estabrook,  16  Nebr.,  217. 

Alexander  v.  Thacker,  43  Nebr.,  497. 

Burlington  &  M.  R.  R.  Co.  t.  Shoemaker,  18  Nebr.,  369. 

Chicago,  B.  &  Q.  R.  Co.  y.  Cox,  51  Nebr.,  479. 

Carkins  v.  Anderson,  21  Nebr.,  364. 

Anderson  v.  Carkins,  135  U.  S.,  483. 
Bobinson  v.  Jones,  31  Nebr.,  20. 

Cass  County  v.  Chicago,  B.  &  Q.  R.  Co.,  25  Nebr.,  348. 

Chicago,  B.  &  Q.  R.  Co.  y.  Richardson  County,  61 
Nebr.,  519. 

Cedar  County  ▼.  Jenal,  14  Nebr.,  254. 

State  y.  Hill,  47  Nebr.,  456. 

Cheney  y.  Harding,  21  Nebr.,  68. 

Rowe  V.  Griifiths,  57  Nebr.,  489. 

City  of  Seward  y.  Klenk,  27  Nebr.,  615. 

Jones  V.  Wolfe,  42  Nebr.,  272. 

City  Nat.  Bank  of  Hastings  y.  Thomas,  46  Nebr., 
861. 

State  y.  Ambrose,  47  Nebr.,  241. 

Commercial  Nat.  Bank  y.  Nebraska  State  Bank,  33  Nebr.,  292. 

Lancaster  County  Bank  y.  Gillilan,  49  Nebr.,  178. 


TABLE  OP  CASES  OVERRULED.  Ixix 

Courcamp  v.  Weber,  39  Nebr.,  533. 

Dorsey  v.  Conrad,  49  Nebr.,  444. 

Coy  T.  Jones,  30  Nebr.,  798. 

Globe  Publishing  Co.  ▼.  State  Bank  of  Nebraska, 
41  Nebr.,  176. 

Crook  ▼.  Vandervoort,  13  Nebr.,  505. 

Johnson  v.  Hardy,  43  Nebr.,  368. 

Cnrtin  ▼.  Atkinson,  29  Nebr.,  612. 

Curt  in  ▼.  Atkinson,  36  Nebr.,  110. 

Darst  ▼.  Levy,  40  Nebr.,  59S. 

McCord  V.  Bowen,  51  Nebr.,  251. 

Dawson  v.  Merrille,  2  Nebr.,  119. 

Simmons  v.  Yurann,  11  Nebr.,  516. 
Carkins  v.  Anderson,  21  Nebr.,  368. 

^  Deere  ▼.  Losey,  48  Nebr.,  622. 

'  Sager  v.  Summers,  49  Nebr.,  459. 

Drexel  y.  Biehards,  48  Nebr.,  732. 

Drexel  v.  Biehards,  50  Nebr.,  509. 

Edington  y.  Cook,  32  Nebr.,  551. 

Oraif  y.  Ackerman,  38  Nebr.,  720. 

Eiseman  .y.  Gallagher,  24  Nebr.,  79. 

Brewster  y.  Bank  of  Ainsworth,  43  Nebr.,  79. 
[Eiseman  y.  Gallagher,  approved  in  a  dictum  in 
Frenzer  v.  Biehards,  60  Nebr.,  131.] 

Filley  v.  I>uncan,  1  Nfebr.,  134. 

Colt  y.  Du  Bois,  7  Nebr.,  396. 

Fire  Ass*n  of  Philadelphia  v.  Buby,  58  Nebr.,  730. 

Fife  Ass'n  v.  Buby,  60  Nebr.,  216. 

u  First  Nat.  Bank  of  Chadron  v.  Engelbercht,  57  Nebr.,  270. 

r  First  Nat.  Bank  of  Chadron  v.  Engelbercht,  58 

Nebr.,  640. 

First  Nat.  Bank  of  Hastings  v.  McAllister,  33  Nebr.,  646. 

Capital  Nat.  Bank  of  Lincoln  v.  American  Ex- 
change Nat.  Bank  of  Chicago,  51  Nebr.,  707. 

First  Nat.  Bank  of  Omaha  v.  Goodman,  55  Nebr.,  409. 

First  Nat.  Bank  of  Omaha  v.  Goodman,  55  Nebr., 
418. 

First  Nat.  Bank  of  South  Bend  y.  Gandy,  11  Nebr.,  433. 

Mcintosh  y.  Johnson,  51  Nebr.,  34. 

Gee  Wo  v.  State,  36  Nebr.,  241. 

O'Connor  y.  State,  46  Nebr..  158. 
Geisler  y.  Brown,  6  Nebr.,  254. 

World  Publishing  Co.  v.  Mullen,  43  Nebr.,  126. 
Godman  y.  Converse,  38  Nebr.,  657. 

Godman  v.  Converse,  43  Nebr.,  464. 
Hagenbuck  y.  Beed,  3  Nebr.,  17. 

Graif  v.  Ackerman,  38  Nebr.,  724. 


I 


Ixx  TABLE  OP  CASES  OVERRULED. 

Ilallenbeck  v.  Hahn,  2  Nebr.,  377. 

Johnson  v.  Hahn,  4  Nebr.,  139. 
Henry  v.  Vliet,  33  Nebr.,  130. 

Henry  v.  Vliet,  36  Nebr.,  138. 
Hill  V.  Palmer,  32  Nebr.,  632. 

Reynolds  v.  Fisher,  43  Nebr.,  173. 

Farmers  Loan  &  Trust  Co.  v.  Memminger,   48 
Nebr.,  19. 

Hoadley  v.  Stephens,  4  Nebr.,  431. 

Omaha  Real  Estate  &  Trust  Co.  v.  Krag-scow,  47 
Nebr.,  593. 

Hollenbeck  t.  Tarkingfton,  14  Nebr.,  430. 

Sharp  V.  Brown,  34  Nebr.,  406. 

Holmes  v.  Andrews,  16  Nebr.,  296. 

Alexander  v.  Thacker,  43  Nebr.,  497. 

Horn  V.  Miller,  20  Nebr.,  98. 

Bickel  V.  Dutcher,  35  Nebr.,  761. 
Continental    Building'    &    Loan    Association    v. 
Mills,  44  Nebr.,  142. 

Howell  V.  Roberts,  20  Nebr.,  483. 

Globe    Publishingr    Co.    ▼.    State    Bank    of    Ne- 
braska, 41  Nebr.,  176. 

Hurley  v.  Estes,  6  Nebr.,  391. 

Hale  V.  Christy,  8  Nebr.,  264. 

Insurance  Company  of  N.  A.  v.  Bachler,  44  Nebr.,  549. 

Hartford  Fire  Ins.  Co.  v.  Corey,  53  Nebr,,  213. 

Johnson  v.  First  Nat.  Bank  of  Plum  Creek,  28  Nebr.,  792. 

Dorsey  v.  Conrad,  49  Nebr.,  444. 

Johnson  v.  Jones,  2  Nebr.,  126. 

I'olliday  v.  Brown,  33  Nebr.,  657,  34  Nebr.,  232. 
Wilson  V.  Shipman,  34  Nebr.,  573. 
Campbell  Printing  Press  &  Mfg.  Co.  v.  Marder, 
50  Nebr.,  287. 

Kane  v.  Union  P.  R.  Co.,  5  Nebr.,  105. 

Hurlburt  v.  Palmer,  39  Nebr.,  158. 

Herbert  v.  Wortendyke,  49  Nebr.,  185. 
Kittle  V.  De  Lamater,  3  Nebr.,  325. 

Smith  V.  Columbus  State  Bank,  9  Nebr.,  31. 

Kountze  v.  Scott,  49  Nebr.,  258. 

McCord  V.  Bowen,  61  Nebr.,  251. 

Kyger  v.  Ryley,  2  Nebr.,  26. 

Hale  V.  Christy,  8  Nebr.,  264. 

La  Flume  v.  Jones,  5  Nebr.,  256. 

Burkett  v.  Clark,  46  Nebr.,  468. 

Lancaster  County  Bank  v.  Horn,  34  Nebr.,  742. 

Sager  t.  Summers,  49  Nebr.,  459. 

Landauer  v.  Mack,  39  Nebr.,  8. 

Landauer  v.  Mack,  43  Nebr.,  430. 


J 


TABLE  OF  CASES  OVERllULED.  Ixxi 

Lewis  T.  Mills,  47  Nebr.,  910. 

Barker  v.  Wheeler,  60  Nebr.,  471. 

Liningcr  v.  Raymond,  12  Nebr.,  167. 

Lancaster  County  Bank  v.  Gillilan,  49  Nebr.,  178. 

Lipscomb  v.  Lyon,  19  Nebr.,  511. 

Stevens  v.  Carson,  30  Nebr.,  551. 

McClure  ▼.  Warner,  16  Nebr.,  447, 

Alexander  v.  Thacker,  43  Nebr.,  497. 

McCord  V.  Krause,  36  Nebr.,  764. 

McCord  V.  Bowen,  61  Nebr.,  251. 

McCord  V.  Weil,  29  Nebr.,  682. 

McCord  V.  Weil,  33  Nebr.,  869. 
Seeds  Dry-Plate  Co.  v.  Heyn  Photo-Supply  Co., 
57  Nebr.,  217. 

McDonald  ▼.  Bowman,  35  Nebr.,  93. 

McDonald  v.  Bowman,  40  Nebr.,  269. 

Manly  Y.  Downing,  15  Nebr.*,  637. 

Green  v.  Sanford,  34  Nebr.,  363. 

Marvin  v.  Weider,  31  Nebr.,  774. 

Perry  v.  Baker,  61  Nebr.,  841,  845. 

Mathis  ▼.  Pitman,  32  Nebr.,  191.  * 

Wallace  v.  Sheldon,  56  Nebr.,  59. 

Merrtam  v.  Goodlett,  36  Nebr.,  384. 

Brown  v.  Ulrich,  48  Nebr.,  413. 
Miller  v.  Waite,  59  Nebr.,  319. 

Miller  v.  Waite,  60  Nebr.,  431. 

Minneapolis  Harvester  Works  v.  Hedges,  11  Nebr.,  49. 

Creighton  v.  Keith,  50  Nebr.,  814. 

Morgan  v.  State,  48  Nebr.,  798. 
\  State  V.  Cornell,  50  Nebr.,  526. 

Morrissey  v.  Schindler,  18  Nebr.,  672. 

Herron  v.  Cole,  25  Nebr.,  692. 
Hanna  v.  Emerson,  45  Nebr.,  709. 

Morse  y.  Engle,  28  Nebr.,  534. 

Holliday  v.  Brown,  34  Nebr.,  232. 

Badzuweit  v.  Watkins,  53  Nebr.,  416. 
Nebraska  Telephone  Co.  v.  Cornell,  58  Nebr.,  823. 
I  Pacific  Express  Co.  v.  Cornell,  59  Nebr.,  364, 

Nebraska  Telep(hone  Co.  v.  Jones,  59  Nebr.,  510. 

Nebraska  Telephone  Co.  v.  Jones,  60  Nebr.,  396. 
Nickolls  V.  Barnes,  32  Nebr.,  195. 

NickoUs  V.  Barnes,  39  Nebr.,  103. 
OXeary  v.  Iskey,  12  Nebr.,  137.  ' 

Creighton  v.  Keith,  50  Nebr,,  814. 
Omaha  Consolidated  Vinegar  Co.  v.  Burns,  44  Nebr.,  21. 

Omaha  Consolidated   Vinegar   Co.  v.  Burns,   49 
Nebr.,  230. 


Ixxii  TABLE  OP  CASES  OVERRULED. 

Omaha  &  B.  V.  B.  Co.  v.  Wright,  47  Nebr.,  886. 

Omaha  A;  R.  V.  R.  Co.  v.  Wright,  49  "Nehe^  457. 

Osborne  v.  Canfield,  33  Nebr.,  330. 

Holine  ▼.  Curtis,  38  Nebr.,  534. 

Otoe  County  t.  Brown,  16  Nebr.,  394. 

Alexander  v.  Thacker,  43  Nebr.,  497. 

Pacific  Express  Co.  v.  Cornell,  59  Nebr.,  364. 

Nebraska  Telephone  Co.  v.  Cornell,  59  Nebr.,  737. 

Pearson  v.  Kansas  Mfp.  Co.,  14  Nebr.,  211. 

Barry  t.  Wachosky,  57  Nebr.,  537. 

Peckinbaugh  v.  Quillin,  12  Nebr.,  586. 

Burnham  t.  Doolittle,  14  Nebr.,  216. 

Peters  v.  Dunnells,  5  Nebr.,  460. 

Hale  V.  Christy,  8  Nebr.,  264. 

Phenix  Ins.  Co.  v.  Swantkowski,  31  Nebr.,  245. 

Sharp  V.  Brown,  34  Nebr.,  406. 

Phillips  V.  Bishop,  31  Nebr.,  853. 

Phillips  V.  Bishop,  35  Nebr.,  487. 

Pickins  v.  Plattsmouth  Investment  Co.,  31  Nebr.,  585.  •- 

Pickens  v.  Plattsmouth  Investment  Co.,  37  Nebr., 
272. 

Republican  V.  B.  Co.  v.  Boysc,  14  Nebr.,  130. 

Donovan  v.  Sherwin,  16  Nebr.,  130. 
Tessier  v.  Crowley,  16  Nebr.,  372. 

Rice  V.  Gibbs,  33  Nebr.,  460. 

Rice  V.  Gibbs,  40  Nebr.,  265. 

Richards  v.  State,  22  Nebr.,  145. 

Horbach  v.  City  of  Omaha,  49  Nebr.,  851. 
Mathews  v.  Mulford,  53  Nebr.,  253. 

Richardson  v.  Campbell,  34  Nebr.,  181. 

Havemeyer  v.  Paul,  45  Nebr.,  374. 

Omaha  Loan  &  Trust  Co.  v.  Hanson,  46  Nebr., 
870. 

Connecticut  Mutual  Life  Ins.  Co.  ▼.  Westerhoit, 

58  Nebr.,  383. 

Rittenhouse  v.  Bigelow,  38  Nebr.  543. 

Rittenhouse  v.  Bigelow,  38  Nebr.,  547. 
Russel  ▼.  Rosenbaum,  24  Nebr.,  769. 

Aultman  v.  Martin,  49  Nebr.,  103. 

Sandwich  Mfg.  Co.  v.  Feary,  34  Nebr.,  411. 

Sandwich  Mfg.  Co.  v.  Feary,  40  Nebr.,  226. 

Shields  v.  Horbach,  40  Nebr.,  103. 

State  V.  Scott,  53  Nebr.,  572. 

Schoenheit  v.  Nelson^  16  Nebr.,  235. 

Alexander  v.  Thacker,  43  Nebr.,  497. 

Scott  V.  Flowers,  60  Nebr.,  675. 

Scott  V.  Flowers,  61  Nebr.,  620. 


i 


I 


r 


► 


TABLE  OF  CASES  OVERRULED.  Ixxiii 

Scott  T.  Waldeck,  11  Nebr.,  525. 

State  V.  Ambrose,  47  Nebr.,  241, 

Seebrock  v.  Fedawa,  33  Nebr.,  413. 

Wallace  v.  Sheldon,  56  Nebr.,  59. 

Shawang  v.  Love,  15  Nebr.,  142. 

Hurlburt  v.  Palmer,  39  Nebr.,  159. 
Mayer  v.  Nelson,  54  Nebr.,  437. 

Shellenberger  v.  Kansom,  31  Nebr.,  61,  41  Nebr.,  631. 

Shellenberger  v.  Ransom,  41  Nebr.,  632. 
Veeder  v.  McKinley-Lanning  Loan  &,  Trust  Co., 
61  Nebr.,  892,  895. 

Shiverick  v.  Gunning,  58  Nebr.,  29. 

Shiverick  v.  Gunning,  59  Nebr.,  73. 

Shull  V.  Barton,  56  Nebr.,  716. 

Shull  ▼.  Barton,  58  Nebr.,  742. 

Smith  V.  Boyer,  29  Nebr.,  76. 

Smith  T.  Boyer,  35  Nebr.,  46. 

Stanwood  v.  City  of  Omaha,  38  Nebr.,  552. 

Stanwood  v.  City  of  Omaha,  42  Nebr.,  304. 

State  V.  Kiumpus,  13  Nebr.,  321. 

Mann  v.  Welton,  21  Nebr.,  541. 
Hamilton  v.  Fleming,  26  Nebr.,  240. 
.    State  V.  Wilson,  31  Nebr.,  464. 
Johnson  v.  Bartek,  56  Nebr.,  424. 

State  V.  Missouri  P.  R.  Co.,  29  Nebr.,  550. 

Missouri  P.  K.  Co.  v.  Nebraska,  164  U.  S.,  403. 
Chicago,  B.  &  Q.  R.  Co.  v..  State,  50  Nebr.,  399. 

State  V.  Priebnow,  16  Nebr.,  131. 

Arnold  v.  State,  38  Nebr.,  752. 

State  V.  Roper,  46  Nebr.,  724. 

State  V.  lloper,  47  Nebr.,  417. 

State  v.  Sanford,  12  Nebr.,  425. 

Mann  v.  Welton,  21  Nebr.,  541. 
Hamilton  v.  Fleming,  26  Nebr.,  240. 
State  V.  Wilson,  31  Nebr.,  464. 
Johnson  v.  Bartek,  56  Nebr.,  424. 

State  V.  Seavey,  22  Nebr.,  454. 

State  V.  Moores,  55  Nebr.,  480. 

SUte  V.  Sioux  City  P.  R.  Co.,  7  Nebr.,  357. 

Force  v.  Stubbs,  41  Nebr.,  271. 
Hall  V.  Hooper,  47  Nebr.,  118. 

Stewart-Chute  Lumber  Co.  v.  Missouri  P.  R.  Co.,  28  Nebr.,  39. 

Stewart-Chute  Lumber  Co.  v.  Missouri  P.  R.  Co., 
33  Nebr.,  29. 

St.  Joseph  A  D.  R.  Co.  v.  Baldwin,  7  Nebr.,  247. 

St.  Joseph  &  D.  R.  Co.  v.  Baldwin,  103  U.  S.,  426. 


Ixxiv  TABLE  OP  CASES  OVEKRULED. 

Strader  v.  White,  2  Nebr.,  348. 

Waggoner  v.  First  Nat.  Bank  of  Creighton,  43 
Nebr.,  85. 

Stutzner  v.  Printz,  43  Nebr.,  306. 

Herraan  v.  Hayes,  58  Nebr.,  54. 
Svanson  v.  City  of  Omaha,  38  Nebr.,  550. 

Svanson  v.  City  of  Omaha,  42  Nebr.,  303. 
Thomas  v.  Edgerton,  36  Nebr.,  254. 

Thomas  v.  Edgerton,  40  Nebr.,  26. 
Thomas  v.  Markmann,  43  Nebr.,  823. 

Barker  v.  Wheeler,  60  Nebr.,  471. 
United  States  Nat.  Bank  of  Omaha  v.  Geer,  53  Nebr.,  67. 

United  States  Nat.  Bank  of  Omaha  v.  Geer,  55 
Nebr.,  462. 

Walker  v.  Morse,  33  Nebr.,  650. 

Moline  v.  Curtis,  38  Nebr.,  528. 
Walker  v.  Turner,  27  Nebr.,  103. 

City  of  Omaha  v.  Richards,  49  Nebr.,  245. 
Weaver  v.  Cressman,  21  Nebr.,  675. 

Anheuser-Busch  Brewing  Ass'n  v.  Hier,  52  Nebr., 
424. 

Wescott  V.  Archer,  12  Nebr.,  345. 

•    Grebe  v.  Jones,  15  Nebr.,  317. 
I>arnell  v.  Mack,  46  Nebr.,  740. 

White  V.  State,  28  Nebr.,  341. 

Coffield  v..  State,  44  Nebr.,  418. 
Whitman  v.  State,  42  Nebr.,  841. 

Metz  V.  State,  46  Nebr.,  556. 

Wilson  V.  Macklin,  7  Nebr.,  50, 

Muller  V.  Blue,  45  Nebr.,  702. 

Winslow  V.  State,  26  Nebr.,  308,  312. 

Leisenberg  v.  State,  60  Nebr.,  628. 

Woodruff  V.  White,  25  Nebr.,  745. 

Stevens  v.  Carson,  30  Nebr.,  551. 

Woods  V.  Shields,  1  Nebr.,  454. 

Kyger  v.  Ryley,  2  Nebr.,  27 


STATUTES  AND  CONSTITUTIONAL  PROVISIONS 


f 


CITED  AND  CONSTRUED. 


STATE. 

Ordinances. 

City  of  Lincoln,  page 

Sec.  1.     Occupation  tax;  license  fee 491 

Sec.  2.    Amusements  492 

Sec.  2,  sub-div.  a.    Imposition  and  payment 492 

Sec.  6.    License  fee 493 

Sec.  34.    Penalty  clause  493 

Sec.  767,  par.  23.    License  fee   493 

Sec.  1173,  par.  4,  subdiv.  a.    License  fee 493 

Pboclaiiations. 

Senate  Journal^  1867. 

P.  42,  par.  3.    Special  session 504,  506 

par.  21.    Special  session 505,  506 

House  Rolls. 

1899. 
No.  251.    Fees  and  salaries 683 

Session  Laws. 

1865. 

P.  20,  sec.  1.    Fees  and  salaries 684 

sec.  2.    Fees  of  clerk  of  supreme  court 684 

sec.  3.    Fees  of  clerk  of  district  court 684 

1867. 

P.  88,  sees.  1-5.    Railroad  companies,  liability 504 

P.  89,  sec.  3.    Injury  to  passengers  504,  505 

1875. 
P.  53,  sees.  1-10.    Illegitimate  children 822 

1877. 

P.  168,  sec.  1.    Water  companies '. 320,  323,  324 

sec.  2.    Internal  improvements  320,  323,  324 

1885. 
P.  215,  ch.  40.    Office  of  county  attorney 429 

1887. 
P.  103,  ch.  10.     Cities  of  the  metropolitan  class 347 

(Ixxv) 


Ixxvi  STATUTES,  ETC.,  CITED. 

PAGE 

P.  176,  ch.  10,  sec.  117.    Grading  streets;  damages 267, 268,  269 

P.  201,  ch.  11.    Cities  of  the  first  class Ill 

P.  226,  ch.  11,  sec.  50.    Tax  lien  152 

P.  235,  ch.  11,  sec.  68.    Cities  of  first  class;  powers  by  ordinance, 

143, 145 

sec.  68,  subdiv.  2.    Special  assessments 112, 144 

P.  255,  ch.  11,  sec.  68,  subdiv.  63.    Paving 143, 144 

P.  269,  ch.  11,  sec.  76.    Street  railways;  paving 118 

P.  271,  ch.  11,  sec.  77.    Special  assessments  118, 119 

P.  592,  ch.  74,  sec.  5.    Commitment  to  reform  school, 

622,  623,  624,  625,  626 

sec.  6.    Procedure 624,  625,  626 

P.  593,  ch.  74,  sec.  7.    Service  of  order 624,  625 

sec.  8.    Hearing  ' 624,  625 

sec.  9.    Warrant;  contents  624,625 

P.  594,  ch.  74,  sec.  10.    Bight  of  appeal 625 

1889. 

P.  150,  ch.  14.     Cities  of  the  first  class  112 

P.  163,  ch.  14,  sec.  26.    City  treasurer;  receipt  for  money  paid 452 

P.  179,  ch.  14,  sec.  50.    Assessments;   equalization  144 

P.  223,  ch.  14,  sec.  74.     Special  assessments 112, 143, 145 

1891. 
P.  198,  ch.  13.    Amendment   of   sees.   136,   139,   Compiled   Statutes, 

1889   800 

P.  200,  ch.  14.    Building  and  loan  associations 747 

sec.  17.    Foreign  building  and  loan  association;  cer- 
tificate     745,  747 

1893. 
P.  164,  ch.  24.    Maximum  Freight  Bate  Law 547,  548 

1895. 

P.  72,  ch.  6.    Attorneys;  admission  to  practice 58,  59 

P.  199,  ch.  49.    Legal  newspaper   663 

P.  248,  ch.  69,  sec.  16.    Priority  of  right  to  public  water 327,  328 

1897. 
P.  54,  ch.  10.    Omaha  charter 10, 11,  347 

P.  93,  ch.  10,  sec.  103.    Police  magistrate;   removal 345,  346,  347 

P.  378,  ch.  95.    Deficiency  judgment ..798,  799 

1899. 
P.  164,  ch.  31.    Fees  of  clerk  of  district  court  679 

Bevised  Statutes. 

1866. 
Ch.  19.     Fees  684 

sec.  1.    Fees  of  officers 684 

sec.  2.    Fees  of  clerk  of  supreme  court «684 

sec.  3.     Fees  of  clerk  of  district  court 684 

P.  187,  ch.  25.     Incorporations    , 504 

sees.  72-122.     Bailroad  companies \. . . .  504 


f 


STATUTES,  ETC.,  CITED.  Ixxvii 

GENBBAii.  Statutes.  . 

1873.  PAGE 

P.  96,  ch.  5.    I>i  trict  attorneys  428 

P.  198,  ch.ll,  sec.  123.    Creation  of  corporation  258 

P.  207,  ch.  11.    Building  and  loan  associations 254,  255 

Bec.1.    Purpose  of  formation  of  corporation 259 

Ck)MPiLED  Statutes. 
1887. 

Ch.  13a,  sec.  77.    Municipal   taxes;    special   assessment;    mortgage 

lien 114 

Ch.  72,  art.  7.    Street  railways;  incorporation   121, 126 

sec.  5.    Election;  proceedings 121 

1889. 

Cli.  7,  sec.  21.    Appointment  of  attorney 295 

Ch.  16,  sec.  136.    Corporations;   notice  of  indebtedness 800 

sec.  139.    Liability  of  stockholders  800 

1895. 

Ch.  77,  art.  1,  sec.  39.    Railroad  property;   listing 521,525 

sec.  40.    Assessment  521,  522,  525,  526 

1897. 

Ch.  28,  sec.  1.    Fees  of  officers 683,  684,  685,  686 

sec.  3.    Fees  of  clerk  of  district  court 679,  683,  684,1685,  686 

fh.  93/7  "'t.  1,  sec.  47.    Water  companies;  borrowing  money, 

317,  320,  321 
-     sec.  48.    Waterworks;    internal   improvements, 

317,  320,  321 
1899. 

Ch.  7,  sec.  2.    Attorneys;  admission  to  practice 58,  61 

sec.  3.    Attorneys  from  other  states;  admission  to  practice.     59 

sec.  4.    Oath  of  attorney 59 

sec.  9.    Attorneys  from  other  states;  admission  to  practice.     59 

sec.  15.    Provision  for  office  of  county  attorney 429 

sec.  16.    County  attorney;  duties 429 

sec.  21.    Appointment  of  attorney  295 

sec.  26.    Meaning  of  "prosecuting  attorney" 606 

Ch.  8.    Banks  and  banking 23 

Ch.  13a,  art.  1,  sec.  52.     City  taxes;  when  delinquent  453 

sec.  79.    Street  railways;  special  i  s>■•e^:s•nent;  lien.,  159. 
Ch.  18,  art.  1,  sec.  33.    Allowance   of   claim    against  county;    war- 
rant    884 

sec.  37    Claims  against  county;  appeal 882,  884,  885 

sec.  38.    Appeal  by  taxpayer 884,  885 

sec.  43.    Settlement  with  cor.nty  board  413 

sec.  57.    County  board;  special  session 483 

art.  2.    Kemoval  of  county  officeis;  county  c^erk 193 


Ixxviii  STATUTES,  ETC.,  CITED. 

PAGE 

Ch.  19,  sec.  36.     Power  to  administer  oaths 188 

sec.  43.    Appointment  of  deputy  clerks  of  courts 686 

sec.  57.    Jurisdiction  at  chambers  551 

Ch.  23.    Decedents 694 

sec.  30,  subdiv.  6.     Order  of  descent ;  realty 912 

sec.  85.     Sale;  executor  not  to  be  a  purchaser 904 

sec.  119.     Irregularities  not  to  avoid  sa'e  of  estate 102 

sec.  227.     Limitation  of  action  ag-ainst  estate 602,  604 

sec.  233.    Appeal  by  administrator   ZV^ 

sec.  238.     Trial  in  district  court ^^1 

sec.  244.    Payment  of  debts  against  estate 332 

sec.  272.     Creditor's  lien ;   enforcement   093 

sec.  287.    Mortgage  lien;   order  settling  accounts  693 

sec.  339.     Filing  order  with  clerk 900,901 

Ch.  26,  sec.  97.     Void  election  536 

Ch.  28,  sec.  43.     Fees  of  coimty  officers:  roi)ort  to  county  board...  S82 

Ch.  32,  sec.  17.     Void;  fraudulent  conveyance   466,  651 

Ch.  37.    Illegitimate  children 805 

sec.  1.     Bastardy  proceedings  before  justice  of  the  peace, 

808,  820 

sec.  2.     Suit  by  commissioners 821 

sec.  3.     Recognizance    818,  819,  821,  823 

sec.  5.     Trial  , 804,  811 

Ch.  40,  sec.  20.     Commissioners  of  insanity;  jurisdiction 402 

sec.  21.     Application  for  admission  to  hospital  for  insane..  402 

Ch.  44,  sec.  3.     Interest  on  decree  447,  754 

Ch.  50,  sec'.  11.    Disposing  of  intoxicating  liquors  without  license, 

245,  246,  247 

sec.  20.    Intoxicating  liquors;  keeping  for  unlawful  sale, 

244,  246,  247,  342 

Ch.  55,  sec.  17.     Practitioner  of  medicine;  definition 601 

C  h.  57.     Mills  and  mill-dams   350 

Ch.  72,  art.  1,  sec.  3.     Injury  to  passengers 502,  503,  504,  505 

art.  7,  sec.  8.     Street  railways;  rights  and  franchises 157 

art.  12,  sec.  9.     Violation  of  freight  rate  law;  penalty 545 

Ch.  73,  sec.  6.     Acknowledgment  of  deed  in  foreign  country 537,  539 

sec.  16.     Recording    mortgage;     effect    of    registration    of 

mortgage 757 

sec.  29.     Refusal  to  discharge  mortgage 518 

sec.  39.     Elt'ect  of  recording  mortgaj^-e  assignment 75S 

sec.  42.     ivealty  of  married  women 540 

sec.  45.     "Purchaser"  defined   757 

sec.  46.     "Deed"  defined  75-^ 

sec.  57.     xiction  to  quiet  title 91,  J  i»  i 

Ch.  74.     Public  records;  examination 44.> 

Ch  75,  art.  1,  sec.  5.    Reform  school;   commitment;   district  court, 

620,  627,  629,  630,  631 

sec.  6.    Commitment;   inferior  court  620,630 


STATUTES,  ETC.,  CITED.  Ixxix 

PAGE 

Ch,  77,  art.  1,  sec.  111.    Payment  at  tax  sale;  resale  of  property, 

875,  877 

sec.  116.    Lien ;  tax-sale  certificate 271 

sec.  117.    Assignment  of  tax-sale  certificate 878 

sec.  123.    Notice  to  owner  before  execution  and  de- 
livery of  tax  deed 636,  643 

sec.  141.    Irregularities  in  assessments 645 

sec.  142.    Taxation;  irregular  proceedings  645 

sec  144.     Tax  paid  under  protest  ' 203 

sec.  179.    Foreclosure  of  tax  lien 639 

art.  5,  sec.  1.    Foreclosure  of  tax  lien C3.) 

Ch.  78,  sec.  4.     Petition  for  establishment  of  road  612,  613 

sec.  18.    Establishment  of  road;  notice 012,613,614 

Ch.  79,  Rul:div.  5,  sec.  7.     Title  to  sehoolhouse  site   351,353 

subdiv.  12.     Sehoolhouse  site   352 

Ch.  88,  sec.  2.     Repeal  of  statutes;  eflfectT  on  action 798,  7.;.),  8()0,  801 

Ch.  89,  art.  1.     Drainage  ditch;  county  authorities 376,  37S 

sec.  1.    Power  of  county  board 390 

sec.  5.    Survey;  view  by  board 3S4 

sec.  6.    Change  of  route 383 

sec.  7.    Surveyor;  estimate;  plat;  report ^83 

sec.  8.     Schedule  of  lands  benefited  384,  389 

sec.  11.     Hearing;  report  of  surveyor 389 

sec.  28.     Assessments;   irregularities   376,380 

Ch.  91a.     Anti-Trust  Law  29,  32 

sec.  1.     Definition  of  trust 32 

sec.  2.    Trusts  prohibited;  penalty 28,  32,  33,  34 

sec.  3.    Violation  of  act  by  domestic  corporation.  .28,  32,  33,  34 
sec.  4.    Violation  of  act  by  foreign  corporation..r.28,  32,  33,  34 

Code  of  Civil  Procedi^re. 

Sec.  6.     Foreclosure  of  mortgage;  limitation 742 

Sec.  10.     Action  on  note;  limitation 632,  635,  742,  743 

Sec.  11.     Limitation  of  actions;  parol  contract 113, 151 

Sec.  12.    Time  to  sue  on  ground  of  fraud 107 

Sec.  13.    Limitation  of  action;   torts  113, 152 

Sec.  29.     Party  to  action 678 

Sec.  45.    Abatement  of  action  678 

Sec.  82.    Judgment  on  constructive  service,  how  opened 6,  7,  8 

Sec.  101.     Counter-claim    409,  415 

Sec.  182.     Replevin;  affidavit 192 

Sec.  205.    Attachment;  duty  of  sheriff 847,  848 

Sec.  225.    Failure  of  garnishee  to  file  answer 824 

Sec.  266.    Receiver;  reasons  for  appointment  700 

Sec.  299.    Trial  to  referee  by  order  of  court 427 

Sec  316.    Motion  for  new  trial ;  when  made 857 

Sec.  329.     Competency  of  witness;  interest  in  suit.  .711,  718,  720,  723,  724 
S-'C.  331.     Husband  and  wife ;   witness  592,  593 


Ixxx  STATUTES,  ETC.,  CITED. 

PAGE 

Sec.  333.    Priyileged  communications 594 

Sec.355.    Witness  fees 871,872 

See.  ^4.    Inspection  of  papers  by  adverse  party 29,  31 

Sec.  419.    Printed  copies  of  statute  laws;  evidence 634 

Sec.  433.    Corporation;  judgement  by  confession 829,  832 

Sec.  477.    Judgment  lien  659 

Sec.  491a.    Appraisal  of  lands  under  execution 228 

Sec.  4915.    Manner  of  making  appraisement  226,  227 

Sec.  401c.    Appraisement;  certificates  of  incumbrances 226,227 

Sec.  495.    New  appraisement  2S7,  288 

Sec.  498.    Confirmation  of  judicial  sale 448 

Sec.  587.    Furnishing  transcript  446 

Sec.  594.    Proceedings  in  supreme  court  on  reversal 534 

Sec.  602.    Modification  of  judgments  615,  616 

subdiv.  4.    Judgment  ;^  vacation  for  fraud 617 

Sec.  658.    List  of  jurors 430 

Sec.  664.    Summoning  jurors   419, 430 

Sec.  675.    Appeal  in  equity  329,  330,  331,  332 

Sees.  704-728.    Informations  33 

Sec.  847  (1895).    Deficiency  judgment   555,  558,  798,  799 

Sec.  848.    Law  action  on  mortgage  debt 396,  397,  399,  692,  693,  799 

Sec.  849  (1895).    Deficiency  judgment 555,  742,  798,  799 

Sec.  850.    Petition  to  foreclose  mortgage 639 

Sec.  851.    Judgment  at  law;  execution;  return  nulla  bona;  bar 639 

Criminal  Code. 

Sec.  11.    Incestuous  rape  671 

Sec.  12.    Carnal  knowledge  of  child  669,  670,  671,  890 

Sec.  14.    Felonious  assault;   rape  672 

Sec.  16.    Shooting  with  intent  to  kill  or  wound 459 

Sec.  107.    Obstruction  of  highway  309,  310 

Sec.  145.    Forgery;  writing  obligatory  763,  764 

Sec.  207.    Seduction   890 

Sec.  412.    Defects  in  indictment  278 

Sec.  413.    Variances  in  indictment 278 

Sec.  440.    Motion  to  quash  indictment 430 

Sec.  444.    Waiver  of  defects  in  information 430,  605,  606 

Sec.  468.    Challenge  for  cause 426,  434 

Sees.  578-585.    Prosecution  by  information 418,  423,  429 

Sec.  579.    Information  604,  606,  607 

Sec.  580.    Verification  of  information   604,  606 

Sec.  584.     Grand  jury 418,  419,  423 

Constitution. 
1866. 

Art.  2,  sec.  12.    Legislature;  special  session 504 

sec.  19.    Subject  and  title  of  bill 254,  256 


STATUTES,  ETC.,  CITED.  Ixxxi 

1875.  PAGE 

Art.  1,  sec.  3.    Rights  to  property 390 

sec.  6.    Trial  by  jury 33 

sec.  10.    Right  to  trial  on  indictment  or  informaticm;  grand 

jury 34,  418,  425 

sec.  11.    Rights  in  criminal  trials 33,  550,  552 

sec.  12.    Giving  evidence  against  one's  self;   twice  in. jeop- 
ardy   32,  34 

sec.  13.    Justice  without  delay  390 

sec.  21.    Private  property;  rights 390 

sec.  24.    Right  of  appeal 390 

Art.  2,  sec.  1.     Distribution  of  powers   348,  418,  425 

Art.  3,  see.  11.     Subjett  and  title  of  bill 683 

sec.  15.    Prohibited  special  legislation  419,  426,  687 

sec.  16.     Official  compensation 11, 12.  15 

Art.  5,  sec.  1.     Term  of  executive  oflBcers;  holding  over 12. 14 

Art.  6,  sec.  1.    Judicial  officers 11 

sec.  16.    County  court;  jurisdiction  in  probate  matters  ....  332 

sec.  19.     Courts;  uniformity  of  laws 343,  349,  418,  419.  423,  430 

sec.  20.    Judicial  officers;  term  of  office 10, 13, 14 

sec.  23.    Jurisdiction  at  chambers 551 

Art.  8,  see.  5.    License  moneys;  school  fund  490,  491 

sec.  12.    Reform  schools   629 

Art.  9,  sec.  3.    Redemption  from  tax-sale 112, 140, 141 

sec.  6.    Municipal  taxes;   special  assessment 97,378 

sec.  7.    Municipal  taxes;  property  exempt Ill,  139 

Art.  10,  sec.  4.    Creation  of  county  offices 429 

Art.  11,  sec.  4.    Railroads;  limit  of  liability 509 

Art.  11,  sec.  1.     (Miscellaneous  corporations.)     Creation  to  be  by 

general  law 121 

sec.  2.    Street  railways 121 

sec.  4.    Liabilities  of  subscribers  for  stock 828 

sec.  7.    Banks;  stockholders;  double  liability 827 

Art.  16,  sec.  6.    District  attorneys;   continuance  in  office 428 

FEDERAL. 

Revised  Statutes. 

Sec.  2339.    Vested  water  rights 320,  323 

Sec.  2477.     Roads  over  public  lands 205,  206 

Sec.  5137.    National  bank;  real  estate  security  581 

Sec.  5192.     National  banks;  reserve  funds  106 

Constitution. 
Amendment  14.    Due  process  of  law 503,  510 

STATE  STATUTES. 

Illinois. 
Revised  Statutes,  1874,  ch.  120.  sec.  42.    Railroad  property;   list- 
ing; valuation  528 


Ixxxii  STATUTES,  ETC.,  CITED. 


Iowa.                                              page 
Code,  sec.  1090.    Bailroad  corporations 135 

Minnesota. 
General  Statutes,   1878,  ch.  66,  sec.  285.    Judgment  obtained  by 
fraud  or  perjury 618 

Missouri. 
Session  Laws,  1887  (Extra  Session),  p.  14.    Prevention  of  railroad 

accidents 506 

Revised  Statutes,  1879,  sec.  6866.    Railroad  property;  listing 527 

sec.  6876.    Assessment  527 

Constitution,  art.  12,  sec.  14.    Freight  and  passenger  tariff 506 

New  Jersey. 
Laws,  1873,  p..  112,  ch.  45,  sec.  1.    Taxation  of  railroad 527 

Ohio. 
2  Bates  Annotated  Statutes  (3d  ed.)»  sec.  4.    Bastardy  proceed- 
ings; recognizance 823 

■ec.  5623.    Failure  of  accnaed  to  appear  at  court 823 

'  FOREIGN  STATUTES. 

I^NOULND. 

Ch.  76.     Solemnization  of  marriage   597 

George  IV.,  sec.  10.    Marriage  license   597 

sec.  14.    Affidavit  for  license 597 

sec.  22.    Publication  of  bans   597 

$.26.    Abode   of  parties   697,698 


CASES 


ARGUED  AND  DETERMINED 


IV  THS 

SUPREME  COURT  OF  NEBRASKA. 
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PRESENT: 

Hon.  T.  L.  NORVAL,  Chief  Justice. 

Hon.  J.  J.  SULLIVAN,  {  ,,_ 

Hon.  SILAS  A.  HOLCOMB,  |''^^^*»- 


People's  BuiLPiNa,  Loan  &  Savings  Association  op 

New  York  v.  Israel  Pearlman. 

Filed  December  5, 1900.    No.  10,875. 

Printed  Abstract.  Where  a  cause  is  submitted  in  this  court  under 
section  1  of  rule  2,  and  the  printed  abstract  contains  no  speci- 
fication of  the  errors  relied  on  for  a  reversal,  no  question  is 
presented  for  decision,  and  the  judgment  will  be  affirmed. 

Error  from  the  district  court  for  Cass  county.    Tried 
below  before  Ramsey,  J.    Affirmed. 

R.  B.  Windham  and  J,  B,  Strode,  for  plaintiff  in  error. 

Matthew  Gering,  contra. 

Per  Curiam. 

•  This  wsuR  a  law  action  instituted  in  the  countv  court 

t. 

of  Cass  county  and  removed  thence  by  ai)peal  to  the  dis- 
6  (1) 
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Philadelphia  Mort^affe  &  Trust  Co.  v.  Hutchins. 


trict  court,  where  the  plaintiff,  Israel  Pearlman,  obtained 
a  money  judgment  against  the  defendant,  the  People's 
Building,  Loan  &  Savings  Association  of  New  York. 
When  the  cause  reached  this  court  it  was  advanced  and 
submitted  under  the  first  section  of  rule  2,  upon  an 
agreed  abstract  of  the  record.  This  abstract  does  not 
contain  a  specification  of  any  of  the  errors  upon  which 
defendant  relies  for  a  reversal  of  the  judgment,  and 
hence  there  is  no  question  properly  before  us  for  de- 
cision. The  case  is  ruled  by  O^Neill  v.  Flood,  58  Nebr., 
218,  and  Manning  v.  Freeman,  58  Nebr.,  485.  The  judg- 
ment is 

Affirmed. 


Philadet.phia  Mortgage  &  Trust  Company,  appellee, 
^  V.  Jane  G.  Hi^tchins  bt  al.,  appi^:llants. 

Filed  December  5,  1900.    No.  9,319. 

Mortg^g^  Foreclosure:  Confirmation:  Time.  A  mortgage  foreclosure 
sale  may  be  confirmed,  though  the  sheriff  did  not  make  the 
sale  within  sixty  days  from  the  time  he  received  a  copy  of  the 
decree. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

A.  B.  Coffroth,  for  appellants. 

S,  L.  Qcisthardt,  contra. 

NOUVAL,  C.   J. 

This  is  an  appeal  from  an  order  confirming:  ^  sale  of 
real  estate.  The  nly  objection  ur{j:ed  against  the  sale 
is  that  the  same  was  not  made  and  the  order  of  sale  re- 
turned until  the  expiration  of  more  than  sixty  days  after 
its  date.  The  order  of  sale  was  nothing  more  than  ^ 
certified  copy  of  tl  e  decree,  and  the  fact  that  the  sale 
was  made  and  the  order  of  sale  was  returned  more  than 
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sixty  days  after  the  sheriff  received  the  copy  of  the  de- 
cree did  not  invalidate  the  sale.  Amoskrag  Sarhifjs  Bank 
V.  KohhiHH,  53  Xebr.,  776.    The  order  is 

Affiumrd. 


Sciioor.  District  of  the  City  of  Lincoln  v.  Ferdinand 

0.    FlSKE. 

Fr.ED  l)E('E.MnKR  5,1000.     No.  11,515. 

1.  Bes  Ad  Judicata:  Formku  Aitkal.     Ordinarily,  this  court  will  not 

re-examine  questions  of  law  presented  and  determined  on  a  prior 
appeal  of  the  same  cause. 

2.  Levy  of  Taxes:  Oexeral  Find  of  School  District:  Collection: 

Warrant.  Taxes  levied  to  create  a  general  fund  of  a  school 
district  constitute  a  fund  ag'ainst  which  warrants  may  be  drawn 
within  the  amount  of  such  levy,  although  the  money  may  not 
liave  l)een  collected  and  on  hand  in  the  fimd  with  which  to  pay 
the  same. 

3.  Admission  of  Testimony:  Ur linos  of  Trial  Court.    Rulings  of  the 

trial  court  on  the  admission  of  testimony  upheld. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Affirnied. 

A.  G,  RiclrttH  and  //.  //.  irifeon,  for  plaintiff  in  error. 

f^tnrort  d-  Mi(n(/n\  contra, 

NORVAI.,  C.   J. 

This  (*ase  is  before  us  for  the  second  time.  A  state- 
ment of  the  facts  will  be  found  in  the  0])inion  as  reported 
in  58  Nebr.,  163,  ami  need  not  be  repeated  hei^e.  On  the 
former  hearing  it  was  decided  that  architectural  plans, 
specifications  and  detail  drawings  provided  by  Fiske 
were  not  parts  of  a  building,  and  therefore  did  not  fall 
within  the  provisions  of  the  school  law  which  requii'e 
school  officers  to  have  the  authority  of  the  voters  of  the 
district  before  erecting  school  buildings,  etc.,  but  that 
the  board  might  use  money  out  of  the  general  fund  to 
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I)ioeui'e  plans  and  specifications  as  an  aid  either  to  the 
legal  voters  in  voting  on  the  question  of  bonds  for  the 
puri)ose  of  raising  money  for  a  school  building,  or  as  a 
preliminary  to  determine  what  kind  of  buildings  should 
be  constructed,  had  the  voters  already  authorized  them 
to  erect  such  a  structure.  On  the  last  trial  of  the  case 
in  the  district  court  plaintiff  was  successful,  and  the 
school  district  brings  eri'or  here,  claiming  that  the  evi- 
dence below  establishes  the  fact  that  bonds  had  already 
been  voted  for  the  erection  of  the  building,  which  bonds 
were  afterward  found  to  be  illegal;  that  the  plans  in 
({uestion  were  prepared  with  the  intention  of  erecting  a 
building  previously  determined  on,  but  which  was 
abandoned  because  of  the  illegality  of  the  bonds,  and 
that  these  facts  make  these  plans  a  part  of  the  building. 
It  does  not  occur  to  this  court  that  it  is  material  whether 
these  plans  were  prepared  before  or  after  the  bonds  were 
voted,  or  whether  thev  were  made  with  a  view  to  be  used 
in  the  building  of  a  structure  already  determined  upon, 
or  not.  We  are  satistieil  with  the  doctrine  declaimed  on 
the  former  hearing,  and  upon  the  rehearing  of  the  same 
(59  Nebr.,  51),  and  do  not  think  the  facts  proved  or  sought 
to  be  proved  by  defendant  take  the  case  out  of  that 
rule.  Further,  the  j)rinciple  therein  laid  down  is  the  law 
of  the  case,  and  for  that  reason  will  not  be  made  a  sub- 
ject for  re-examination.  Leaviit  v.  Bell.  59  Xebr.,  595; 
Todd  V.  Ilofifjiiton,  50  Nebr.,  538;  State  v.  Cfwuiiissioacrs  of 
(Uffis  County,  60  Nebr.,  560;  Ripp  t\  Hale,  45  Nebr.,  567; 
(U)biirn  V.  Watson,  48  Nebr.,  257;  Fuller  v.  Cunnimfham, 
48  Nebr.,  857;  Omaha  Life  Ass^n  v.  Kettenbaeh,  55  Nebr., 
330. 

We  have  examined  the  arguments  of  counsel  wherein 
it  is  sought  to  take  this  caK(^  out  of  the  doctrine  of  the 
law  of  the  cai=?e,  but  we  are  convinced  that  the  rule  ap- 
l)lies,  and  that  the  court  below  committed  no  error  in 
(^itlier  admitting  or  rejecting  evidence  relative  to  this 
issue.  It  is  contended,  however,  that,  although  it  may 
be  held  that  the  indebtedness  incuiTed  by  the  district 
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for  these  services  is  payable  out  of  the  ji^eneral  fund, 
that  at  the  time  the  contract  was  made  and  the  indebt- 
edness created  there  was  no  money  in  this  fund  with 
which  to  pay  for  them,  and  that  for  that  irason  the  con- 
tract of  the  board  was  void.  There  is  no  express  limita- 
tion of  the  kind  suggested  by  statute  placed  u;^)(>n  school 
boards,  and  in  the  absence  thereof  this  court  would  be 
very  reluctant  to  declare  such  a  rule.  To  do  so  would 
cripple  many  school  districts,  for  out  of  this  fund  most 
of  the  money  which  goes  towai'd  maintaining  public 
schools  must  come,  and  it  is  not  always  possible  to  have 
money  in  this  fund  at  all  times  during  the  school  year 
to  maintain  them  and  keep  them  open  to  pupils.  The 
taxes  had  been  levied  to  create  the  general  fund  and  the 
amount  of  such  levy  had  not  been  exhausted.  This  was 
sufficient  to  constitute  a  fund  against  which  warrants 
may  be  drawn.  Zimmerman  v.  State,  60  Nebr.,  (W3.  No 
eiTor  occurred  in  the  refusal  of  the  court  to  admit  evi- 
dence tending  to  show  the  condition  of  the  general  fund 
at  the  time  the  contract  was  entered  into,  and  at  subse- 
quent times. 

The  evidence  discloses  that  a  portion  of  the  plans  fur- 
nished were  what  are  commonly  known  as  blue  prints, 
and  not  the  original  drawings  prepared  by  the  archite(*t. 
On  the  trial  the  blue  prints  were  received  in  evidence; 
to  their  introduction  objection  was  mtide  by  defendant, 
and  it  is  claimed  that  this  ruling  constituted  iwei-sible 
eiTor,  because  the  blue  prints  were  not  the  best  evidence. 
It  is  further  claimed  that  the  fact  that  the  original  draw- 
ings were  not  delivered  to  the  school  district  preiduded 
plaintiff  below  from  recovering,  as  the  furnishing  of  the 
blue  prints  alone  did  not  constitute  a  delivers-.  .  On  the 
first  point  it  is  urge<l  that  the  blue  prints  are  analogous 
to  letterpress  copies  of  letters,  which  this  court  has 
frequently  ruled  are  not  the  best  evidence.  This  con- 
tention, however,  is  not  tenable,  for  the  blue  i)rints  of- 
fere<l  in  evidence  were  the  very  plans  that  w(*re  delivered 
to  the  school  board,  and  are,  therefore,  the  best  and  not 
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secondary  evidence.  We  think  the  blue  prints  were 
"plans,"  as  required  by  the  terms  of  the  contract,  and 
that  the  question  of  whether  they  were  the  oripnal  draw- 
ings and  plans  op  merely  fao  simile  copies  of  the  same  is 
not  material,  particularly  as  the  contract  wa«  one  for 
services  to  be  rendered  by  plaintiff  rather  than  for  cer- 
tain plan  or  plans.  Further,  the  board  accepted  these 
blue  prints,  and  never  made  any  objection  to  them,  nor 
is  any  complaint  made  even  now  that  these  plans  were 
in  anywise  defective  or  incomplete. 

We  have  examined  the  other  objections  made  by  coun- 
sel, and  we  ai*e  of  the  opinion  that  no  error  occurred  at 
the  trial  for  which  the  judgment  should  be  reversed,  and 
it  is  therefore     . 

Affiumi:d. 


Charles  W.  Oakks,  appellee,  v.  A.  C.  Ziemeu  et  al.. 
Impleaded  wrrH  Sarah  Gruninger,  appellant. 'J' 

Filed  December  5, 1900.    No.  11,543. 

1.  Constructive  Service:   Openixo  Decree:    Tender  of  Answer.     To 

entitle  a  defendant  to  have  a  decree  entered  on  constructive 
service  opened  up  under  section  82  of  the  Code  of  Civil  Procedure 
he  must  present  a  full  answer  to  the  merits  of  plaintiff's  cause 
of   action. 

2.  Answer:   Denial:    Information  and  Belief:  Matter  of  Record. 

An  answer  i^  suft^pient  which  denies,  on  information  and  belief, 
material  allegations  of  the  petition  which  are  matters  of  public 
record. 

3. — :  Inconsistent  Defense.     One  will  not  be  allowed  to  plead 

inconsistent  defenses  in  an  answer. 

4.  Opening  Decree:  Benefit  to  Moving  Party.  A  decree  will  not  be 
opened  up  where  the  moving  party  could  not  be  benefited 
thereby. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Ricketts  &  Ricketts,  for  appellant.  ' 

^/j.  H.  Hatfield  and  8.  L,  Oeisthardt,  contra. 

♦IJehearing  allowed. 
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NORVAL,  C.   J. 

In  1896  Charles  W.  Oakes  brought  suit  in  the  district 
court  for  Lancaster  county  to  foreclose  a  tax  lien  upon  a 
certain  lot  in  the  city  of  Lincoln.  One  A.  C.  Ziemer  and 
wife,  the  owners  of  said  lot,  were  made  defendants,  as 
were  also  8arah  Gruninger  and  othei-s.  Service  was  had 
upon  Gruninger  by  publication,  she  being  a  non-resident, 
and  it  is  conceded  that  she  had  no  personal  knowledge  of 
such  suit  until  about  the  time  she  commenced  this  pro- 
ceeding. A  decree  was  afterwards  rende»ed  against  said 
defendants,  foreclosing  said  tax  lien,  and  under  the  order 
of  court  the  premises  were  sold  and  the  same  were  bid 
in  by  the  plaintiff  for  a  sum  less  than  the  amount  of  his 
lien,  the  sale  was  confirmed  and  a  deed  duly  made  and 
delivered.  In  May,  1900,  Gruninger  filed  a  motion  to 
open  up  the  decree  and  judgment  under  section  82  of  the 
Code  of  Ci^il  Procedure,  said  motion  being  supported 
by  a  proper  affidavit.  For  answer,  as  provided  in  said 
section,  h:he  alleged,  first,  that  she  had  no  sufficient  infor- 
mation concerning  the  facts  stated  in  plaintiff's  petition 
whereon  to  admit  the  correctness  thereof,  and,  there- 
fore,  for  the  purpose  of  placing  the  plaintiff  on  proof, 
denies  the  allegations  contained  in  plaintiff's  petition; 
that  she  asks  that  a  hearing  may  be  had  as  to  the  truth- 
fulness of  the  allegations  contained  in  the  petition;  that 
an  accounting  may  be  taken  of  the  amount  due,  if  any- 
thing, to  the  plaintiff,  and  that  she  may  be  permitted  to 
redeem  fi-om  the  amount,  if  anything  due,  by  virtue  of 
the  alleged  tax  sale  and  tax  certificate.  Further,  by 
way  of  a  cross-petition,  she  set  up  a  mortgage  made  by 
Ziemer  and  wife  to  her,  which  she  asks  to  be  forcH'losed, 
again  asking  leave  to  redeem  from  the  lien  of  plaintiff. 
She  further  alleges  that  the  judgment  taken  by  one  of 
her  co-defendants  was  for  a  larger  amount  than  was  ac- 
tually due  him,  and  asks  that  an  accounting  may  be  had 
of  that,  although  she  does  not  allege  that  the  lien  of  her 
mortgage  is  junior  to  that  of  said  co-defendant.    An  an- 


8  NEBRASKA  REPORTS.  [Vol.  G1 


Oakes  v.  Zlemer. 


swer  showing  a  defense  to  the  cause  of  action  set  forth 
in  the  petition  is  a  condition  precedent  to  a  right  to  have 
such  judgment  rendered  on  constructive  sei^vice  opened, 
as  will  appear  from  a  reading  of  said  section  82  of  the 
Code.  The  lower  court  refused  to  open  the  decree  on  this 
showing,  and  slie  appeals  from  the  order  denying  her 
motion. 

This  ruling  was  right  for  two  reasons:  (1.)  It  is  not 
the  office  of  a  denial  on  information  and  belief  to  put  in 
issue  the  truth  or  falsity  of  an  allegation  whose  truth 
or  falsity  depends  on  facts  contained  in  public  records. 
Whether  a  tax  lien  of  the  nature  of  the  one  set  out  in 
the  petition  existed  against  this  property  was  a  matter 
of  public  record,  and  to  these  records  she  had  access  at 
all  times;  hence,  if  she  is  ignorant  of  the  truth  or  falsity 
of  the  allegations  contained  in  the  petition,  it  is  her  own 
fault,  and  she  can  not,  therefore,  be  heard  to  say  that 
she  has  no  information  whereon  to  admit  its  coiTectness, 
and  for  that  reason  denies  it.  The  denial  in  this  answer 
was  either  a  sham,  or  it  admitted  the  allegations  of  the 
petition.  Maxwell,  Code  Pleading,  386;  1  Ency.  PL  & 
Pr.,  813  and  note  4.  The  tendering  of  a  sham  answer 
does  not  meet  the  requirements  of  the  statute.  (2.)  The 
two  allegations  of  her  answer  are  in  conflict,  as  are  also 
the  allegations  of  her  cross-petition  and  her  answer. 
She  can  not  deny  that  plaintiff  has  a  lien  on  the  prem- 
ises superior  to  that  of  her  moi-tgage,  and  then,  found- 
ing her  right  on  such  mortgage,  ask  to  redeem  from  such 
lien.  These  inconsistencies  will  be  resolved  against  her 
in  a  court  of  equity,  and  she  must  be  held  to  have  ad- 
mitted the  allegations  of  the  petition;  hence  she  has  no 
defense  to  the  cause  of  action  therein  set  out,  and  no 
right  to  be  heard  in  the  case. 

As  a  further  right  to  open  the  decree,  her  counsel  in- 
sists that  the  same  is  void,  for  the  reason  that  the  peti- 
tion fails  to  state  a  cause  of  action.  An  examination  of 
the  petition  convinces  us  that,  while  the  pleading  was 
probably  vulnerable  to  a  motion  to  make  more  definite 
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and  specific,  its  allegations  were  amply  sufficient  to  sus- 
tain the  de<*ree  rendered  thereon.  Further,  if  the  decree 
is  void,  she  can  hardly  find  cause  of  complaint  in  that 
fact,  but  has  her  clear  remedy  in  a  different  course  of 
action. 

It  is  insisted  that,  although  she  may  have  no  defense 
to  the  cause  of  action  set  out  in  the  petition,  she  has  a 
right  to  have  the  decree  opened  because  of  an  alleged 
error  in  the  amount  found  due  Webster,  one  of  her  co- 
defendants.  The  decree  as  to  plaintifiF  could  not  be  va- 
cated for  that  reason,  nor  the  sale  thereunder  set  aside. 
The  liens  of  Gruniuger  and  Webster  were  both  junior  to 
the  tax  lien  of  plaintiff,  and  as  the  pi'operty  did  not 
bring  a  sufficient  amount  on  the  sale  thei'eof  to  satisfy 
plaintiff's  lien,  Gruninger  could  reap  no  benefit  by  the 
setting  aside  of  the  decree  so  far  as  the  same  relates  to 
the  cross-petition  of  Webster.  It  follows  the  lower  court 
was  right  in  refusing  to  open  the  decree,  and  its  order 

is  therefore 

Affirmkd. 


State  of  Nebraska,  ex  rel.  Samuel  J.  Gordon,  v. 

Frank  E.  Moores,  Mayor,  et  al. 

Filed  December  5,1900.    No.  11,592. 

1.  Compensation  of  Constitutional  Officer.    The  coiTi])ensation  or  sal- 

ary of  an  oflRcer  created  by  the  constitution  can  not  bo  increased 
or  diminished  during  his  official  term. 

2.  Police  Judge  Constitutional  Officer.    The  office  of  police  judge  or 

police  magistrate  of  an  incorporated  city  is  called  into  exist- 
ence by  the  constitution. 

3.  Holding  Over:    Part  of  Term.     Holding  over  beyond   the  fixed 

term  of  an  olBcer  pending  the  election  of  a  successor  in  pursu- 
ance of  the  requirements  of  the  constitution  is  as  much  a  part 
of  the  term  of  office  as  that  which  precedes  it. 

4. :  Increase  or  Diminution  of  Salary.    Where  a  person  law 

fully  continues  in  an  office  created  by  the  constitution,  by  virtue 
of  his  original  election  and  qualification,  after  the  expiration  of 
the  fixed  term,  but  before  his  successor  is  elected  and  qualified, 
the  salary,  of  such  officer  holding  over,  can  n»t  be  increased  or 
diminished. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle,  J.    Reversed. 

J.  W.  Eller  and  A.  TF.  Jeffei^is,  for  plaintiff  in  error. 


W.  J.  Connelly  contra. 

NORVAIi,  C.  J. 

This  action  is  in  mandamus  originally  brou«;bt  in  the 
district  court  for  Douglas  county.     In  November,  1895, 
relator  was  duly  elected   police  judge  of  the   city   of 
Omaha,  by  virtue  of  which  election  he  was  jpntitled,  by 
the  charter  of  said  city,  to  serve  in  such  capacity  for 
two  years,  from  the  first  Tue.sday  in  January,  189G,  until 
the  first  Tuesday  in  Januaiy,  1898.     Under  the  charter 
existing  at  that  time,  his  salary  was  fixed  at  |2,500  per 
annum.     In  1897  the  legislature  enacted  a  new  charter 
for  the  city,  wherein  the  term  of  that  office^  was  at- 
tempted to  be  fixed  at  three  years,  and  the  salary  dimin- 
ished to  $1,200  per  annum..  The  city  ekntiou  under  said 
new  charter  was  held  on  the  20th  day  of  April,  1897, 
and  it  was  provided  by  such  charter  tliat  the  term  of 
office  of  the  person  elected  police  judge  at  such  election 
•should  extend  from  the  third  Monday  succc^eding  his 
election  to  the  third  Monday  in  March,  1900.     Relator, 
at  the  election  held  on  the  said  20th  of  April,  1897,  re- 
ceived a  plurality  of  the  votes  cast  for  police  judge. 
Afterwards,  in  the  case  of  State  v.  Stuht,  52  Nebr.,  209, 
it  was  decided  that  the  legislature  had  no  power  to  make 
the  term  of  police  judge  longer  than  two  years,  the  term 
fixed  for  that  class  of  officers  under  the  constitution,  and 
held  the  portion  of  the  charter  in  that  respect  void.    As 
no  ekH-tion  was  held  in  November,  1897,  relator  held 
over  under  the  provisions  of  section  20,  article  6,  of  the 
constitution.    His  salary  at  the  rate  of  $2,500  per  annum 
was  paid  until  the  first  Tuesday  in  January,  1898,  since 
which  time  the  city  has  refused  to  pay  him  at  a  higher 
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rate  than  |!l,200  per  annum,  the  amount  fixed  by  the 
act  of  1897;  and  this  action  was  brought  to  compel  the 
payment  of  the  difference  between  the  amount  fixed  by 
tlie  old  charter  and  that  designated  by  the  new.  Re- 
lator was  unsuccessful  in  the  lower  court,  and  brings 
error  to  reverse  the  judgment. 

Section  16,  article  3,  of  the  state  constitution  declares: 
*'Nor  shall  the  compensation  of  any  public  officer  be  in- 
creased or  diminished  during  his  term  of  office."     This 
provision  of  the  fundamental  law  has  been  construed  to 
apply  alone  to  officers  created  by  that  instrument,  and 
as  to  such  officers  their  compensation  or  salary,  as  the 
same  existed  when  tlie  official    term    began,  could  be 
neither  increased    nor  diminished    during    such    tei'm. 
Cmtntii  of  DovtjJus  v.  Tinune,  32  Nebr.,  272.    A  police  mag- 
istrate or  police  judge  of  an  incorpK)rated  city  or  town 
is  a  constitutional  officer.     Constitution,  art.  6,  sec.  1. 
Thei-efore  the  ])rovisions  of  section  16,  article  3,  are  ap- 
plicable to  the  office  of  the  i)olice  judge  of  the  city  of 
Omaha,  and  the  salary  of  such  officer  can  not  lawfully 
be  increased  or  diminished  during  the  official  term.   The 
only  question,  therefoi-e,  necessary  to  det(»rmine,  out  of 
the  multitude  argued  by  the  parties,  is,  whether  or  not 
the  term  served  by  the  relator  subsequent  to  the  first 
Tuesday  in  January,  1898,  is  a  pail  of  his  term  of  office, 
within  the  purview  of  that  portion  of  section  16,  article 
3,  of  the  constitution  to  which  reference  has  already 
been  had.    If  the  time  relator  served  subse^iuent  to  the 
first  Tuesday  in  January,  1898,  is  a  part  of  his  term  of 
office,  if  he  has  had  but  one  term  of  office,  and  not  two 
terms,  then  he  is  entitled  to  comjiensation  at  the  rate 
of  $2,500  per  annum,  regardless  of  whether  that  part  of 
the  charter  of  1897,  which  attempted  to  fix  the  salary  of 
that  officer  at  a  lower  rate,  is  or  is  not  valid,  which  latter 
question  we  do  not  decide. 

This  controversy  ai-ises  by  reason  of  the  fact  that  two 
sections  of  the  constitution,  the  one  relating  to  execu- 
tive  officers  and  the  other  applicable  to  judicial  officers, 
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differ  in  form;  and  counsel  contend  that,  because  of  a 
difference  in  the  wording  of  the  two  sections,  a  different 
construction  should  be  placed  upon  the  one  governing 
judicial  to  that  placed  upon  the  one  relative  to  execu- 
tive officera.  Section  1,  article  5,  which  falls  within  the 
l)resent  discussion,  is  as  follows:  "The  excH!utive  de- 
pai-tment  shall  consist  of  a  governor,  ♦  ♦  ♦  who  shall 
each  hold  his  office  for  the  teiin  of  two  years  from  .the 
first  Thui^sday  and  [after]  the  first  Tuesday  in  January 
next  after  his  election,  and  until  his  successor  is  elected 
and  qualified."  It  is  conceded  that,  if  one  of  the  officers 
mentioned  in  the  section  above  quoted,  hold  over  his 
fixed  term,  such  holding  over  would  be  a  mere  contin- 
uance of  his  former  term,  and  would  entitle  him  to  the 
I)rotection  of  section  16,  article  3,  above  quoted;  and 
doubtless  that  is  the  law.  State  v.  Boyd,  31  Nebr.,  682; 
State  V.  Smith,  87  Mo.,  158;  Eddij  v,  Kincaid,  28  Ore.,  539; 
Baker  City  i\  Murphy,  30  Ore.,  405;  Gosinan  v.  State,  106 
Ind.,  203;  People  v.  TiUon,  37  Cal.,  614. 

In  Baker  City  v.  Murphy,  ubi  supra,  Wolverton,  J.,  in 
delivering  the  opinion  of  the  court,  observed,  page  415: 
"One  thing,  however,  is  palpably  manifest,  that  the  right 
to  hold  over  is  by  virtue  of  the  previous  appointment  or 
election  and  qualification;  it  is  a  right  accorded  by  stat- 
utes regulating  the  tenure  of  office.  The  holding  does 
not  come  to  an  end  on  the  day  of  the  expiration  of  the 
statutory  period,  unless  there  comes  a  duly  elected  and 
qualifie<l  officer  to  cut  it  off,  or  unless  his  recognized 
successor  is  inducted  into  the  office.  In  one  sense,  the 
holding  over  is  pro  tempore,  because  the  time  of  the  hold- 
ing is  dependent  upon  the  election  or  appointment  of 
a  successor;  and  in  another  it  may  be  considered  as  the 
occupancy  of  a  successor  s  term,  which  is  shortened  by 
that  length  of  time.  But  the  holding  for  the  technical 
term  and  the  holding  over  is  a  recognized  right  arising 
from  one  appointment  or  one  election.  The  tenure  of 
office  is  indivisible.  It  cannot  be  considered  as  a  broken 
term,  or  as  a  double  term;  it  is  one  continuous  holding; 
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and  the  holding  over,  abiding  the  election  of  a  successor, 
it  seems  to  ns,  is  as  much  a  part  of  the  term  of  office  as 
that  which  precedes  it,  and  the  interpretation  of  tli(» 
bond  in  question  must  be  governed  accordingly." 

A  ease  much  in  point  here  is  State  v.  Sinithy  87  Mo.,  158, 
160.  Black,  J.,  in  the  course  of  his  opinion,  says:  "It  is 
true  the  law  by  which  the  relator  was  appointed  fixed 
the  term  of  office  at  four  years,  and  contemplates  that 
at  the  expiration  of  that  time  a  new  appointment  will 
be  made,  but  the  same  law  also  contemplates  that  the 
appointing  power  may  not  be  promptly  exercised,  and 
to  prevent  a  vacancy  the  incumbent  is  made  to  hold 
over  until  such  appointment  is  made.  This  is  a  contin- 
gency contemplated  by  the  law,  and  enters  into  every 
such  appointment,  and  the  time  he  holds  over  the  desig- 
nated period  is  as  much  a  part  of  the  term  of  his  office 
as  that  which  precedes  the  date  at  which  the  new  ap- 
l)ointment  should  be  made.  We  have  seen  this  is  so  for 
all  purposes  of  holding  the  office,  and  in  suits  against 
the  officer  and  his  sureties  on  his  official  bond,  and  it 
must  also  be  true  with  respect  to  the  emoluments  of  the 
office." 

The  office  of  police  judge,  however,  falls  within  sec- 
tion 20,  article  6,  of  the  constitution,  which  is  as  follows: 
"All  officera  provided  for  in  this  article  shall  hold  their 
offices  until  their  successors  shall  be  qualified  and  they 
shall  respectively  reside  in  the  district,  county  or  pre- 
cinct for  which  they  shall  be  elected  or  appointed.  Th(^ 
terms  of  office  of  all  such  cfficei's,  when  not  otherwise 
prescribed  in  this  article,  sliall  be  two  y(»ars.  All  of- 
ficers, when  not  otherwise  i>r()vided  for  in  this  article, 
shall  perform  such  duties  and  receive  such  com])(»usati()n 
as  may  be  provided  by  law."  It  is  argued  that,  by  rea- 
son of  the  difference  in  the  phraseology  of  these  two 
provinions,  it  was  intendcMl  by  the  frainere  of  the  con- 
stitution that  the  hold-over  term  of  a  judicial  officer 
should  not  be  considered  a  part  of  his  regular  or  fixed 
term,  but  should  be  considered  a  new  or  distinct  term; 
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that  if  the  framers  of  tlie  constitution  had  intended  the 
tenures  of  office  of  the  two  c  lasses  of  officers  to  be  the 
same,  tliey  wouUl  have  used  the  same  form  of  expres- 
sion in  botli  sections.    Arguments  based  upon  the  mere 
forms  of  sentences,  or  the  collocations  of  sentences  in  a 
parag:raph,  are  usually  weak,  and  we  think  that  in  this 
case  they  are  exceptionally  so.     One  of  the  arguments 
of  counsel  for  respondents  is  that  the  fact  that  the  sen- 
tence which   provides  that  judicial  officers  shall   hold 
their  offices  until  their  successors  are  qualified  precedes 
the  one  which  fixes  the  len{2:th  of  their  term,  is  si<]rnifi- 
cant,  when  it  is  remembered  that  in  the  section  relating 
to  exei'utive  offlceis  the  length  of  term  precedes  the  pro- 
vision that  thev  shall  hold  their  office  until  their  succes- 
sors  are  electe<l  and  qualified.     It  is  also  argued  that 
the  fact  that  a  provision  foreign  to  the  matters  in  con- 
troversy, that  with  respect  to  the  residence  of  judicial 
officers,  is  inteii)olated  betw'een  the  provision  relating  to 
length  of  tenn  and  that  relating  to  their  holding  over, 
serves  also  to  differentiate  the  meaning  of  this  section 
from  the  one  concerning  executive  officers,  which  is  com- 
pact, having  no  provisions  foreign  to  these  two  injected 
into  it.    We  fail  to  see  the  force  of  this  argument.    The 
framers  of  the  constituticm  had  command  of  the  whole 
of  the  English  language,  one  which  is  explicit,  by  wMiich 
to  expi'ess  their  meaning,  and  had  they  intended  that  a 
different  rule  should  obtain  relative  to  hold-over  execu- 
tive and  judicial  officei*s,  it  is  reasonable  to  presume 
that  they  would  have  used  language  clearly  expressing 
such  purpose.    Obviously  they  had  in  mind  a  uniformity 
of  meaning,  rather  than  a  diversity.    Nor  do  we  appre- 
hend they  supposed  it  Avas  necessary  to  adopt  a  dead 
uniformity  of  forms,  in  order  that  a  uniform  construc- 
tion of  constitutional   pi'ovisions    might    be    obtained. 
The  meaning  of  section  20,  article  6,  seems  clear  enough, 
though  doubtless  a  more  compact  form  of  expression 
might  have  been  adopted,  as  did  obtain  in  section  1, 
article  5,  regulating  the  terms  of  executive  officers.     But 
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until  a  reason  more  convincing  than  the  arguments 
based  on  the  mere  form  of  the  sentence,  or  lack  of  uni- 
formity  of  expression,  is  adduced  to  support  the  conten- 
tion that  the  constitution  builders  desireil  diversity  in 
meaning  when  uniformity  would  subsei*ve  the  same  ends, 
xye  are  constrained  to  hold  that,  so  far  as  relates  to  the 
question  in  controversy,  no  difference  obtains  between 
the  tenure  of  an  exe<*utive  officer  holding  over  after  the 
expiration  of  the  term  to  which  he  was  elected  or  ap- 
pointed, and  that  of  a  judicial  officer,  but  in  either  class 
the  holding  over  and  the  regular  term  constitute  one 
term  of  office,  within  the  meaning  of  section  16,  arti- 
cle 3. 

It  follows  that  in  refusing  the  writ  of  mandamus 
prayed  for  the  district  court  erred,  and  its  judgment  is 
tlj(»refore 

Rkversbd. 


Hemiy  D.  Hhea  v.  State  of  Nebraska. 

Filed  Deckmher  5,1900.     No.  11,634. 

1.  Bin  of  Exceptions:  Motion  to  Quash.     A  motion  to  quash  a  bill 

of  exceptions  is  of  no  avail  where  no  bill  of  exceptions  has  been 
settled  in  the  canse. 

2.  Hhbeas  Corpus:  Petition:  Want  of  Probable  Cause.     A  petition 

for  habeas  corpus,  when  based  upon  alleg-ed  want  of  probable 
oause,  should  set  out  all  the  testimony  taken  before  the  examin- 
ing' magistrate. 

n.  Motion  for  New  Trial:  Failure  to  File:  Dismissal  of  Petition. 
The  failure  of  a  litigant  to  tile  a  motion  for  a  new  trial  can 
fnrnish  no  sufficient  cause  for  dismis.sing  his  petition  in  error 
out  of  the  appellate  court. 

4.  Committing  Magistrate:  Probable  Cause:  Evidence  Need  Not 
Be  Si'FKUiEXT  TO  Convict.  Evidence  which  would  justify  a 
committing  magistrate  in  finding  that  probable  cause  existed 
for  holding  a  defendant  to  appear  before  the  district  court  to 
answer  a  criminal  charge  need  not  necessarily  be  sufficient  to 
uphold  a  verdict  of  guilty  when  he  is  placed  on  trial. 

Error  from   the  district  court  for  Dawson   county. 
Tried  below  before  Grimes,  J.    Affirmed. 


1(5  NEBKASKA  REPORTS.  [Vol.  61 


Rhea  v.  State. 


Earn/  B.  FJeharfy  and  Henry  D.  Rhea,  for  plaintiff  in 
error. 

Cwistanfine  J.  f>niyth,  Attorney  OencraU  Paul  Pizey  and 
TF.  A,  Sleivart,  contra. 

NORVAL,  C.  J. 

Henry  Rhea  was  arrested  on  complaint  filed  with  a 
justice  of  the  peace  in  Dawson  county,  charging  him 
with  embezzlement  of  certain  moneys.  On  the  prelim- 
inary hearing  the  justice  found  that  there  was  probable 
cause,  and  held  him  to  the  district  court  in  the  sum  of 
^500,  to  answer  the  accusation.  In  default  of  bail  he 
was  committed  to  jail.  Thereupon  he  commenced  habeas 
corpus  proceedings  before  the  county  judge,  setting  forth 
in  the  petition  for  the  writ  all  the  evidence  introduced 
on  the  preliminary  hearing,  and  claiming  in  his  peti- 
tion, among  other  things,  that  no  evidence  sufficient  to 
support  the  finding  that  there  was  probable  cause  to 
hold  him  to  answer  to  the  charge  of  embezzlement  waK 
introduced  before  the  justice  of  the  peace.  On  the  hear- 
ing before  the  county  judge,  as  appears  by  the  recoM, 
no  evidence  aside  fi-om  that  taken  befoi-e  the  justice  of 
the  peace  was  a.dduce<l;  no  witnesses  were  called,  ex- 
cepting two,  who  were  examined  for  the  purpose  of 
identifying  the  original  complaint.  The  county  judge 
found  that  Henry  lihea  was  unlawfully  detained,  and 
ordered  him  dischargeil  fi'om  custody.  The  state,  with- 
out having  filed  a  motion  for  a  new  trial,  removed  the 
proceeding  to  the  district  couil  upon  error.  The  record 
in  the  county  court  was  filed  in  the  district  court,  but 
no  bill  of  exceptions  was  settled  or  allowed.  Two  mo- 
tions were  made  by  counsel  for  Rhea,  one  to  quash  and 
dismiss  the  petition  in  error,  the  other  to  quash  what 
is  called  therein  the  "pretended  bill  of  exceptions," 
which  motions  were  overruled  by  the  district  court;  and 
on  the  hearing  on  the  merits  it  found  that  the  county 
(*ourt  erred  in  discharging  the  petitioner,  set  aside  its 
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findings  and  judgment,  and  ordered  that  Rhea  be  re- 
manded to  the  custody  of  the  sheriff.  Petitioner  prose- 
cutes error  proceedings,  alleging  that  the  district  court 
erred  (1)  in  overruling  the  motion  to  quash  and  dismiss 
the  petition  in  error,  and  (2)  in  overruling  the  motion  to 
quash  the  pretended  bill  of  exceptions. 

The  second  ground  for  error  may  be  dismissed  with 
the  statement  that  there  was  no  attempt  made  by  the 
state  to  settle  a  bill  of  exceptions.  The  only  evidence 
contained  in  the  transcript  filed  by  the  stute  in  the  dis- 
triit  court  was  that  taken  at  the  preliminary  hearing  in 
the  justice's  court,  and  as  it  was  a  part  of  the  petition 
for  the  writ  filed  by  Khea  in  the  county  court  {State  v. 
Eimf/Uy  13  Nebr.,.250),  it  was  properly  made  a  part  of  the 
record  (certified  by  the  county  court  and  filed  in  the  dis- 
trict court.  It  may  be  as  well  to  remember  then  that 
no  bill  of  exceptions  was  ever  settled  in  the  ca^e,  or  filed 
in  the  district  court. 

Several  grounds  are  alleged  in  the  motion  to  dismiss 
the  petition  in  error,  the  principal  one  being  that,  as  no 
motion  for  a  new  trial  was  filed  by  the  state  in  the  county 
court  there  was  nothing  to  review,  and  that  the  district 
court  should,  therefore,  have  sustained  tjie  motion  to 
quash  and  dismiss  the  proceedings.  That  no  motion  for 
a  new  trial  was  filed  in  the  county  court  was  insufficient 
reason  for  dismissing  the  petition  in  error  out  of  the 
district  court.  Shickle  v.  Kent,  34  Nebr.,  568;  Oaughran 
v.  Crosby,  33  Nebr.,  33;  Erchv.  Omaha  Nat.  Bank,  43  Nebr., 
613;  Biart  v.  Myers,  59  Nebr.,  711. 

It  is,  however,  further  urged  that  the  district  court 
erred  in  ordering  the  petitioner  remanded  to  the  custody 
of  the  sheriflf,  for  the  reason  that  the  evidence  taken  be- 
fore the  justice  of  the  peace,  which  is  made  a  part  of  the 
petition  for  the  writ,  is  not  sufficient  to  show  probable 
cause  to  hold  him  on  the  charge  of  embezzlement.  The 
facts  are,  briefly,  that  Rhea  is  an  attorney  at  law;  that 
while  acting  in  that  capacity  for  one  Prutsman,  he  came 
into  the  possession  of  money  belonging  to  the  latter  in 
6 
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something  over  |330;  that  Prutsman,  by  himself  and  by 
his  attorney,  demanded  the  money  of  Khea,  who  ac- 
knowledged that  he  had  collected  it  for  Pnitsman,  but 
claimed  that  on  the  afternoon  on  which  he  collected  it 
he  went  into  a  saloon,  remaining  there  until  some  time 
in  the  following  forenoon,  and  that  after  he  had  left 
the  saloon  he  discovered  that  he  had  lost  the  money, 
excepting  two  cents.  How  it  was  lost  was  not  explained 
by  Rhea,  although  he  himself  took  the  stand  on  the  trial 
and  testified  at  some  length.  It  is  claimed  that,  under 
the  rule  announced  in  Hamilton  v.  State,  46  Nebr.,  284, 
the  evidence  taken  was  not  sufficient  to  justify  a  finding 
that  there  was  probable  cause  to  believe  that  there  had 
been  a  fraudulent  appropriation  of  the  money  by  Rhea, 
It  will  be  observed  that  in  that  case  the  defendant  had 
already  been  convicted  in  the  district  court  on  a  charge 
of  embezzlement,  and  that  this  court  was  considering 
the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
If  the  court  there  had  been  passing  upon  the  point  of 
whether  probable  cause  had  been  shown,  a  very  diflferent 
question  would  have  been  presented.  Evidence  that 
would  justify  a  committing  magistrate  in  finding  that 
probable  cause  existed  for  the  detention  of  a  defendant 
need  not  necessarily  be  sufficient  to  sustain  a  verdict  of 
guilty  when  he  is  placed  on  trial;  and  for  that  reason 
the  case  relied  upon  is  not  in  point  We  are  of  the  opin- 
ion that,  taking  the  whole  of  the  evidence  together,  it 
was  sufficient  to  justify  the  justice  of  the  peace  in  hold- 
ing Rhea  for  trial  on  the  charge  preferred  against  him, 
and  for  that  reason  the  county  court  erred  in  ordering 
his  discharge.  Since  evidence  adduced  on  the  prelim- 
inary trial  is  made  a  part  of  the  petition  for  the  writ  and 
such  evidence  disclosed  probable  cause,  the  application 
or  petition  for  habeas  corpus  failed  to  state  a  cause  of 
action.  It  is  further  urged,  however,  that  the  evidence 
discloses  that  for  his  compensation  Rhea  was  to  receive 
a  certain  per  cent  of  the  money  so  collected  by  him;  that 
he  was,  therefore,  a  part  owner  of  the  property  and  could 
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not  be  {ipiilty  of  embezzlement  of  that  which  belonged  to 

him.     Wliether  the  point  would  be  a  good  defense  upon 

the  trial  we  will  not  stop  to  inquire.     Suflfieient  to  say 

that  there  was  evidence  enough  to  make  out  a  case  of 

probable  cause. 

The  judgment  of  the  district  court  is 

Affirmkd. 


Fred  Rknard  v.  A.  E.  Wyokoff  ft  al. 

Filed  December  5,1900.    No.  11,685. 

1.  Abstract  of  Becord:  Contexts.  An  airreed  printed  abstract  must 
include  the  petition  in  error,  or  an  abstract  of  the  assignments 
of  error. 

2. :    :    Coi'RT  Will  Not  Look  Beyond  Abstract.    Where 

a  case  is  submitted   on  an   agreed  printed   abstract,  the  court 
will  not  look  beyond  the  abstract. 

Error  from  the  district  court  for  Bnrt  county.    Tried 
below  before  Estellk,  J.    Affirmed . 

(iiU'iH  &  Bowes,  for  plaintiflf  in  error. 

Uopeirell  d  Singhaus,  F.  8.  Hoirell  and  Ira  Tliomas, 
contra. 

NORVAL,  C.  J. 

A  judgment  of  the  district  court  is  before  uft  for  review 
by  petition  in  en'or.  The  cause  has  be(»ii  submitted  un- 
der section  1,  rule  2,  which  provides  "for  such  submission 
on  printe<i  briefs  accompanied  by  or  containinji:  an  agreed 
printed  abstract  of  the  record  and  evidence  ujxm  wliich 
the  case  is  to  be  determined."  The  printed  abstract 
herein  does  not  contain  the  petition  in  en*or  nor  an  ab- 
stract of  the  assignments  of  error.  No  question,  ther<»- 
fore,  is  presented  for  review.  O'Neill  v.  Flood,  58  N(4)r., 
218;  Manning  v.  Freeman,  58  Nebr.,  485.    The  jjudgment  is 

Affirmed. 
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George  Burke  et  at.,  v.  First  National  Bank  of 

Pender. 

Filed  December  5, 1900.    No.  9,323. 

1.  Directing  Verdict:   Sufficiency  of  Evidence.    It  is  not  error  to 

direct  a  verdict  for  plaintiff  in  a  case  where  a  verdict  in  favor 
of  the  defendant  could  not,  for  want  of  suflRcient  evidence,  be 
permitted  to  stand.  ^ 

2.  Sale  of  tfortgaged  Property:  Election  of  Remedies.    Where  mort- 

fja^ed  property  has  been  sold  by  the  mortgagor  without  the 
knowledge  or  consent  of  the  mortgagee,  such  mortgagee  may 
either  disavow  the  .sale  and  retake  the  property,  or  ratify  it  and 
recover  the  proceeds  of  the  sale. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed. 

Hall,  McCulloch  &  Cldrkmn,  for  plaintiflfs  in  error. 

Brome  &  Bnrueit,  contra, 

Sullivan,  J. 

This  action  was  brought  by  the  First  National  Bank 
of  Pender  to  recover  of  (leorge  Burke  and  Frazier  tlie 
sum  of  |967,  which,  it  is  conceded,  came  into  their  hands 
as  the  proceeds  of  a  sale  of  cattle  made  by  them  in  the 
course  of  their  business  as  live  stoi*k  commission  mer- 
chants. The  jury,  in  obedience  to  a  peremptory  instruc- 
tion, found  the  issues  in  favor  of  the  plaintiff  and,  judg- 
ment having  been  rendered  on  the  verdict,  the  defendants 
bring  the  record  to  this  court  for  review.  The  cattle 
in  question  were  owned  by  F.  J.  C/oil,  who,  in  February, 
1895,  consigned  them  with  other  cattle  to  the  defendants 
at  South  Omaha,  where  thev  were  sold.  The  bank  claims 
the  proceeds  of  the  sale  under  a  chattel  mortgage  exe- 
cuted by  Coil  to  its  assignor,  George  F.  Phillips,  on 
September  19,  1894.  Another  ground  upon  which  it  as- 
serts title  to  the  money  is  thus  stated  in  the  petition: 
^'That  said  cattle  were  prior  to  said  sale  segregated  by 
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the  mort|2;agor  Coil  from  other  oattle  shipped  to  defend- 
ants at  that  time  in  the  presence  and  to  the  knowledge 
of  said  defendants,  and  defendants  directed  by  said  Coil 
to  apply  the  proceeds  of  the  sale  of  said  cattle  to  the 
])aynient  of  said  mortgage  given  to  said  Phillips."  The 
action  was  defended  on  the  theory  that  the  cattle  were 
not  covered  by  the  plaintiff's  moHgage,  but  were  covered 
by  a  prior  mortgage  given  by  Coil  to  George  Burke  and 
Frazier  and  bv  them  transferred  to  the  American  Bank 
Trust  Company  of  Sioux  City,  Iowa.  The  allegation  of 
the  petition  above  quoted  was  denied  and  the  proof  with 
respect  to  it  was  somewhat  conflicting.  But  the  evidence 
ni)on  the  other  branch  of  the  case  justified  the  action  of 
the  trial  court  in  directing  a  verdict  for  the  bank.  It  is 
vei'V'  clear  that  the  Phillips  mortgage  was  a  lien  on  the 
«attle  and  that  the  other  mortgage  was  not.  Had  the 
case  been  submitted  to  the  jury,  a  finding  in  favor  of 
the  defendants  could  not  be  permitted  to  stand.  This 
being  so  it  was  not  error  to  direct  a  verdict,  llards  v. 
Platte  Valley  Improvement  Co.,  46  Nebr.,  709.  Georg(* 
Hurke  and  Frazier  having  sold  property  upon  which 
plaintiff  had  a  lien,  it  might,  of  course,  elect  to  ratify 
the  sale  and  sue  them  for  the  proceeils;  and  this  is  pre- 
cisely what  it  has  done.  Jones  i\  Hoar,  5  Pick.  [Miiss.], 
285;  Gordon  v.  Hrtiner,  49  ilo.,  570;  Bliss,  Code  Pleading, 
sec.  13.  In  this  view  of  the  case  it  is  not  necessary  to 
lonsider  the  alleged  errors  in  excluding  evidence  in  rela- 
tion to  admissions  of  Coil  made  at  the  time  the  cattle 

were  sold.    The  judgment  is 

Affirmed. 
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State  of  Nebraska  v.  Bank  of  Oommekce  of  (jrand 
Island,  Modern   Woodmen   of   America  et  ai.., 

APPELLEES,    AND    HeNRY    W.    MEItRIAM    KV    AL.,    AP- 

Sl   iwl  PELLANTS. 

^^  ^  Filed  December  5, 1900.    No.  10,701. 

61  221 

62  66B|  1.  Petition:    DEMUUREn.     A  petition  which,  in  apt  lang-uajre.  charjr«*s 

that  tlie  defendant  is  indebted  to  the  plaintiff  in  a  siiiii  named 
is  not  demurrable  because  it  also  states  that  the  ownership  of 
the  claim  is  disputed  and  in  litigation  between  the  plaiutiit'  and 
another  party. 

1*.  Election  of  Remedies.  Before  a  ciise  can  arise  for  the  application 
of  the  principle  of  election  of  remedies  there  must  be  (1)  two  co- 
existing remedies;  and  (2)  those  remedies  must  be  so  incon- 
sistent that  a  party  can  not  logically  choose  one  without  re- 
nouncing the  other. 

3.  .  If  the  law  gives  but  one  remedy  to  a  party,  he  is  not  pre- 
cluded from  resorting  to  that  because  he  has  atteini)ted  to  avail 
himself  of  another  to  which  he  was  not  entitled. 

4.  Insolvent  Bank:  Creditor:  Filing  Claim  With  Receivkr:  Limita- 

tion. A  court  may,  in  its  discretion,  permit  a  creditor  to  share 
in  the  assets  of  an  insolvent  bank,  although  his  claim  was  not 
filed  with  the  receiver  within  the  time  which  was  by  a  general 
order  limited  for  the  presentation  of  claims. 

5.  liimitation:    Other  Creditor:     Actual  Notice.    The  failure  of  a 

creditor  to  file  a  claim  within  the  time  fixed  by  the  or<ler  of 
the  court  does  not  warrant  another  creditor  who  knows  of  such 
claim  to  act  on  the  assumption  that  it  will  not  be  i>resented. 

6. :  :  Belated  Claim.  A  creditor  who  has  not  been  de- 
prived of  any  legal  right  by  the  allowance  of  a  belated  claim 
against  an  insolvent  bank  can  not  comi)Iain  of  the  order  of  the 
court  allowing  such  claim. 


Appeal  from  the  district  court  for  Hall  count  v.    Tried 
below  before  Thompson,  J.    Affirmed. 

John  L.  WehnfiT  and  Jamra  H.  Mrfnfo.Hh,  for  appellants. 

Consiuntitiv  J.  iimiffh,  Attorney  iicnvruh  for  the  state. 

W.  //.  Thorn pmn  and  .4.  R.  Talf>ot,  contra. 

Sullivan,  J. 

This  case  comes  here  by  appeaJ  from  an  order  of  the 
district  court  of  Hal)  county  recognizing  and  enforcing 
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the  claim  of  appellee,  a  belated  creditor,  to  share  with 
other  creditors  in  the  assets  of  an  insolvent  bank  which 
is  in  the  hands  of  a  receiver  and  being  wound  up  in  ac 
cordance  with  the  pi'ovisions  of  the  state  banking  law. 
Compiled  Statutes,  1899,  ch.  8.  The  Modern  Woodmen 
of  America,  a  fraternal  insurance  organization  incor- 
porated under  the  laws  of  the  state  of  Illinois,  had,  prior 
to  July  19,  1895,  through  its  head  banker,  David  C.  Zink, 
deposited  with  the  Bank  of  Commerce  of  Grand  Island 
the  sum  of  |27,269.33,  no  part  of  which  has  ever  been 
checked  out  or  otherwise  withdrawn.  In  June,  1895, 
Zink's  term  of  oflSce  a»  head  banker  expired  and  his 
oflBcial  authority  was  thereupon  extinguished.  On  Jan- 
uary 20,  1896,  the  Bank  of  Commerce  became  insolvent 
and  suspended  business.  The  insurance  association,  the 
appellee  herein,  did  not  present  its  claim  to  the  receiver 
within  the  time  limited  by  the  order  of  the  court  for  the 
presentation  of  claims,  nor  for  more  than  two  years 
thereafter.  It  knew  that  the  affairs  of  the  bank  were 
being  wound  up,  but  refrained  from  filing  a  claim  be- 
cause its  managing  oflScers  were  of  opinion  that  the 
Union  National  Bank  of  Omaha,  which  it  had  sued,  and 
which  it  is  still  pursuing  in  the  federal  court,  had  become 
liable  to  it  for  the  amount  of  the  deposit  in  the  Grand 

Island .  bank.     The  claim  against  the  Omaha    bank    is 
grounded  on  a  paper  transaction  between  the  cashier  of 

that  bank  and  the  cashier  of  the  Bank  of  Commerce. 

Briefly  stated  the  transaction  was  this:    On  January  6, 

1896,  the  Bank  of  Commerce,  being  in  financial  distress 

and  desiring  to  conceal  from  the  public  the  fact  that  it 

was  indebted  to  the  Modem  Woodmen  of  America  in  a 

large  amount,  obtained  from  the  cashier  of  the  Union 

National  Bank  the  following  certificate: 

"January  6th,  1896. 

"I,  Charles  E.  Ford,  cashier  of  the  Union  National 

Bank  of  Omaha,  Nebraska,  do  hereby  certify  that  at  the 

close  of  business  on  the  31st  day  of  December,  A.  D. 

1895,  the  Modem  Woodmen  of  America  had  on  deposit 


24  NEUIJASKA  REPORTS.  [Vol.  61 


State  V.  Bank  of  Commerce. 


in  this  bank  the  sum  of  $27,269.33,  designated  ^General 
Fund.'  Charles  E.  Ford,  Cdshier.^^ 

This  certificate  was  sent  to  the  appellee  to  enable  it,  in 
accordance  with  its  usual  custom,  to  prepare  and  publish 
an  annual  statement  showing  its  assets  and  liabilities, 
together  with  the  names  of  its  depositaries.  The  certifi- 
cate was  false;  it  was  made  by  Foi-d  for  a  fraudulent 
purpose  and  without  authority  fi-om  his  principal.  The 
fund  in  the  Grand  Island  bank  was  never  transferred  to 
the  Omaha  bank,  and  it  was  not  intended  that  it  should 
be.  Neither  Ford  nor  O.  J.  Smith,  the  cashier  of  the 
Bank  of  Commerce,  intended  that*  the  transaction  should 
have  any  legal  efficacy.  It  was  not  intended  to  create 
any  new  rights?'  or  liabilities,  and  as  between  the  two 
banks  it  is  clear,  of  coui*se,  that  the  effect  of  the  trans- 
action could  not  go  beyond  the  intentions  of  those  who 
pai'ticipated  in  it.  Since  the  fund  in  question  was  never 
in  the  hands  of  the  Omaha  bank,  it  is  certainly  not  liable 
to  the  appelk^  upon  an  implied  i>romise;  and  it  does  not 
appear  that  it  made,  or  that  its  cashier  attempted  to 
make,  any  express  agreement  to  pay  the  money.  Neither 
does  it  appear  that  the  gratuitous  and  unauthorized  act 
of  Ford  in  issuing  the  certificate  above  set  out  would 
preclude  the  bank  from  denying  liability.  In  the  light 
of  the  record  before  us  we  do  not  see  how  the  appellee 
can  succeed  in  the  case  pending  in  the  federal  court. 
Surely  it  can  not  succeed  upon  any  theory  which  implies 
that  the  Bank  of  Commerce  has  been  absolvefl  from  its 
obligation  to  the  insurance  association.  Appellants,  who 
are  creditors  and  stockholders  of  the  insolvent  bank,  ob- 
ject to  the  appellee's  claim,  because  its  allowance  will 
result  in  reducing  the  dividends  which  they  will  receive 
as  creditors  and  increase  their  liability  as  stockholders. 

Their  first  contention  is  that  the  petition  does  not  state 
a  cause  of  action.  The  facts  heretofore  stated  are  clearly 
set  forth,  but  in  explanation  of  the  delay  in  presenting 
the  claim  to  the  receiver  it  is  alleged  "that  it  was  a  dis- 
puted question  by  and  between  the  Union  National  Bank 
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of  Omaha,  Nebraska,  and  the  said  Modem  Woodmen  of 
America,  as  to  who  was  in  fact  the  owner  of  the  said 
indebtedness;  whether  or  not  the  said  indebte<lness  was 
owing  from  the  said  Bank  of  Commerce  to  the  said  Mod- 
em Woodmen  of  America,  or  whether  or  not  the  same 
was  owing  from  the  said  bank  to  the  said  Union  National 
Bank  of  Omaha,  and  that  said  question  has  been  in  a 
state  of  litigation  ever  since,  and  is  now."  That  the 
ownership  of  the  claim  and  the  liability  of  the  Bank  of 
Commerce  to  the  Modern  Woodmen  of  America  were  dis- 
puted questions  does  not  by  any  means  negative  or  break 
the  force  of  the  facts  pleaded.  All  the  facts  stated  in 
the  petition  are  consistent  with  appellee's  right  to  have 
its  claim  adjudged  to  be  a  charge  upon  the  assets  of  the 
insolvent  bank. 

The  next  contention  is  that  appellee  having,  with  full 
knowledge  of  the  essential  facts,  eleited  to  proceed 
against  the  Union  National  Bank,  it  can  not  now  retrace 
its  steps,  but  is  conclusively  bound  by  its  election.  It 
may  be  conceiled  that  if  the  doctrine  of  election  is  here 
applicable,  the  appellee  has  forever  lost  its  remedy 
against  the  Grand  Island  bank  by  choosing  to  pursue  a 
different  one.  But  we  are  of  opinion  that  the  doctrine 
does  not  apply  to  this  case.  "The  defense  of  waiver  by 
election,"  says  Wells,  J.,  in  Connihan  v.  Thompson,  111 
Mass.,  270,  272,  "arises  where  the  remedies  are  incon- 
sistent; as  where  one  action  is  founded  on  an  affirmance, 
and  the  other  upon  the  disaffirmance  of  a  voidable  con- 
tract, or  sale  of  property.  In  such  cases  any  deciSive  act 
of  affirmance  or  disaffirmance,  if  done  with  knowledge  of 
the  facts,  determines  the  legal  rights  of  the  parties,  once 
for  all."  Before  a  case  can  arise  for  the  application  of 
the  principle  of  election  there  must  be  (1)  two  co-exist- 
ing remedies;  and  (2)  those  remedies  must  be  so  incon- 
sistent that  a  party  can  not  logically  choose  one  without 
renouncing  the  other.  Apt  illustration  of  the  rule  is 
found  in  some  of  the  cases  cited  by  counsel  for  appel- 
lants in  which  it  is  held  that  one  who  ha«  sued  on  the 
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theory  that  an  unauthorized  act  done  in  his  name  has 
been  ratified  can  not  aftei'wards  maintain  an  action  on 
the  theory  that  such  act  and  the  assumed  agency  of  the 
person  by  whom  it  was  performed  have  been  repudiated. 
Crook  V.  First  Nat,  Bank  of  Barahoo^  83  Wis.,  31;  Equitable 
Life    Assurance    Sonet y   v.  May,  82  Ga.,  646;  Foxcler  v. 
Bowery  Savings  Bank,   113  N.   Y.,  450.     In  tlie  present 
case  there  never  was  but  one  remedy  of  which  the  ai)- 
pellee  couhl  avail  itself.    Its  oflicers  thought  otherwise; 
and  perhaj)s  they  think  so  still,  but  that  does  not  change 
the  fact,  nor  alter  in  any  way  the  rights  of  these  litigants. 
One  is  not  precluded  from  resorting  to  a  remedy  which 
the  law  gives  him  because  he  has  attempted  to  avail 
himself  of  one  to  which  he  was  not  entitled.     It  is  not 
enough  that  he  supposes  he  has  two  remedies  and  that 
he  acts  upon  that  supposition;  he  must  have  them  in 
fact.     7  Eucy.  PI.  &  Pr.,  364.     In  Bunch  v.  Grave,  111 
Ind.,  351,  352,  it  is  said :   "A  i>arty  who  imagines  he  has 
two  or  more  remedies,  or  who  mis<  onceives  his  rights, 
is  not  to  be  deprived  of  all  remedy,  because  he  first  tries 
a  wrong  one."     In  Snow  v,  AU^y,  156  Mass.,  193,  195,' 
Holmes,  J.,  speaking  of  the  doctrine  of  election,  uses 
this  language:  "Election  exists  when  a  party  has  two  al- 
ternative and  inconsistent  rights,  and  it  is  determined 
by  a  manifestation  of  choice,"  citing  Mctcalf  v.  WiUiavtSj 
144  Mass.,  452.    "But  the  fact,"  he  goes  on  to  say,  "that 
a  party  wrongly  supposes  that  he  has  two  such  rights, 
and  attempts  to  choose  the  one  to  which  he  is  not  en- 
titled, iS  not  enough  to  prevent  his  exercising  the  other, 
if  he  is  entitled  to  that.     There  would  be  no  sense  or 
principle  in  such  a  rule."    In  In  re  Van  Norman  (Bennett 
V,  Lapp),  41  Minn.,  494,  496,  Mitchell,  J.,  delivering  the 
opinion,  said:  "The  rule  is  as  undoubted  as  it  is  familiar 
that,  where  a  party  has  inconsistent  rights  or  remedies, 
he  may  claim  or  resort  to  one  or  the  other,  at  his  elec- 
tion, and  that  when  once  made  his  election  is  irrevoca- 
ble.   But  we  think  it  is  equally  true  that  a  mere  attempt 
to  pursue  a  remedy  or  claim  a  right  to  which  a  party 


Vol.  61]  SEPTEMBER  TERM,  1900.  27 


State  V.  Bank  of  Commerce. 


is  not  entitled,  and  without  obtaining  any  legal  satisfac- 
tion therefrom,  will  not  deprive  him  of  the  benefit  of 
that  which  he  had  originally  a  right  to  resort  to  or 
claim."  In  Agar  v.  Winslow,  123  Cal.,  587,  590,  Commis- 
sioner Gray,  after  saying  that  where  there  exists  an 
election  between  inconsistent  remedies  a  party  is  con- 
fined to  the  remedy  which  he  first  prefers  or  adopts,  con- 
tinues as  follows:  ''Before'  one  can  exercise  an  option 
or  preference  between  two  things,  both  those  things  must 
have  an  actual  existence.  The  defendant,  thei-efore,  can 
not  defend  in  this  action  of  unlawful  detainer  on  the 
theory  that  plaintiff,  in  beginning  the  suit  in  ejectment, 
exercised  his  right  of  election  between  two  renunlies, 
unless  he  makes  it  appear  that  both  these  remedies  were 
open  to  plaintiff."  We  have  quoted  thus  extensively 
from  the  decisions  of  other  courts,  not  because  we  have 
at  any  time  regarded  the  (piestion  under  consideration 
as  a  debatable  one,  but  because  the  learned  counsel  for 
appellants  have  given  it  much  attention  in  their  brief, 
and  are  evidently  pei*suaded  that  it  should  be  resolved 
in  their  favor. 

A  further  argument  for  a  reversal  of  the  order  of  al- 
lowance is  that  the  appellee  is  barred  by  the  doctrine 
of  estoppel  from  asserting  its  claim.  The  following  defi- 
nition of  an  estoppel  in  pais  was  approved  by  this  court 
in  Burke  v.  Utah  Nat.  Bank,  47  Nebr.,  247,  253:  "To  estab- 
lish an  estoppel  in  pais  it  must  be  shown:  first,  that  the 
person  sought  to  be  estopi>ed  has  made  an  admission 
or  done  an  act  with  the  intention  of  influencing  the  con- 
duct of  another,  or  that  he  had  reason  to  believe  would 
influence  his  conduct,  inconsistent  with  the  evidence  he 
proposes  to  give,  or  the  title  he  proposed  to  set  up;  sec- 
ond, that  the  other  party  has  acted  upon  or  has  been 
influenced  by  such  act;  third,  that  the  party  will  be 
prejudiced  by  allowing  the  truth  of  the  admission  to  be 
proved.'^  How  have  appellants  brought  their  case  within 
the  doctrine  thus  stated?  They  knew  that  appellee  had 
a  claim  against  the  Bank  of  Commerce;  they  knew  that 
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such  claim  might  be  yet  presented  to  the  receiver  and 
that  the  court  might,  in  its  discretion,  allow  it  Their 
expectation  with  respect  to  appellee's  future  conduct 
has,  doubtless,  been  disappointed,  but  they  have  not 
been  deceived.  They  should  not  have  permitted  the  con- 
clusion to  impose  itself  upon  them  that  the  right  to  file 
a  claim  had  been  abandoned  because  it  had  not  been 
promptly  asserted.  Besides  it  does  not  appear  that  they 
have  been  prejudiced  in  any  way  by  the  action  taken 
under  the  belief  that  appellee  had  waived  its  chiim. 
They  say  that  they  made  a  second  payment  on  their 
stockholders'  liability,  but  they  do  not  show  that  they 
have  paid  more  than  the  amount  legally  due,  or  that  they 
could  have  successfully  defended  an  action  brought 
against  them  by  the  receiver.  Neither  does  it  appear 
that  appellee  had  the  slightest  reason  to  suppose  that 
appellants'  conduct  as  stockholders  would  be  influenced 
by  its  failure  to  seasonably  claim  its  share  of  the  bank 
assets.    No  estoppel  has  been  proven. 

The  order  appealed  from  is 

Affirmed. 


State  of  Nebraska  v.  Standard  Oil  Company. 

Filed  December  5, 1900.    No.  11,07*. 

1.  Anti-Tnist  Law:  Natube  of  Action  Under.    The  action  provided 

for  in  section  4  of  the  "Anti-trust  law"  (Compiled  Statutes,  1899, 
ch.  Olf/),  to  prohibit  foreig^n  corporations  "from  doing"  busi- 
ness in  this  state,  in  contravention  of  our  laws,  is  a  civil  action 
both  in  substance  and  form. 

2.  :    Quo  Warranto:    Injunction.     A  foreign  corporation,  by 

reason  of  having  done  one  or  more  of  the  criminal  acts  men- 
tioned in  section  2  of  the  "Anti-trust  law"  (Compiled  Statutes, 
1899,  ch.  91a),  may,  by  injunction  or  quo  warranto,  be  excluded 
from  the  state. 

3.  Statutory  Construction.     In  constming  an  act  of  the  legislature 

all  reasonable  doubts  must  be  resolved  in  favor,  of  its  constitu- 
tionality. 

4.  Anti-Trust  Law:    Declaratory  of  Common  Law.    Sections  3  and  4 
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of  the  "Anti-trust  law"  (Compiled  Statutes,  1899,  ch.  9lfi),  pro- 
viding for  ousting*  corporations  by  civil  action  from  the  exer- 
cise  of  powers  and  privileges  which  have  been  abused,  is  declara- 
tory of  the  common  law. 

5.  Foreign  Corporations:  Right:  Comity:  Rea'^ocation.     Foreign  cor- 

porations do  business  here  not  by  right,  but  by  comity,  and  the 
state  may,  at  pleasure,  revoke  the  privilege  which  it  has  grantee 
such  corporations. 

6.  :    Revocation  of  Pritileoe:    Penalty.     The  revocation  ol 

the  privilege  given  a  foreign  corporation  to  do  business  here  is» 
not  the  infliction  of  a  penalty. 

7.  :  Evidence:  Requisition.    A  foreign  corporation  doing  busi 

ness  in  violation  of  the  "Anti-trust  law"  (Compiled  Statutes. 
1899,  ch.  91a),  may  be  required,  under  section  394  of  the  Code  oi* 
Civil  Procedure,  to  furnish  evidence  against  itself  in  an  action 
brought  to  exclude  it  from  the  state. 

Original  proceeding  in  injunction.  Application  for 
an  order  requiring  the  defendant  to  allow  the  attorney 
general  to  inspect  and  copy  its  books  and  records  to  ob- 
tain evidence  to  maintain  the  allegations  of  the  petition 
herein.    Motion  sustaiued. 

Constantine  J.  Smyth,  Attorney  General,  for  the  state: 

This  action  is  civil  and  not  criminal  in  its  nature. 
Mitchell  V.  State,  12  ^'(  br.,  538.  If  the  court  should  reach 
the  conclusion  that  this  is  a  criminal  action,  it  would 
have  the  effect  of  practically  annulling  the  law.  Then  we 
could  not  subpoena  the  defendant  to  come  into  court  to 
produce  evidence  against  himself  or  itself,  as  the  case 
might  be.  He  could  stand  upon  his  constitutional  rights, 
and  effectively  bar  every  avenue  leading  to  the  discovery 
of  the  truth.  In  a  word,  it  would  be  practically  impos- 
sible to  prove  that  the  defendant  was  a  trust,  or  con- 
nected with  one,  within  the  meaning  of  the  anti-trust 
law.  This  is  precisely  what  was  held  in  Boyd  v.  United 
States,  116  U.  S.,  616. 

The  constitution  confers  original  jurisdiction  on  the 
supreme  court  of  all  civil  cases  to  which  the  state  is  a 
party  and  this  jurisdiction  can  not  be  limited  or  extende<l 
by  the  legislature.    If  the  above  proposition  be  true,  then 
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the  supreme  court  has  jurisdiction  of  this  case,  if  it  be  a 
civil  suit,  even  though  it  be  a  spe(*ial  proceeding,  or  even 
though  the  legishiture  attempted  to  confer  original  juris- 
diction on  some  other  tribunal.  In  a  word,  the  legisla- 
ture can  not  take  away  from  the  jurisdiction  of  the 
supreme  court,  or  in  any  way  affect  the  jurisdiction  con- 
ferred upon  it  by  the  constitution.  This,  we  think,  is 
amply  sustained  by  the  reasioning  of  the  following  two 
cases:  Milhr  v.  Wiivclcr,  33  Nebr.,  765;  Stale  v.  Hall,  -47 
Nebr.,  579.  It  is  true  that  in  those  causes  the  question 
was  whether  or  not  the  legishiture  could  enlarge  the 
jurisdiction  of  the  supreme  court.  But  we  apprehend 
that  the  reasoning  by  which  the  court  in  those  cases 
reached  the  conclusion  that  the  legishiture  may  not  in- 
crease the  court's  original  jurisdiction,  sustains  the  con- 
verse proposition,  that  the  legislature  may  not  dcn-rease 
that  jurisdiction  as  conferi*ed  by  the  constitution.  Apart 
from  authority  it  seems  to  us  that  it  must  be  funda- 
mental, that  the  h^gislature  can  not  take  away  that 
which  the  constitution  confers. 

Alfred  D.  Eddy,  John  M.  Thurston^  McCoy  d  Olmsted  and 
Woolworth  d  McHvf/h,  contra: 

The  act  under  whicth  this  proceeding  is  brought  is  a 
penal  statute,  which  makes  a  violation  of  its  provisions 
a  crime  by  specifically  designating  such  violation  as  a 
misdemeanor.  The  test  to  determine  whether  a  statute 
is  penal  is  to  inquire  whether  its  main  puiT>os(*  is  to 
give  compensation  for  an  injury,  or  to  punish  a  wrong- 
doer. Adams  v,  Fitchburfj  R.  Co.,  67  Vt.,  76;  Woolrrrtou 
V.  Taylor,  132  111.,  197. 

This  is  not  a  civil  case  to  which  the  state  's  a  party, 
but  a  criminal  case,  for  the  reason  that  this  -(^(Hling 
is  brought  under  a  statute  to  visit  upon  the  iVndant 
a  punishment  provided  for  criminal  acts.  Moloney  v, 
American  Tobacco  Co,,  72  Fed.  Eep.,  801;  Boyd  v.  United 
States,  116  U.  S.,  610;  Lees  v.  United  States,  150  U.  S.,  476; 
State  V.  Chiea(/o.  B.  <G  Q.  R.  Co.,  37  Fed.  Kep.,  497;  Wis- 
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consin  v.  Pelican  Ins.  Oo.y  127  U.  S.,  265;  Thurston  v.  Clarky 
107  Cal.,  285;  Rapalje  &  Lawrence,  Law  Dictio^^ary,  p. 
21;  Burrell,  Law  Dictionary,  p.  294, 

In  an  action,  civil  in  form,  brought  to  enforce  a  penalty 
or  forfeiture  as  a  punishment  for  an  act  which  is  made 
criminal,  the  constitutional  immunities  under  which  a 
person  can  not  be  compelled  to  testify  against  himself 
and  is  protected  from  unreasonable  service  and  search 
prohibit  the  court  from  ordering  the  defendant  to  submit 
his  books  and  papers  for  inspection.  Thurstmi  v.  Clark. 
supra;  Boyd  v.  United  StateSy  supra.  These  immunities 
extend  to  corporations.  Smyth  v.  Ames,  169  U.  S.,  466, 
522,  and  authorities  therein  cited. 

Even  if  the  case  were  civil,  defendant  could  not  be 
compelled  to  furnish  evidence  which  would  have  a  tend- 
ency to  expose  it  to  a  penal  liability.  United  States  v. 
National  Lead  Co.,  75  Fed.  Rep.,  94;  Currier  v.  Concord 
Railroad  Corporation,  48  N.  H.,  221;  Greenleaf,  Evidence, 
sec.  451. 

Sullivan,  J. 

This  is  an  original  action  instituted  by  the  plaintiff 
)  prevent  the  Standard  Oil  Company,  an  Indiana  cor- 
oration,  from  continuing  to  do  business  in  this  state. 
The  question  now  before  us  for  decision  arises  on  the  at- 
torney general's  application  for  an  order  requiring  the 
defendant  to  permit  him  to  inspect  and  copy  its  books 
and  records  for  the  purpose  of  obtaining  evidence  to  sus- 
tain the  averments  of  the  petition.  Section  394  of  the 
Code  of  Civil  Procedure,  under  which  the  motion  is  made, 
provides:  "Either  party  or  his  attorney  may  demand  of 
the  adverse  party  an  inspection  and  copy,  or  permission 
to  take  a  copy  of  a  book,  paper,  or  document  in  his  pos- 
session or  under  his  control,  containing  evidence  relat- 
ing to  the  merits  of  the  action  or  defense  therein.  Such 
demand  shall  be  in  writing,  specifying  the  book,  paper, 
or  document  with  sufficient  particularity  to  enable  the 
other  party  to  distinguish  it,  and  if  compliance  with  the 
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demand  witliin  four  days  be  refused,  the  court  or  judge, 
on  motion  and  notice  to  the  adverse  party,  may  in  their 
discretion  order  the  adverse  party  to  give  the  other, 
witliin  a  specified  time,  an  inspection  and  copy,  or  per- 
mission to  take  a  copy  of  such  book,  paper,  or  document; 
and  on  failure  to  comply  with  such  order,  the  court  may 
exclude  the  paper  or  document  from  being  given  in  evi- 
dence, or,  if  wanted  as  evidence  by  the  party  applying, 
may  direct  the  jury  to  presume  it  to  be  such,  as  the  party 
by  affidavit  alleges  it  to  be.     This  section  is  not  to  be 
construed  to  prevent  a  party  from  compelling  another 
to  pi-oduce  any  book,  paper,  or  document  when  he  is 
examined  as  a  witness."    The  motion  is  resisted  on  the 
ground  that  the  purpose  of  the  action  is  to  enforce  a 
penalty  or  forfeiture,  and  that  to  grant  the  order  would 
be  to  require  the  defendant  to  furnish  evidence  against 
itself  in  a  criminal  case.     We  are  of  opinion  that  the 
action  is  in  substance,  as  well  as  in  form,  a  civil  contro- 
versy, and  that  the  motion  may  be  granted  without  vio- 
lating that  pix)vision  of  the  constitution  which  declapes: 
"No  person  shall  be  compelled,  in  any  criminal  case,  to 
give  evidence  against  himself."    Constitution,  art.  1,  sec. 
12.    The  petition  charges  that  the  defendant  has  violated 
the  "Anti-trust  law"  (Compiled  Statutes,  1899,  ch.  91a), 
and  asks  that  it  be,  for  that  reason,  enjoined  from  further 
prosecuting  its  business  here.     The  first  section  of  the 
act  in  question  defines  a  trust;  the  second  characterizes 
as  misdemeanors  and  conspiracies  against  trade,  all  acts 
by  any  person  or  persons  carrying  on,  or  creating  or 
attempting  to  create  a  trust,  and  provides  punishment 
for  the  commission  of  such  acts.     The  third  section  de- 
clares that  any  domestic  corporation  which  has  violated 
the  statute  shall  forfeit  its  charter,  and  may  be  ousted 
from  its  franchises  by  quo  warranto.    The  fourth  section, 
so  far  as  material  to  the  present  inquiry,  is  as  follows: 
"Every  foreign  corporation  or  person  not  a  resident  of 
this  state,  violating  any  of  the  provisions  of  this  act,  is 
hereby  denied  the  right  and  prohibited  from  doing  any 
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business  within  this  state;  and  it  shall  be  the  duty  of 
the  attorney-general  and  each  county  attorney  within 
his  county,  to  enforce  this  provision  by  injunction,  or 
other  proper  proceedings,  in  any  county  in  which  such 
foreign  corporation  or  non-resident  person  does  business, 
in  the  name  of  the  state  on  his  relation."  It  will  be 
noticed  that  the  second  section  of  the  law,  in  plain  terms, 
prescribes  penalties  for  the  acts  therein  denounced  as 
criminal ;  and  it  will  be  also  observed  that  the  third  sec- 
tion provides  a  civil  remedy  on  behalf  of  the  state'for  the 
commission  of  these  same  acts.  It  is  true  that  the  for- 
feiture of  the  charter  of  a  domestic  corporation  is  a  con- 
sequence of  violating  the  law,  but  it  is  not  a  penal  con- 
sequence. 

The  proceeding  by  quo  warranto  is  a  civil  remedy;  it 
is  the  means  employed  by  the  state  to  cancel  and  recall  a 
privilege  which  the  corporation  proceeded  against  has 
abused.  State  v.  Nebraska  Distilling  Co.,  29  Nebr.,  700; 
Aincs  V.  Kansas,  111  U.  S.,  449;  State  v.  City  of  Topcka,  31 
Kan.,  452;  2  Beach,  Private  Corporations,  sec.  840.  The 
fourth  section  is  in  substance  like  the  third.  It  provides 
that  a  corporation  domiciled  in  another  state  may,  by 
reason  of  having  done  one  or  more  of  the  criminal  acts 
mentioned  in  the  second  section,  be  excluded  from  the 
state.  The  attorney  general  is  authorized  to  proceed 
against  it  by  injunction  or  quo  warranto.  The  latter 
remedy,  which  is  included  in  the  phrase  "other  proper 
proceedings,"  may,  with  propriety,  be  resorted  to  for  the 
purpose  of  preventing  a  corporation  created  in  one  state 
from  doing  business  in  another  contraiy  to  law.  Code 
of  Civil  Procedure,  title  23;  State  v.  Western  llnioit  Mutual 
Life  In4f,  Co,,  47  Ohio  St.,  167;  2  Beach,  Private  Corpora- 
tions, sec.  841.  In  construing  an  act  of  the  legislature 
all  reasonable  doubts  must  be  resolved  in  favor  of  its 
constitutionality.  If  sections  3  and  4  provide  penalties 
for  crime,  they  violate  the  constitution  and  are  abso- 
lutely void,  for  they  deny  the  right  of  trial  by  jury  (Con- 
stitution, art.  1,  sees.  6,  11;  State  v.  Moores,  56  Nebr.,  1) 
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and  the  right  to  a  trial  on  an  indictment  or  information. 
Gonstitution,  art  1,  sec.  10.  Furthermore,  a  corpora- 
tion can  violate  the  law  only  by  transgressing  section  2. 
That  section  declares  the  penal  consequences  of  the 
transgression,  and  it  would  not  be  competent  for  the  leg- 
islature to  add  another  penalty  and  enforce  each  by  a 
separate  action.  Cionstitution,  art  1,  sec.  12.  The  true 
construcljion  of  sections  3  and  4  is  that  they  are  merely 
declaratory  of  the  common  law,  and  that  they  provide 
for  ou&ting  corporations  by  civil  action  from  the  exercise 
of  powers  and  privileges  which  have  been  abused.  The 
action  is  no  more  criminal  than  is  an  action  for  damages 
resulting  from  the  commission  of  a  crime.  Waters-Pierce 
Oil  Co.  V.  State,  19  Tex.  Civ.  App.,  1,  44  S.  W.  Rep.,  936. 
Section  4,  so  far  as  it  relates  to  citizens  of  other  states, 
is  an  unlawful  discrimination  in  favor  of  the  citizens  of 
this  state,  and  invalid  in  any  view  of  the  case.  There 
is  another  reason  why  the  motion  should  be  sustained. 
Foreign  corporations  do  business  here  not  by  right,  but 
by  comity.  Paul  v.  Virginia,  8  Wall.  [U.  S],  168;  Western 
Union  Telegraph  Go.  v.  Mayer,  28  Ohio  St.,  521.  The  state 
grants  them  a  privilege  which  it  may  revoke  at  pleasure. 
When  they  exercise  their  franchises  in  contravention  of 
our  laws,  the  privilege  is  revoked  and,  that  fact  being 
ascertained,  judgment  may  be  rendered  excluding  them 
from  the  state.  The  revocation  of  the  permission  given 
a  foreign  corporation  to  do  business  here  is  not  the  in- 
fliction of  a  penalty;  it  is  not  the  deprivation  of  a  right 
The  privilege  is  like  any  other  license,  and  the  with- 
drawal or  cancellation  of  it  in  consequence  of  the  com- 
mission of  a  crime  is  not  punishment  in  a  legal  sense. 
Martin  v.  State,  23  Nebr.,  371;  Miles  v.  State^  53  Nebr., 
305;  State  v.  Harris,  50  Minn.,  128. 


The  motion  is  sustained. 


\ 


NoBYAL,  0.  3.J  expressed  no  opinion. 
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Lester  M.  Strong  v.  Staitij  of  Nebraska. 

Filed  December  5,1900.    No.  11.449. 

1.  InBtruction :  Disparaging  Sucjoestioxs:  Province  ok  Jiuy:  Im- 
PEACHixo  Testimony.  An  instruction  preg-nant  with  dis|)ara{j;"inji 
suggestions  not  based  upon  the  evidence  and  invading  the  prov- 
ince of  the  jury  by  undertaking?  to  fix  for  them  the  prol)ative 
value  of  iinj)enching  testimony  is  erroneous. 

8.  :    Hypotiietically  I'pon  Facts.    A  court  should  instruct  hv- 

« 

pothetieally  upon  the  facts  which  the  evidence  tends  to  prove, 
and  permit  the  jury  to  make  tlieir  own  deductions  and  decide 
for  themselves  whether  witnesses  are  credible  and  whether  their 
testimony  is  forceful  or  weak. 

Error  from  the  district  court  for  Biiflfalo  county. 
Tri(Hl  below  before  Sullivan,  J.    RcirrsvcL 

Hamer  ct-  Ifamcr,  R.  A.  Moore  and  H.  M.  i^'uirlaiVy  for 
plaintiff  in  error. 

CoNMlanfhie  J.  Smyth,  Attorney  General  and  Willifi  D. 
Oldlmm,  Deputy,  contra, 

m 

Sullivan,  J. 

The  plaintiff  in  error,  having  been  convicted  of  an 
assault  with  intent  to  connnit  a  rape  upon  ('aroline  Han- 
sen, was,  by  the  district  court  of  Ruflfalo  county,  sen- 
tenced to  ini  prison  111  ent  in  the  iKMiitentiary  for  a  period 
of  seven  years.  It  appears  from  tlie  record  that  on  tlie 
evening  of  November  12,  1899,  betwei^n  eight  and  half 
past  eight  o'clock,  the  prosecutrix  was  violently  as- 
saulted by  a  young  man  who  had,  by  falsehood  and  d(*- 
ceitj  induced  her  to  get  into  his  buggy  and  ride  with  him 
to  the  outskirts  of  the  city  of  Kearney.  On  the  follow- 
ing morning  the  defendant  was  arrested  and  brought  into 
the  presence  of  Miss  Hansen,  but  she  then  f.ailed  to  recog- 
nize him  as  her  assailant.  It  was  on  the  trial  virtually 
conceded  that  a  crime  had  been  committed,  and  the  real 
question  in  controversy  was  whether  the  prisoner  was 
the  criminal.  The  prosecutrix  testified  that  he  was  the 
man  who  assaulted  her,  and  denied  that  she  had  on  a 
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previous  occasion  stated  in  the  presence  of  Anna  and 
Hattie  Wilson  that  she  was  unable  to  identify  him.  The 
Wilsons  being  called  as  impeaching  witnesses  testified 
that  Miss  Hansen  had  made  the  imputed  admission.  At 
the  conclusion  of  the  trial  the  court  was  asked  to  charge 
the  jury  on  behalf  of  the  defendant  that  the  testimony 
of  the  Wilsons  should  be  considered,  tested  and  its  worth 
estimated  under  the  rules  and  by  the  standards  applica- 
ble to  the  testimony  of  other  witnesses.  This  requesi 
was  refused,  but  in  its  stead  the  court  gave  instruction 
number  8,  which  is  as  follows:  ^'The  witnesses  Mrs.  and 
Miss  Wilson  have  testified  to  facts  tending  to  show  that 
the  prosecuting  witness  made  statements  to  them,  or  in 
their  presence,  concerning  the  identity  of  her  alleged 
asasilant  different  fi-om  those  made  in  her  testimony. 
You  should  consider  the  testimony  of  these  witnesses. 
If  the  prosecuting  witness  outside  of  court  has  volun- 
tarily made  statements  concerning  the  identity  of  her 
alleged  assailant  different  from  those  made  in  court, 
then  this  should  have, the  effect  of  weakening  her  testi- 
mony here  with  you  and  should  be  given  the  effect  of 
weakening  her  identification  of  the  defendant  made  lier(» 
in  court  in  your  presence.  The  extent  to  which  such 
statements,  if  any,  made  out  of  court  weakens  her  testi- 
mony here  is  for  you  to  determine.  If  you  believe  from 
the  evidence  that  the  alleged  statements  were  clearly 
and  understandingly  made  by  the  i)rosecuting  witn(M-;s 
to  the  Wilsons,  and  that  they  have  been  accurately  re- 
membered and  correctly  and  fully  related  by  the  said 
witnesses  in  their  testimony,  then  the  testimony  of  the 
Wilsons  should  be  given  great  weight  as  tending  to 
break  down  and  destroy  the  testimony  of  the  prostK'uting 
witnc^ss  as  to  the  identification  of  the  defendant.  But  if 
it  appear  that  the  Wilsons  have  not  correctly  remembered 
ih^  statements  of  the  prosecuting  witness,  or  if  she  at 
t  he  tim(*  did  not  clearly  express  the  thought  in  her  mind, 
or  if  tlu*  ^Vilsons  did  not  correctly  understand  her,  or 
if  they  have  intentionally  misquoted  what  she  said,  or 


Vol.  61]  SEPTEMBER  TERM,  1900.  37 


Strong  V.  State. 


have  been  influenced  to  believe  that  she  made  statements 
which  she  did  not  make,  then  the  force  of  their  testimony 
would  not  be  so  great."     The  giving  of  this  instruction 
was,  in  our  judgment,  prejudicial  error.    The  statement 
which  it  is  claimed  the  prosecutrix  made  to  the  Wilsons 
was  in  relation  to  a  matter  which  was  not  onlv  relevant 
to  the  issue,  but  of  vital  importance;  and  the  defendant 
was  entitled  to  have  the  evidence  of  these  witnesses  go 
to  the  jury  without  comment  calculated  to  depreciate  or 
discredit  it,  and  free  from  any  intimation  that  the  pre- 
siding judge  viewed  it  with  suspicion.     The  instruction 
was  pregnant  with  dispaj*aging  suggestions;  it  was  not 
based  upon  tlie  evidence,  and  it  invaded  the  province  of 
the  jury  by  undertaking  in  a  vague  way  to  fix  for  them 
the  probative  value  of  the, impeaching  testimony.   There 
is  nothing  whatever  in  the  record  to  indicate  that  the 
Wilsons  had  been  induced  to  believe  what  was  not  true, 
and  yet  the  jui-y  were  by  the  instruction  authorized  to 
find  that  their  story  was  an  invention  of  some  one  hostile 
to  the  state  and  that  they  were  unconscious  of  its  real 
chara<:ter.    In  St.  LouiSy  A.  &  T,  H.  R.  Co,  v,  IlugginSy  20 
111.  App.,  639,  the  court  instructed  the  jury  that  if  they 
believed  that  employees  of  the  defendant  company  had 
testified  under  fear  of  losing  their  employment,  that  fact 
might  be  considered  in  weighing  their  evidence.     This 
instruction  was  held  to  be  revei'sibie  eiTor,  there  being 
no  evidence  to  support  the  existence  of  such  fear.    Leuois 
r.  Christie,  99  Ind.,  377;  Zenar  v.  Johnmn,  107  Ind.,  69; 
\yicl'erf<1wm.  v.  Beers,  20  111.  App.,  243,  and  other  cases, 
lay  down  the  rule  that  it  isi^rror  to  caution  the  jury  that 
admissions  are  liable  to  be  misunderstood,   incoiTe<*tly 
remembered  or  inaccurately  report chI.    ^lany  of  our  own 
decisions  hold,  and  the  rule  is  believ(Ml  to  be  universal, 
that  instructions  must  be  based  upon  and  a])])licable  to 
the  evidence.    It  is  also  the  doctrine  of  most  of  the  state 
courts  that  instructions  should   not  be  argumentative, 
nor  interfere  in  any  way  with  the  free<loni  of  the  jury  in 
determining  the  weight  of  the  evidence  or  the  credibility 
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of  the  witnesses.  Walrath  v.  State,  8  Nebr.,  80;  Ileldt  v. 
State,  20  Nebr.,  492;  Long  i\  State,  23  Nebr.,  33;  Johnson 
V,  State,  34  Nebr.,  257;  ArgahrUjht  v.  State,  49  Nebr.,  760; 
Burnet  v.  Gavanagh,  56  Nebr.,  190;  Chase  v.  Buhl  Iron 
Works,  55  Mich.,  139;  In  re  Stickney's  Will  (Fox  v.  Martin). 
104  Wis.,  581,  80  N.  W.  Rep.,  921.  In  the  last  mentioutnl 
case  Jlarshall,  J.,  delivering  the  opinion  of  the  court, 
took  occasion  to  remai'k,  page  587,  that  an  "argumenta- 
tive discussion  of  principles,  full  of  suggestions  as  to 
(evidentiary  facts,  pointing  to  their  probable  existence, 
thongh  there  be  no  evidence  to  support  that  view,  is 
quite  likely  to  result  in  a  miscarriage  of  justice,  espe- 
cially where  the  situation  of  the  parties  is  such  as  to 
stimulate  sympathy  for  the  one  and  prejudice  against 
the  other.  In  such  circumstances  juries  will  easily  reach 
a  conclusion  that  suggested  probabilities  in  favor  of  the 
weaker  party  exist  and  are  of  sufficient  probative  power 
to  wai-rant  a  finding  of  the  existence  of  the  ultimate  fac*t 
in  issue."  These  views  of  the  leaj'ued  judge  meet  our 
approval  and  seem  qnite  applicable  to  this  case.  Tlu* 
proper  course  is  to  instinict  hypothetically  upon  the  fact.s 
which  the  evidence  tends  to  proA-e,  and  to  permit  tin* 
jury  to  make  their  own  deductions  and  decide  for  them- 
selves whether  witnesses  are  credible  and  whether  their 
testimony  is  forcefnl  or  weak.  The  office  of  a  charge 
in  our  procedure  is  to  state  pertinent  principles  of  iaw. 
rather  than  to  point  ont  the  logical  force  or  intirmities 
of  the  proof.  Special  instructions  designed  to  aid  thi* 
jury  in  determining  what  facts  the  evidence  proves  an*, 
like  some  elaborate  definitions  of  a  reasonable  doul)t, 
of  questionable  utility  in  most  cases  and  often  iMJsitively 
mischievous. 

Other  questions  have  been  discussed  by  counsel,  but  as 
none  that  seem  worthy  of  special  notice  are  likely  to 
arise  on  another  trial,  we  do  not  think  it  ne<*essary  to 
pass  upon  them. 

The  judgment  is  reversed  and  the  cause  remanded. 

Revkrskd  and  remanded. 
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Blub  Valley  Lumber  Company  v.  Abner  Oonro  &  Son. 

Filed  Decembeb  5, 1900.    No.  9,271. 

1.  VolvminouB  Eridence:  Findings  of  Tbiai.  Coukt:  Duty  of  Couk- 
BEL.  Where  the  testimony  is  voluminous,  relating  to  many  sub- 
jects, and  it  is  claimed  that  certain  findings  of  the  trial  court 
are  not  supported  by  the  evidence,  it  is  the  duty  of  counsel 
arguing  in  favor  of  the  proposition  to  call  our  attention  to  that 
portion  of  the  testimony  which  in  any  way  relates  to  the  sub- 
ject upon  which  it  is  claimed  the  erroneous  finding  rests.  Where 
a  trial  court  makes  a  finding  of  facts,  it  is  not  unreasonable 
to  hold  that  there  exists'  some  testimony  relating  to  the  sub- 
ject, which  may  be  pointed  out,  even  though  it  is  claimed  the 
evidence  does  not  support  the  conclusions  reached. 

*J.  Flea  of  Estoppel.  Plea  of  estoppel  pleaded  in  the  reply  held  suf- 
ficient to  support  the  introduction  of  evidence  in  that  respect. 

:\.  Facts:  Estoppel.  By  a  written  agreement  Conro  &  Son,  lumber 
dealers,  sold  to  the  Blue  Valley  Lumber  Company  a  large  quan- 
tity of  lumber  in  the  rough,  at  a  stipuulated  price  therein  named. 
As  a  part  of  the  same  contract  a  companion  agreement  was 
entered  into  for  planing-mill  work  to  be  done  by  Conro  &  Son 
at  their  planing-mill,  located  where  the  lumber  was,  as  directed 
by  the  lumber  company,  at  a  certain  price  by  the  thousand  feet 
according  to  the  nature  of  the  work  done,  with  charges  also  for 
sorting  and  handling  the  lumber.  The  lumber,  when  dressed 
in  the  planing-mill  into  suitable  material  of  different  kinds  and 
grades,  under  the  direction  of  the  company  and  as  sold  by  it, 
was  to  LC  shipped  by  Conro  &  Son,  who  were  to  collect  the 
amounts  due  on  account  of  such  shipments  and  credit  the  sums 
so  collected  on  the  original  contracts  of  purchase,  until  the 
whole  amount  due  or  to  become  due  had  been  paid.  After  the 
lumber  company  had  sold  to  the  trade,  and  had  shipped  on  its 
orders  to  whomsoever  were  the  buyers,  about  two-thirds  of  the 
lumber  included  in  the  original  contracts,  it  assigned  its  con- 
tracts to  one  Jaynes,  who  had,  until  a  few  days  prior,  been  its 
general  manager,  and  who  as  manager  had  effectuated  the  pur- 
chase under  the  original  contracts.  In  the  assignment  contract 
it  was  agreed  that  before  it  should  become  valid  and  binding 
the  lumber  company  should  be  released  from  all  obligations 
under  its  original  contracts;  it  was  further  agreed  that,  as  to 
the  lumber  which  had  been  delivered  under  the  original  con- 
tracts, the  lumber  company  would  account  to  Jaynes  at  a  stipu- 
lated price  by  the  thousand  feet,  and  for  the  mill  work  done 
thereon  at  the  same  prices  mentioned  in  the  original  contracts. 
Against  these  charges  the  lumber  company  was  to  be  credited 
with  all  cash,  accounts  and  bins  receivable,  received  and  held 
by  Conro  Sb  Son   (two  accounts  being  excepted),  and  whatever 
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balance  was  found  to  be  due  Conro  &  Son  on  their  original  con- 
tracts the  lumber  company  agreed  to  pay  Jaynes  in  cash  or 
goo  I  paper.  With  a  duplicate  of  the  assignment  contract  Jaynes 
went  to  Conro  &  Son  and  solicited  a  release  of  the  Blue  Valley 
Lumber  Company  from  its  obligations  under  the  original  con- 
tracts, representing  that  the  balance  due  them  for  the  lumber 
delivered  and  the  planing-mill  work  done  would  soon  be  adjusted 
as  provided  for  in  the  assignment  contract.  Conro  &  Son  exe- 
cuted a  release  on  condition  that  the  Blue  Valley  Lumber  Com- 
pany would  faithfully  perform  the  conditions  mentioned  in  the 
assignment  contract^  and  took  a  transfer  of  the  assignment 
contract  as  collateral  security.  The  release  was  delivered  to 
and  accepted  by  the  lumber  comi>any.  The  balance  due  Conro 
&  vSon  not  being  paid,  they  brought  suit  for  the  same  on  the 
assignment  contract  held  by  them  as  collateral  security.  As  a 
defense  the  lumber  company  pleaded  and  sought  to  prove,  aa 
rt  set-otf,  that  Jaynes  was,  at  the  time  the  assignment  contract 
>vas  transferred  to  Conro  &  Son  as  collateral  security,  indebted 
to  the  company  in  the  sum  of  $5,000.  Heldf  Under  the  pleadings 
and  the  evidence,  that  the  lumber  company  was  estopped  from 
claiming  a  set-off  as-  against  Conro  &  Son  for  the  amount  due 
them  under  the  contract;  that  Conro  &  Son  relied  on,  and  had 
a  right  to  rely  on,  the  provisions  in  the  assignment  contract 
for  the  payment  of  the  balance  due  them  bj'  the  lumber  com- 
pany, undiminished  by  any  set-off  by  reason  of  the  indebtedness 
of  Jaynes  to  the  lumber  company  pleaded  in  the  answer. 

4.  Evidence:  Finding.    Evidence  examined,  and  found  to  sustain  the 

findings  and  judgment  of  the  trial  court. 

5.  :  .    Where  the  testijnony  is  conflicting,  this  court  will 

not  disturb  the  findings  based  thereon,  unless  clearly  unsup- 
ported by  sufficient  competent  evidence. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawgett,  J.    Affirmed. 

Brmne  £- Burnett,  for  plaintiff  in  error. 

John  P,  Br  ten,  contra. 

HOLCOMB,  J. 

On  January  9,  1892,  Conro  &  Son,  defendants  in  error, 
wholesale  lumber  dealers  of  Rhinelander,  Wisconsin,  un- 
der a  written  contract,  sold  to  the  Blue  Valley  Lumber 
Company  of  Omaha,  plaintiff  in  error,  about  6,000,000 
feet  of  pine  lumber  in  the  rough,  at  the  agreed  price  of 
$12  per  thousand  feet;  about  900,000  feet  of  an  inferior 
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grade,  and  about  85,000  feet  of  culls  for  $4.50  per  thou- 
sand feet.  A  quantity  of  shingles  and  lath  were  also 
included  in  the  contract  of  sale  at  a  certttin  price  per 
thousand,  as  therein  named.  Contemporaneous  with  the 
sale  contract  of  the  lumber  mentioned  a  companion 
agreement  was  entered  into,  both  agreements  being  pai-t 
of  an  entire  contract,  by  wliich  Conro  &  Son  agreed  to 
dress  in  their  planing  mill,  located  at  the  same  place, 
the  rough  lumber  heretofore  mentioned,  into  suitable 
material  of  different  kinds  and  gi*ades  ordinarily  used 
in  the  trade.  Under  the  planing-mill  contract,  so  much 
per  thousand,  according  to  the  kind  of  lumber,  was  to 
be  paick  for  the  planing  or  dressing,  which  was  to  be 
done  as  directed  by  the  purchaser,  the  Blue  Valley  Lum- 
ber Company.  There  were  also  in  this  agreement  pro- 
visions for  charges  for  sorting  and  handling  the  lumber 
required  in  its  prepai'ation  for  sale  and  shipment  to 
the  trade  generally.  Under  these  contracts  it  seems  to 
have  been  contemplated  that  the  rough  lumber,  when 
dressed  under  the  planing-mill  contract  into  suitable 
material  and  different  grades,  and  as  sold  to  the  trade 
by  the  Blue  Valley  Lumber  Company,  the  purchaser  un- 
der the  contract  mentioned,  and  as  bv  them  directed, 
was  to  be  shipped  by  Conro  &  Son,  who  were  to  collect 
the  amounts  due  on  account  of  such  shipments  and  credit 
the  Blue  Valley  Company  with  the  amounts  so  collected, 
and  in  this  manner  Conro  &  Son  were  to  receive  pay- 
ment of  the  sums  due  them  for  the  sale  of  the  lumber, 
and  the  planing-mill  work  to  be  i>erfonned  thereon.  On 
the  4th  day  of  August  following,  and  after  about  two- 
thirds  of  the  lumber  purchased  had  been  sold  by  the 
Blue  Valley  Lumber  Company,  and  shipped  by  Conro 
&  Sou  at  their  direction  to  whomever  might  be  the  pur- 
chaser, they  assigned  all  their  right  and  interest  in  the 
contract  mentioned  to  one  Fremont  N.  Jaynes,  who  until 
August  1  had  been  the  general  manager  of  the  Blue  Val- 
ley Lumber  Company,  and  who,  as  general  manager,  had 
effectuated  the  contract  of  purchase  first  mentioned.    In 
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the  contract  of  assignment  of  August  4,  which  will  here- 
after be  designated  the  Jaynes  contract,  it  was  substan- 
tially the  agreement  of  the  parties  thereto  that  all  of 
the  rights  of  the  Blue  Valley  Lumber  Company  under  the 
original  contracts  of  purchase  were  sold  and  transferred 
to  Jaynes;  that  the  contract  of  assignment  was  not  to 
be  effectual  or  binding  until  there  had  been  procured  a 
release  fi-om  Conro  &  Son  in  favor  of  the  Blue  Valley 
Lumber  Company  of  all  the  (>blig.ations  assumed  by  it 
under  its  original  contracts  of  purchase.  With  respect 
to  that  part  of  the  contract  wliich  had  been  exe<*uted, 
that  is,  of  the  lumber  originally  contracted  for  which 
liad  been  delivereil  and  sold  to  the  trade  by  th'b  Blue 
Valley  Lumber  Company,  it  was  agreed  the  company 
should  account  to  Javnes  for  all  such  lumber  so  delivered 
and  sold  at  so  much  per  thousand  feet,  ranging  in  price 
from  $35  per  thousand  feet  for  the  grades  called  A  and 
B  select,  down  to  $7.50  per  thousand  feet  for  the  lower 
grades.  Dimension  stuflf,  shingles  and  lath  were  to  be 
accounted  for  at  the  same  prices  named  in  the  original 
contract  of  purchase  with  Conro  &  Son.  For  the  planing- 
uiill  work  it  was  to  settle  with  Jaynes  at  the  same  prices 
mentioned  in  the  planing-mill  contract.  Against  these 
items  charged  to  the  Blue  Valley  Lumber  Company  for 
lumber  delivered  to  it  and  sold  were  to  be  placed  the 
following  credits:  first,  all  moneys  received  by  Conro  & 
Son  from  all  sources  on  account  of  said  contracts;  sec- 
ond, the  amounts  of  all  open  accounts  and  bills  receiv- 
able held  by  Conro  &  Son  for  shipments  of  lumber,  ex- 
cept two  accounts  specifically  mentioned;  and  third,  it 
was  agreed  that  if  the  amount  of  moneys  received  by 
Conro  &  Son,  with  the  amount  of  unpaid  accounts  and 
bills  receivable  held  by  them,  were  not  suflScient  to  pay 
Conro  &  Son  for  the  amount  due  them  for  the  lumber 
already  delivered  and  sold  by  the  Blue  Valley  Lumber 
Company,  and  the  planing-mill  work  done  thereon, 
then  the  Blue  Valley  Lumber  Company,  as  soon  as 
the  amount  of  the  balance  could  be  definitely  ascer- 
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tained,  would  settle  with  Jaynes,  the  assignee,  for  the 
amount  thereof  in  cash  or  good  paper.  With  this  con- 
tract of  assignment  it  appears  that  Jaynes,  on  or 
about  August  15,  went  to  Conro  &  Son,  at  their  place 
of  business,  and  solicited  a  release  in  favor  of  the 
Blue  Valley  Lumber  Company,  as  called  for  by  the  terms 
of  the  contract  of  assignment.  What  was  called  a  con- 
ditional release  was  obtained  on  August  15,  which  was 
given  in  consideration  of  the  assignment  contract  being 
transferred  to  Conro  &  Son  as  collateral  security,  and 
in  which  they  agreed  to  release  the  Blue  Valley  Company 
from  any  and  all  liability  under  said  original  contracts 
"upon  the  said  Blue  Valley  Lumber  Company  faithfully 
performing  and  carrying  out  the  provisions  of  the  said 
contract"  of  assignment.  The  Jaynes  contract  was  as- 
signed to  Conro  &  Son  "as  collateral  security  to  the  per- 
formance of  the  agreement  therein  contained  by  me  to 
be  performed."  After  these  transactions,  Conro  &  Son 
instituted  suit  against  the  Blue  Valley  Lumber  Company 
on  the  Jaynes  contract  for  the  balance  alleged  to  be  due 
them,  which  it  was  claimed  was  the  sum  of  $10,447.27. 
In  the  answer  of  the  Blue  Valley  Lumber  Company  it 
is  pleaded  "that  it  has  at  all  times  and  in  all  respects 
complied  with  said  contract,  so  as  aforesaid  made  on 
said  4th  day  of  August,  1892,  but  this  defendant  alleges 
that  on  said  4th  day  of  August,  1892,  thei-e  was  no  sum 
due  said  F.  N.  Jaynes  on  account  of  and  for  said  con- 
tract, but  to  the  contrary  thereof,  on  said  15th  day  of 
August,  1892,  there  was,  and  ever  since  said  date  has 
been,  due,  owing  and  unpaid  from  said  P.  N.  Jaynes  to 
this  defendant  the  sum  of  five  thousand  dollars  ($5,- 
000.00)  on  account  of  and  for  the  adjustment  of  the  mat- 
ters set  forth  in  and  with  respect  to  which  said  contract 
was  made,  and  for  moneys  loaned  by  this  defendant  to 
said  P.  N.  Jaynes,"  and  judgment  is  prayed  for  in  said 
sum  of  |5,000.  In  reply  it  was  pleaded  that  as  to  the 
amount  of  money  claimed  to  be  due  from  Jaynes  to  de- 
fendant it  does  not  "constitute  a  counter-claim,  set-off  or 
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defense  to  this  action,  and  that  defendant  can  not  in  this 
case,  by  reason  of  the  nature  of  the  contracts  sued  upon 
and  the  conduct  of  defendant  in  obtaining  the  contract 
and  conditional  release  of  August  15,  1892,  mentioned 
in  the  petition,  maintain  any  counter  claims  or  set-off 
in  this  case  not  inherent  or  connected  with  the  so-called 
'Jaynes  contract/  ''  On  the  trial  of  the  case  to  the  court 
witliout  a  jury  it  was  found  that  there  was  due  to  plain- 
tiff from  the  Blue  Valley  Lumber  Company  |(),(U9.«1, 
with  interest,  malving  in  the  aggregate  $8,148.09,  for 
which  judgment  was  rendered.  The  trial  court  also 
found  "that  in  executing  the  said  conditional  release  the 
plaintiff  relied  upon,  and  had  n^ason  and  a  right  to  rely 
upon,  adjustment  and  settlement  being  made  upon  the 
so-called  *Jaynes  contract,-  and*  the  amount  found  due 
thereon  paid  over  to  the  plaintiff,  undiminislu^l  by  any 
counter-claim  or  set-off  existing  at  the  time  between  the 
said  Jaynes  and  the  defendant  company  not  growing  out 
of  the  contract  itself."  As  a  conclusion  of  law  the  court 
held  the  defendant  romi)any  is  estopped  from  setting 
up  or  maintaining,  in  this  action,  any  counter-ilaim  or 
set-off  against  the  plaintiff  unconnected  with  the  so- 
called  Jaynes  contract.  .  From  tlu*  judgment  i*endered, 
the  Blue  Valley  Lumber  Company  prosecutes  error  pro- 
ceeding in  this  court. 

But  two  questions  of  controlling  importance  are  argued 
by  counsel  in  their  briefs  which  will  be  considered. 
As  to  each  of  the  two  questions  it  is  insisted  by  plan  tiff 
in  error  that  the  court  erred  in  its  findings  for  the  want 
of  sufficient  evidence  to  support  the  same.  AVith  relation 
to  this  subject,  counsel  for  plaintiff  in  eiTor  asserts  that 
there  is  no  evidence  to  support  the  conclusions  reached, 
but  does  not  call  our  attention  to  any  portion  of  the  bill 
of  exceptions,  which  is  composed  of  about  700  pages  of 
testimony  and  nearly  a  thousand  exhibits.  Counsel  for 
defendant  in  error  saj^s  that  the  evidence  not  having  been 
pointed  out,  it  can  not  be  expecte<l  that  we  search 
through  such  a  voluminous  record  to  ascertain  whether 
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or  not  the  findings  are  supported  by  the  evidence;  and 
counsel  for  plaintiff  in  error  retorts  by  saying  that  he  is 
unable  to  point  out  that  which  does  not  exist;  and  thus 
we  are  left  to  make  our  own  examination  of  the  record, 
unaided  by  counsel.    We  think  it  counsel's  duty  to  at 
least  call  our  attention  to  that  portion  of  the  testimony 
which  in  any  way  relates  to  the  subject  upon  which  it 
is  claimed  the  erroneous  finding  rests.     It  is  true,  evi- 
dence which  does  not  exist  can  not  be  pointed  out;  yet 
we  think  it  not  unreasonable  to  hold  that  when  the  trial 
court  makes  a  finding  of  fact,  there  exists  some  testi- 
mony relating  to  the  subject  which  counsel  should  be 
able  to  point  out  as  the  evidence  relied  on,  even  though 
it  is  maintained    it    does    not    support  the  conclusion 
reached  by  the  trial  court.    However,  we  have  made  our 
own  examination  of  the  record,  which  we  regard  as  suffi- 
cient, to  direct  us  as  to  a  proper  disposition  of  the  cast\ 
It  is  urged  that  the  finding  of  the  trial  court  as  to 
plaintiff  in  error  being  estopped  from  pleading  a  set-oft' 
held  by  it  against  Jaynes  is  unsupported  by  the  evidence 
and  unwarranted  by  the  pleadings.    The  trial  court  held 
substantially  to  the  view  that,  under  the  peculiar  nature 
of  the  contract  with  'Jaynes,  the  circumstances  surround- 
ing its  execution,  and  the  procurement  of  the  release  in 
favor  of  the  Blue  ValU\v  Lumber  Company  from   all 
obligations  under  its  original  contracts,  it  was  estopped 
to  interpose  any  set-off  in  its  favor  and  against  Jaynes 
iis  against  Conro  &  Son,  until  they  had  been  paid  what 
was  due  them  by  the  terms  of  the  contract  of  assignment. 
AVe  regard  this  holding  of  the  trial  court  as  entirely  cor- 
rect and  supported  by  the  pleadings  and  the  evidence. 

It  is  pleaded  in  the  reply  that,  by  reason  of  the  nature 
of  the  contract  and  the  conduct  of  the  defendant  in  ob- 
taining it  and  the  conditional  release,  it  can  not  main- 
tain a  set-off  not  inherent  in  or  connected  with  the 
Jaynes  contract.  While  conclusions  rather  than  facts 
are  pleaded,  a  liberal  construction  for  the  purpose  of 
promoting  justice  will,  we  think,  render  the  plea  sufli- 
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cient  to  support  the  introduction  of  evidence  in  that  re- 
spect.   As  to  the  evidence  on  the  plea  of  waiver  or  es- 
toppel, it  is  entirely  clear  from  the  contract  itself,  the 
agreement  of  the  parties,  and  the  manner  in,  and  the 
purpose  for,  which  the  release  was  obtained,  and  the 
acceptance  thereof  by  the  Blue  Valley  Lumber  Company, 
that  it  should  not  be  permitted  to  interpose  the  defense 
sought.    One  of  the  principal  objects  to  be  obtained  by 
the  contract  of  assignment  was  the  release  of  the  Blue 
Valley  Lumber  Company  from  its  obligations  under  the 
original  contracts.    By  the  terms  of  the  Jaynes  contract 
the  Blue  Valley  Lumber  Company  agreed  to  settle  with 
Jaynes  in  cash  or  good  paper  for  whatever  balance  might 
be  found  to  be  due  Conro  &  Son.    The  object  of  this  part 
of  the  agreement  could  be  none  other  than  that  of  ef- 
fecting a  settlement  with  and  payment  to  Conro  &  Son 
for  that  part  of  the  original  contracts  which  had-  been 
executed,  obtaining  a  release  of  the  Blue  Valley  Lumber 
Company  as  to  all  other  obligations  then  existing  under 
such  contracts,  and  having  Jaynes  substituted  as  to  all 
liability  in  respect  of  the  performance  and  fulfillment  of 
its  conditions  and  obligations  in  the  future.     The  evi- 
dence discloses  that  immediately  u'pon  the  execution  of 
the  Jaynes  contract  in  duplicate  he  proceeded  to  Khine- 
lander,  Wisconsin,  for  the  purpose  of  obtaining  a  release 
in  favor  of  the  Blue  Valley  Lumber  Company  of  its  obli- 
gations   under   the    original    contracts,  and  was  there 
joined  by  an  attorney  representing  the  company,  who. 
as  soon  as  the  release  was  procured,  accepted  the  same 
and  returned  with  it  to  Omaha.     The  release  was  ob- 
tained   upon    the   representation  that  the  Blue  Valley 
Lumber  Company  would,  without  delay,  settle  for  the 
balance  due  Conro  &  Son  according  to  the  terms  of  the 
Jaynes  contract,  and  was  executed  upon  the  expressed 
provision  that  the  Blue  Valley  Lumber  Company  would 
faithfully  comply  with  the  obligation  it  had  assumed  in 
the  Jaynes  contract.    The  Blue  Valley  Lumber  Company 
accepted  the  release  with  knowledge  of  these  provisions, 
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which  are  stated  in  the  instrument,  and  it  can  not  now, 
we  think,  be  heard  to  say  that  because  Jaynes  was  in- 
debted to  it  at  the  time  of  the  execution  of  the  contract, 
it  will  not  perform  that  which  it  had  agreed  to  do.  Conro 
&  Bon  relied  upon  the  provision  in  the  Jaynes  contract 
as  to  a  settlement  of  the  balance  found  due  them  under 
the  original  contracts,  and,  as  rightly  found  by  the  trial 
court,  had  a  right  to  rely  thereon.  The  Blue  Valley 
Lumber  Company  has  had  the  benefit  of  the  release  thus 
obtained,  and  ought  not  to  be  permitted  to  accept  the 
benefits  of  one  part  of  the  contract  and  escape  the  bur- 
dens of  another,  as  against  those  who,  by  it's  own  acts 
and  the  terms  of  its  own  contract,  have  been  led  to  exe- 
cute such  release,  relying  upon  a  fulfillment  of  the  eon- 
.  tract  as  a  consideration  for  the  execution  of  the  release. 
Such  a  result  would  be  wholly  inequitable,  and  to  us 
seems  repugnant  to  the  idea  of  good  faith  and  fair  deal- 
ing between  individuals  under  the  obligations  of  con- 
tracts. That  an  assignee  of  a  non-negotiable  chose  in 
action  takes  it  subject  to  setoff,  counter-claim  or  other 
valid  defense  between  the  original  parties,  is  a  rule  of 
general  application  and  is  not  to  be  controverted.  This 
prijiciple  has  been  embodied  in  the  statutes.  There  are, 
however,  exceptions  to  the  general  application  of  the 
rule,  and  we  think  the  present  case  falls  within  the  ex- 
ception rather  than  the  rule.  In  this  case  the  only  rea- 
sonable conclusion  to  be  deduced  is  that  the  transactions 
connected  with  the  assignment  contract,  the  agreement 
to  settle  in  cash  or  good  paper  for  the  balance  when 
ascertained,  its  transfer  to  Conro  &  Son  as  collateral 
security,  and  the  manner  of  procurement  from  them  of 
a  release  of  the  Blue  Valley  Lumber  Company  from  its 
obligations  under  the  prior  contract,  were  all  calculated 
to  lead  Conro  &  Son  to  believe  that  the  balance  due  them, 
when  ascertained,  would  be  provided  for  by  the  lumber 
company,  so  that  the  account  to  the  date  of  the  assign- 
ment contract  would  be  fully,  finally  and  completely  set- 
tled, leaving  the  further  execution  of  the  remainder  of 
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the  ()rij»inal  coutracts  a  matter  between  Jayiies,  as  as- 
signee thereof,  and  Conro  &  Son.  Conro  &  Son  relied  on 
these  provisions  and -executed  the  release  by  reason 
tliereof.  The  assignment  contract  contemplated  two 
principal  objects,  one,  the  substitution  of  Jaynes  for  the 
Blue  Valley  Lumber  Company  under  the  original  con- 
tracts; and  the  other,  the  release  of  the  Blue  Valley 
Tjumber  Company  from  its  obligations  thereunder.  To 
accomplish  the  latter,  the  balance  due  Couro  &  Son  for 
the  part  of  the  contract  performed  was  to  be  ascertained 
and  provided  for  as  mentioned.  A  duplicate  of  the  as- 
signment contract  was  given  Jaynes  and  used,  as  the 
company  must  have  known  and  intended  it  should  be 
used,  in  securing  Conro  &  Son's  consent  to  the  substitu- 
tion and  the  release  of  the  Blue  Valley  Lumber  Com-* 
pany  from  its  obligations  under  the  original  contracts. 
It  was  so  used;  and  that  Conro  &  Son  relied  on  its  pro- 
visions for  the  payment  of  the  balance  due  them  under 
the  original  contracts  to  the  extent  that  they  had  been 
carried  out  is  made  clear  by  the  wording  of  the  release. 
The  release  was  accepted  with  knowledge  of  the  reliance 
by  Conro  &  Son  in  the  Blue  Valley  Lumber  Company 
making  good  the  balance  due  as  provided  for.  The  whole 
transaction  had  the  efFe(tt  of  leading  Conro  &  Son  to 
believe  the  balanc^  found  due  would  be  paid  as  provided, 
irrespective  of  any  set-off  or  other  demand  at  the  time 
existing  a^gainst  Jaynes  and  in  the  company's  favor.  It 
would  be  manifestly  unjust  to  afterwards  permit  the 
Blue  Valley  Lumber  Company  to  interpose  as  a  defense 
a  set-off  held  by  it  against  Jaynes  at  the  time  the  assign- 
ment contract  was  executed.  The  rule  of  estoppel  is 
applicable  and  will  not,  in  our  judgment,  permit  it  to 
be  done.  The  views  herein  expressed  are  abundantly 
supported  by  authorities,  of  w^hich  the  following  may  be 
cited:  King  v.  Foivler,  16  ;>rass.,  397;  Bank  v.  Jerome^  18 
Conn,,  443;  Kemp  v,  WPUermn,  7  H.  &  J.  [Md.],  320; 
Ball  V,  Purnell,  2  Md.  Ch.,  137;  Jaques  v.  Esler,  4  N.  J. 
Eq.,  461;  Henry  v.  Brown,  19  Johns.  [N.  Y.],  49;  UAmo- 
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reux  V.  Tischer,  2  N.  Y.,  278;  Clarke  v.  Roberts,  25  Hun 
[N.  Y.],  86;  Troic  v,  Braley,  56  Vt,  560. 

It  is  also  urged  that  the  trial  court's  findings  of  fact 
as  to  certain  items  of  charges  are  unsupported  by  the 
evidence.  We  think  the  evidence  supports  the  findings. 
There  was  a  large  mass  of  evidence,  and,  as  mentioned, 
nearly  a  thousand  exhibits.  In  the  conclusions  reached 
the  court  reduced  the  amount  from  |10,477.27,  claimed 
by  plaintiff,  to  |6,649.61,  for  which  with  interest  judg- 
ment was  rendered.  In  the  reduction  made  are  included, 
no  doubt,  all  the  items  to  the  allowance  of  which  valid 
objection  could  be  urged.  The  testimony  was  in  many 
respects  confiicting,  and  this  court  will  not  disturb  the 
findings  based  thereon  unless  clearly  unsupported  by 
sufficient  competent  evidence. 

The  judgment  should  be,  and  accordingly  is, 

Affirmed. 


Missouri  Pacific  Railway  CtoMPANY  v.  Absalom 

Tipton. 

Filed  December  5, 1900.    No.  9,288. 

1.  Assignment  of  Error.    An  assignment  of  error  as  follows,  "Errors 

of  law  occurring  at  the  trial  and  duly  excepted  to  by  the  said 
defendant  ai  the  time,"  is  too  general  to  call  attention  to  any 
particular  instruction  given  or  refused  and  excepted  to,  and 
is  insuflficient  to  present  to  the  trial  court  the  question  of  the 
correctness  of  its  rulings  on  the  graving  or  refusal  of  such 
instructions.    Phcmix  Ins,  Go,  v.  King,  52  Nebr.,  562. 

2.  Isstmctlon:  Giving:  Refusal:  Error:  Attention  of  Trial  Court. 

The  giving  or  refusal  of  instructions  can  not  be  considered  in 
review  of  the  case  by  proceeding  in  error,  unless  the  objections 
thereto  were  first  presented  to  the  trial  court  and  its  attention 
challenged  to  the  instructions  excepted  to. 

3.  Negligence:  Injury  to  Fruit  Trees:  Measure  op  Damages,  in  an 

action  for  negligence  for  injury  to  a  number  of  growing  fruit 
trees  by  fire,  a  recovery  may  be  had  by  ascertaining  as  the 
amount  of  damages  the  difl'erence  in  value  of  the  fruit  trees  as 
standing,  immediately  before  and  after  the  injury  complained  of . 
Fremont,  E,  d  M,  Y.  R.  Co.  v.  Grum,  30  ^ebr.,  70. 
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Ebbor  from  the  district  court  for  Otoe  county.  Tried 
below  before  Ramsey,  J.    Affirmed. 

Bailey  P.  WaggeneVy  G.  W.  Seymour  and  Janics  W.  Orr, 
for  plaintiff  in  error: 

The  true  rule  of  damages  in  a  case  of  this  kind  is  that, 
when  the  property  destroyed  or  injured  is  so  closely  con- 
nected with  the  real  estate  on  which  it  stands  or  to 
which  it  is  attached  that  it  has  no  value  separate  and 
independent  of  the  real  estate,  the  measure  of  damages 
is  the  difference  in  value  between  the  real  estate  before 
the  injury  and  after  it  Rawe  v.  Chicago  &  N.  W.  R.  Co., 
102  la.,  286;  Louisville,  E.  d  St  L.  G.  Co.  v.  Spencer,  149 
111.,  97;  Dtvight  v.  Elmira,  C.  &  N.  R.  Co.,  132  N.  Y., 
199;  Ward  v.  Chicago,  M.  &  St.  P.  R.  Co.,  63  N.  W.  Rep. 
[Minn.],  1104;  Missovri  P.  R.  Co.  v.  Haynes,  42  Pac.  Kep. 
[Kan.],  259;  St.  Louis  &  S.  R.  Co.  v.  Hoover,  43  Pac.  Rep. 
[Kan.],  854;  Baltimore  &  0.  R.  Co.  v.  Countryman,  44  N. 
W.  Rep.  [Ind.],  265;  Sherman  v.  Hannibal  &  St.  J.  R.  Co.. 
54  Mo.  App.,  223;  Carner  v.  Chicago,  St.  P.,  M.  d  0.  R.  Co., 
43  Minn.,  375. 

Fremont,  E.  d  M.  Y.  R.  Co.  v.  Crum,  30  Nebr.,  70,  and 
Kansas  City  d  0.  R.  Co.  v.  Rogers,  48  Nebr.,  653,  are  not 
in  point,  for  this  reason :  The  rule  of  damages  regarding 
the  destruction  of  fruit  trees  is  very  different  from  the 
rule  where  forest  or  timber  trees  are  destroyed.  The 
value  of  a  fruit  or  shade  tree  consists  in  its  connection 
with  the  soil.  The  value  of  a  timber  tree  begins  upon 
its  severance  from  the  soil.  A  recovery  may  be  had  for 
the  value  of  the  thing  destroyed,  where  it  has  a  value 
which  may  be  accurately  measured  without  reference  to 
the  soil  in  which  it  stands.  But  fruit  trees  do  not  have 
such  a  value. 

John  C.  Watson,  also  for  plaintiff  in  error. 

Sloan  d  Moran,  contra: 

As  to  measure  of  damages,  see  Bailey  v.  Chicago,  M.  d 
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St.  p.  R.  Co.,  54  N.  W.  Kep.  [S.  Dak.],  596,  particularly 
the  opinion  of  Bennett,  P.  J. 

HOLCOMB,  J. 

The  plaintiff,  defendant  in  error,  recovered  a  judg- 
ment in  the  trial  court  for  the  sum  of  |1,064.85,  as  and 
for  damages  on  account  of  the  destruction  of  a  large 
number  of  bearing  cherry  trees  by  fire  alleged  to  have 
been  wrongfully  and  negligently  caused  by  the  defend- 
ant— plaintiff  in  error — in  the  operation  of  its  locomo- 
tives attached  to  its  railway  trains. 

It  is  urged  by  counsel  for  defendant  that  the  judg- 
ment should  be  reversed  because  of  alleged  erroneous 
instTuctions  given  and  refused,  and  also  for  the  reason 
the  evidence  is  insufficient  to  support  a  recovery.  We 
are  precluded  from  reviewing  the  instructions  excepttnl 
to,  wliich  are  argued  in  this  coui-t  for  the  first  time,  for 
the  reason  that  the  same  were  not  pointed  out  or  called 
to  the  attention  of  the  trial  court  in  the  motion  for  a  new 
trial,  ("ounsel  argue  that  having  assigned  as  one  of 
their  grounds  for  a  new  trial  "errors  of  law  occurring 
at  -the  trial  and  duly  excepted  to  by  the  said  defendant 
at  the  time,'^  the  same  is  sufficient  to  raise  the  question 
as  to  the  correctness  of  the  ruling  of  the  court  on  in- 
structions given  and  refused.  We  think  the  rule  is  otlier- 
wise  firmly  established  by  the  prior  utterances  of  this 
court  on  the  subject.  The  assignment  is  too  general  to 
call  the  attention  of  the  trial  court  to  any  particular 
instruction.  If  it  can  be  said  to  apply  to  all,  it  is  to  all 
instructions  to  wiiich  exceptions  were  taken  at  the  trial, 
and  is  equivalent  to  assigning  as  error  the  giving  of  in- 
structions en  masse.  Such  assignment,  to  be  sustained, 
must  be  sound  as  to  all  instructions  to  which  exceptions 
are  taken.  In  the  case  at  bar,  there  is  no  claim  of  error 
as  to  several  instructions  excepted  to,  the  error,  if  any, 
being  waived,  their  giving  is  presumably  correct;  and, 
applying  the  rule  as  to  assigning  error  to  instructions 
en  masse,  the  objections  can  not  be  sustained.    This  as- 
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signment,  however,  has  not  only  been  held  in  this  court 
as  insufficient  to  present  to  the  trial  court  the  question 
of  the  correctness  of  its  rulings  on  the  giving  or  refusal 
of  instructions  (P1i(rnix  Tns.  Co,  v.  King,  52  Nebr.,  562), but 
it  has  also  been  fre<iuently  held  that  the  giving  or  refusal 
of  instructions  can  not  be  considerc^l  on  an  appeal  of  the 
case,  unless  the  objei'tions  thereto  were  first  presented 
to  the  trial  court  and  its  attention  challenged  to  the 
instructions  excepted  to.  This  has  not  been  done  in  the 
present  case,  and  the  iniling  on  instructions  given  and 
refused  can  not,  therefore,  be  reviewed  in  this  proceed- 
ing. Barr  v.  City  of  Omalia,  42  Nebr.,  341;  IVier  v.  Bur- 
lington  &  M.  Zf.  7?.  Co,,  19  Nebr.,  212,  213;  Becker  v. 
Simoiids,  33  Nebr.,  680;  Barton  v,  McKay,  36  Nebr.,  632; 
Hanover  Fire  Ins,  Co,  v,  tirhellak,  35  Nebr.,  701;  Hedrick  v. 
Strauss,  42  Nebr.,  485. 

In  the  case  at  bar,  the  same  principle  is  involved  with 
reference  to  the  introduction  of  evidence,  and  its  suffi- 
ciency to  support  the  verdict,  as  in  the  ruling  on  the 
instructions  of  which  complaint  is  made,  and  a  proper 
conclusion  as  to  the  one  necessarily  disposes  of  the  other 
on  its  merits. 

On  the  trial  of  the  case  the  plaintiff  was  permitted  to 
prove  tlie  difference  in  the  value  of  the  trees,  for  the 
injury  and  destruction  of  which  the  action  was  instituted, 
immediately  before  and  after  the  fire,  as  the  measure  of 
damages  sustained.  It  is  insisted  by  counsel  for  defend- 
ant that  tlie  true  rule  by  which  the  damages  are  to  be 
measured  is  the  difference  in  the  value  of  the  real  estate 
upon  which  the  trees  were  growing  immediately  before 
and  after  the  injury  comi)lained  of;  and  a  number  of  au- 
thorities in  support  of  the  i)r<>i)osition  are  cited.  It  is 
true  that  in  many  jurisdictions  the  rule  contended  for  by 
counsel  has  been  adoi)ted;  but  we  think  this  ronvi  is 
committed  to  the  doctrine  that  a  recovery  may  be  had 
under  evidcMue  showing  the  value  of  fruit  trees,  shade 
or  ornamental  trees,  or  young  growing  timber,  as  they 
stood  as  live,  growing  trees  before  the  injury  complained 
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of,  and  their  value,  if  anv,  immediatelv  thereafter.  We 
find  no  substantial  objection  to  this  aiode  of  ascertain- 
ment of  damages,  and  regard  the  extent  of  the  injury 
sustained  susceptible  of  proof  by  this  method  with  as 
reasonable  degree  of  certainty  and  accuracy  as  the  one 
contended  for.  Says  Bennett,  P.  J.,  in  a  specially  con- 
curring opinion  in  Bailey  v,  Chicago,  M.  &  St.  P.  R.  Co.,  54 
N.  W.  Kep.  [S.  Dak.],  596.  599-  '^So  I  say,  when  ther«^  is 
no  wrongful  purpose  or  wrongful  negligence  in  the  de- 
fendant, compensation  for  the  real  injury  alone  is  the 
purpose  of  all  remedies.  Such  a  standard  of  damages  is 
reasonable,  and  does  justice  to  both  parties.  The  inquiry 
should  be,  how  much  was  the  praintjff  injured  by  th** 
destruction  of  the  trees?  In  an  action  like  the  one  at  bar 
the  true  measure  of  damages,  in  my  opinion,  is  the 
amount  of  injury  which  the  plaintiff  has  actually  suf- 
fered." Tbe  action  was  based  upon  the  theory  of  dam- 
ages to  the  growing  trees,  rather  than  as  an  injury  to  the 
freehold,  and,  in  such  case,  the  proper  mode  of  estimat- 
ing the  loss  sustained  as  heretofore  approved  by  tliis 
court  has  been  followed. 

It  is  argued  that  a  dilTerent  rule  should  be  applied  t<» 
the  loss  of  fruit  trees  than  that  of  growing  timber,  and 
that  for  that  reason  the  prior  utterances  of  this  court 
with  regard  to  injury  to  growing  timber  do  not  neces- 
sarily determine  the  questions  involved  in  the  present 
controversy.  We  think  the  same  rule  as  to  measurement 
of  damages  should  govern  in  both  ca^es.  In  this  we  are 
supported  by  the  authorities  cited  by  d(»fendant.  Dioight 
V.  Elmira,  C.  d  N.  K  Co..  30  N.  E.  Eep.  [N.  Y.],  398.  Be- 
ing committed  to  the  rule  that  a  recovery  may  be  had  by 
ascertaining,  as  the  amount  of  damages,  the  difference* 
in  value  of  the  fruit  trees  as  standing  immediately  before* 
and  after  the  injury  complained  of,  we  observe  no  suffi- 
cient reason  for  departure  therefn»m.  and  upon  such  au- 
thority hold  the  evidence  objecteel  to  as  competent  and 
admissible  for  the  |)iir[M)ses  for  which  it  was  intcMuled. 
and  snWcjent  to  support  the  verdict  and  judgment  ren- 
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dered.    Fremont,  E,  d  M.  V.  R.  Co.  v.  Crum,  30  Nebr.,  70; 

Kansas  0.  &  0.  R.  Co,  v.  Rogers,  48  Nebr.,  653.    In  support 

of  tbe  same  rule  we  also  cite:  Bailey  v.  Chicago,  M.  &  St. 

I\  li,  Co.,  supra;  Montgomery  v.  Locke,  13  Pac.  Rep.  [CaJ.], 

401 ;  Wallace  v.  Goodall,  18  N.  11.,  439. 

The  judgment  of  the  district  court  is 

Affirm  i:d. 


Philabelphia  Mortgage  4&  Trust  Company,  APPEiiLEE, 
V.  Buckstaff  Brothers  Manufacturing  Company 

ET  AL.,  APPELLANT^. 

Filed  DEC3«aiiuKR  5, 1900.    No.  9,318. 

Order  of  Sale:  Confikmation:  Limitation.  A  failure  to  return  an 
order  of  sale  in  the  execution  of  a  decree  in  foreclosure  pro- 
ceedings ivithin  sixty  clays,  is  no  sufficient  reason  for  withhold- 
ing- confirmation  of    a  sale  made  thereunder. 

Appeal  from  the  district  court  for  Lancaster  countv. 
Heard  below  before  Holmes,  J.    Affirmed. 

A.  B.  Coffroth,  for  appellants. 

S,  L.  Geisthardt,  contra. 

HOLCOMB,  J. 

On  a  motion  to  confirm  a  sale  of  real  estate  made  by 
the  sheriff  in  pursuance  of  a  decree  entered  in  foreclos- 
ure proceedings,  objections  were  interposed  on  the 
ground  that  the  order  of  sale  was  not  returned  within 
sixty  days.  A  failure  to  return  an  order  of  sale  in  the 
execution  of  a  decree  in  foreclosure  proceedings  within 
sixty  days  is  no  sufficient  reason  for  withholding  con- 
firmation of  a  sale  made  thereunder.  Amoskvag  h^aring.s 
Bank  v.  Rohbins,  53  Nebr.,  776;  Philadelphia  Mortgage  cfc 
Trust  Co.  V.  Huichins,  61  Nebr.,  2,  decided  at  the  pres- 
ent sitting. 

The  judgment  is 

Affirmed. 
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Katharine  M.  Antes  v.  State  Insurance  Company  of 

Des  Moines,  Iowa,  bt  ai.. 

Filed  Decembbb  5, 1900.    No.  9,324. 

1.  Preinium  Note:   Defense.     The  failure  of  an  insured  to  pay  at 

maturity  a  note  given  for  a  premium  due  on  a  policy  of  insur- 
ance is  a  comi)1ete  defense,  as  to  liability  for  loss  of  property 
insured  during*  default,  where  it  is  provided  that  the  policy, 
because  of  non-payment  of  such  note,  shall  lapse  and  be  of  no 
force  and  effect,  unless  the  conditions  are  waived  by  the  insurer. 

2.  Policy  of  Insurance:  Moktoaos  Clause.    Under  a  mortgage  clause 

attached  to  a  policy  of  insurance  as  follows,  **Lo8s,  if  any,  pay- 
able to  Katharine  M,  Antes  of  Canandaigua,  N.  Y.,  as  her  inter- 
est may  appear,  she  being  the  mortgagee,"  held,  that  the  mort- 
gagee stood  in  no  more  favorable  light  than  as  assignee  of  the 
policy  to  the  extent  of  her  interest  in  the  insured  property,  by 
virtue  of  her  mortgage,  and  th^t  the  contract  of  insurance  is 
with  the  mortgagor,  its  validity  depending  upon  performance 
or  waiver  of  the  conditions  which  it  contains. 

3.  Domestic  Contract:   Construction.    A  contract  is  to  be  construed 

by  the  laws  of  the  state  in  which  it  is  made.  The  contract 
under  consideration  h^ld  to  have  been  made  and  entered  into  in 
this  state;  and  its  validity  is  to  be  determined  by  our  laws. 

EitKOit  from  the  district  court  for  Antelope  county. 
Tried  below  before  Robinson,  J.    Affirmed. 

N.  D.  Jackson,  for  plaintiff  in  error. 

G.  J.  Oarlow  and  Charles  H.  Kelsey,  contra. 

HOLCOMB,  J. 

Suit  was  instituted  by  plaintiff  as  mortgagee  to  re- 
cover for  a  total  loss  by  fire  under  a  policy  of  insurance 
issued  by  the  defendant  The  mortgage  clause  is  as  fol- 
lows: "Loss,  if  any,  payable  to  Katharine  M.  Antes  of 
Canandaigua,  N.  Y.,  as  her  interest  may  appear,  she  be- 
ing the  mortgagee,"  and  was  indorsed  on  the  policy  at 
the  time  of  its  execution  and  delivery.  The  answer 
pleaded  "that  the  contract  of  insurance  sued  on  in  this 
cmw  cpntftins  a  stipulatioo  that  'wo  w^urance,  whether 
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original  or  continued,  shall  be  considered  as  binding  until 
the  actual  payment  of  the  premium;  nor  shall  this  com- 
pany be  liable  for  any  loss  under  this  policy  occurring 
at  a  time  when  any  note  or  part  thereof,  given  for  a  part 
or  whole  of  this  premium,  shall  be  due  and  unpaid/  "  and 
that  a  note  had  been  given  for  a  part  of  the  premium, 
which  was  long  past  due  and  wholly  unpaid,  and  that 
the  entire  premium  was  eanied  in  full  at  the  time  of  the 
alleged  loss,  and  by  reason  of  the  non-payment  of  the 
premium  the  policy  was  not  in  force,  and  no  cause  of 
action  exists  in  favor  of  the  plaintiff.  A  reply  was  filed, 
to  which  a  demurrer  was  interposed  and  sustained.  It 
is  the  ruling  on  the  demurrer  of  which  complaint  is 
made.  The  questions  involved  in  the  ruling  sustaining 
the  demurrer  will  appear  in  the  further  discussion  of 
the  case. 

The  failure  of  an  insured  to  pay  at  maturity  a  note 
given  for  the  premium  due  on  a  policy  of  insurance  has 
been  held  to  be  a  complete  defense  as  to  liability  for  loss 
of  the  property  insured  during  the  default,  where  it 
is  provided  that  the  policy,  because  of  non-payment  of 
such  note,  shall  lapse  and  be  of  no  force  and  effect,  un- 
less the  conditions  are  waived  by  the  insurer.  Home  Firv 
In.H,  Co.  V.  Garbacz,  48  Nebr.,  827;  Phenix  Ins.  Co.  v.  Bach- 
elder,  32  Nebr.,  490.  It  is,  however,  claimed  and  pleaded 
in  the  reply  that  the  mortgagee  had  no  notice  of  the 
non-payment  of  the  premium  note,  and  that,  as  to  her, 
she  is  in  a  different  position  than  would  be  the  insured 
mortgagor,  were  he  alone  interested  in  a  recovery.  We 
regard  the  mortgagee  as  standing  in  no  more  favorable 
light  than  as  assignee  of  the  policy  of  insurance  to  the 
extent  of  her  interest  in  the  property  insured  by  virtue 
of  her  mortgage  thereon,  and  her  rights  with  respect  to 
the  litigation  are  to  be  gauged  by,  and  rest  upon,  the 
contract  of  insurance  entered  into  by  the  insured  and 
insurer.  There  are  times,  it  is  true,  when  a  mortgagee 
of  insured  property  may  claim  where  no  right  would 
exist  in  favor  of  the  insure<l  mortgagor,  but  this  arises 
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ont  of  the  terms  and  nature  of  an  agreement  between 
the  insurer  and  mortgagee,  and  which  do  not  enter  into 
the  present  case,  where  the  mortgagee  can  only  claim 
through,  and  by  reason  of,  the  original  contract  of  in- 
surance with  the  mortgagor.  The  contract  of  insurance 
is  with  the  insured  alone,  with  direction  to  pay  the  mort- 
gagee in  ca«e  of  loss  as  her  interest  as  such  may  appear, 
and  its  validity  depends  upon  performance  or  waiver  of 
the  conditions  which  it  contains.  2  Wood,  Insurance 
[2d  ed.],  sec.  370;  Scania  Ins.  Co.  v.  Johnson^  25  Ins.  L. 
J.  [Colo.],  525;  Brunswick  Savings  Institution  v.  Commer' 
cial  Union  Ins.  Co.,  4  Pulsifer  [Me.]  313.  The  reply  also 
pleads  certain  provisions  of  the  statutes  of  Iowa,  re- 
quiring that  as  to  all  policies  of  fire  insurance  written 
in  that  state,  where  a  note  for  the  premium  has  been 
given,  before  cancellation  of  the  policy  for  non-payment 
of  such*  premium  note,  thirty  days'  notice  thereof  must 
be  given  to  the  insured,  and  that  no  such  notice  was 
given  by  the  defendant  in  regard  to  the  policy  sued 
on. 

It  is  claimed  that  the  policy  in  suit  should  be  con- 
strued according  to  the  laws  of  Iowa,  in  which  state  the 
defendant  company  is  incorporated  and  has  its  principal 
place  of  business.  It  is  nowhere  pleaded  that  the  con- 
tract was  entered  into  in  that  state,  and  the  pleadings, 
taken  together,  we  regard  as  admitting  of  no  other  con- 
clusion than  that  the  contract  was  entered  into  in  this 
state,  and  at  the  place  where  the  property  insured  was 
located.  The  pleadings  disclose  that  the  policy  of  in- 
surance was  not  to  be  effective  until  countersigned  by 
the  company's  agent  at  Neligh,  Nebraska,  where  the 
property  was  located,  and  that  on  the  same  day  it  was 
signed  by  him  as  agent  at  the  place  mentioned  it  was 
delivered  to  the  insured.  The  contract  having  been 
made  and  entered  into  in  this  state,  the  lex  loci  must 
govern,  and  its  validity  must  be  determined  by  our  laws, 
rather  than  those  of  the  state  of  Iowa.  Joslin  i\  Miller, 
U  Ifebr.,  91;  Miller  v.  Wihon,  146  111.,  523;  Ilcaton  v. 
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EMridgCy  56  Ohio  St.,  87;  Equitable  Life  Society  v.  PcttuSy 

20  Ins.  L.  J.  [U.  S.  Cir.  Ct  for  Mo.],  961. 

The  judgment  of  the  district  court  is 

Affirmed. 


In  re  Admission  to  the  Bar. 

Filed  Dbcembeb  18, 1900. 

1.  License  to  Practice:    Act  of   1895:    Power  of  Supreme  Coitrt: 

District  Courts.  Since  the  passage  of  the  act  of  1895  (ch;  6) 
the  power  to  license  to  practice  in  the  courts  of  Nebraska  has 
been  taken  from  the  district  courts  and  lodged  exclusively  in 
the  supreme  court. 

2.  Admission  to  Practice:   Citizenship.    No  one  but  a  citizen  of  the 

United  States  and  a  resident  of  the  state  of  Nebraska  can  be 
admitted  to  practice  generally  in  the  courts  of  said  state. 

3.  Foreign   Attorneys:    State   Comity:     Discretion   of   Courts.     A 

practicing  attorney,  in  good  standing  in  the  courts  ol  record 
of  a  sister  state,  a  territory  or  a  foreign  country,  having 
an  interest  in  a  cause  pending  in  any  of  the  courts  of  this 
state,  may,  in  the  discretion  of  such  courts,  and  as  a  matter 
of  courtesy,  be  permitted  to  appear  in  said  court  for  some  of 
the  purposes  of  such  cause. 

4.  Application  for  Admission:    Statute:    Minors.    To  entitle  a  per- 

son to  apply  for  admission  to  the  bar  of  this  court  under,  the 
provisions  of  section  2,  chapter  7,  of  the  Compiled  Statutes,  he 
must,  at  the  time  of  making  his  application,  have  attained  to 
the  age  of  twenty-one  years. 

6.  Statute:  Admission:  Quai.ifications:  Two  Years'  Study:  Gradu- 
ation: Foreign  College.  Under  the  provisions  of  said  section 
2,  attentive  study  of  the  law  in  the  office  of  a  practicing  at- 
torney for  the  full  period  of  two  years,  or  regular  graduation 
from  the  College  of  Law  of  the  University  of  Nebraska,  is 
absolutely  required;  and  study  in  any  other  law  school^  or 
otherwise  than  in  such  office,  will  not  be  considered. 

6.  Practicing  Attorney:  Meaning  of  Term.  The  "practicing  attor- 
ney," in  whose  office  the  statute  requires  the  studies  of  the 
api^licant  to  be  duly  pnrsued,  is  one  who  resides  and  practices 
in  this  state. 

Per  Curiam. 

Upon  the  report  of  the  commission  appointed  at  the 
present  term  pursuant  to  the  requirements  of  a  rule  of 
th.s  court,  to  pass  upon  and  report  the  qualifications  of 
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applicants  for  admission  as  attorneys  and  counselors, 
somi?  questions  have  arisen  which  it  is  necessary  for  us 
now  to  determine. 

1.  In  1895  the  legislature  passed  an  act  (ch.  6)  to  regu- 
late the  admission  of  attorneys  at  law.  Prior  thereto 
they  had  been  licensed  to  practice  in  the  several  courts 
of  this  state  upon  such  investigation  into  the  character 
and  qualifications  of  the  applicants  as  each  court  deemed 
proper  to  prescribe.  The  act  above  refen*ed  to  did  not  in 
express  terms  repeal  sections  3  and  9  of  chapter  7  of 
the  Compiled  Statutes,  entitled  "Attorneys,"  and  it  ap- 
pears that  some  of  the  district  courts  are  still  assuming 
the  power  to  admit  to  practice  generally  persons  who 
present  certificates  of  admission  from  the  courts  of  other 
states  and  of  territories;  and  that  thereafter  such  per- 
sons apply  to  this  court  for  admission  on  a  motion  made 
as  a  matter  of  course.  Such  action  upon  the  part  of  a 
district  court  is  wholly  without  authority  of  law,  and 
such  admissions,  together  .with  any  action  taken  in  re- 
liance thereon,  are  wholly  void.  The  plain  intention  of 
the  legislative  power,  and  the  necessary  effect  of  the  act 
above  referred  to,  was  to  vest  the  power  to  admit  persons 
to  practice  as  attorneys  and  counselors  of  the  courts  of 
this  state,  solely  in  the  supreme  court.  The  act  is  com- 
plete in  itself  and  results  in  repealing  sections  3  and  9 
above  referred  to. 

2.  A  necessary  qualification  for  admission  to  practice 
generally  is  that  the  applicant  must  be  a  citizen  of  the 
United  States  and  a  resident  of  this  state.  An  alien  can 
not  well  take  the  oath  required  of  attorneys  and  coun- 
selors by  section  4  of  said  chapter  7.  Furthermore,  such 
persons  and  practicing  attorneys  who  reside  in  other 
states  or  any  of  the  territories  are,  as  a  rule,  out  of  the 
jurisdiction  of  the  courts  of  this  state,  and  beyond  the 
reach  of  its  process  in  case  their  professional  action  is 
called  in  question  and  the  disciplinary  i)ower  of  the 
court  is  invoked  against  them. 

3.  Such  alien  or  uon-resident  attorney  may,  however, 
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as  a  matter  of  comity,  be  pemiitted,  by  any  court  of  rec- 
ord in  which  there  is  pending  any  cause  in  which  he  may 
be  interested,  to  appear  for  some  of  the  purposes  of  said 
cause,  upon  being  fully  satisfied  as  to  his  professional 
character  and  standing  at  the  bar  of  the  i)lace  of  his 
residence.  Of  course,  it  is  not  permitted  to  such  an  at- 
torney to  commence  actions  or  sign  pleadings  or  papers 
on  behalf  of  any  litigant.  Such  powers  ai'e  expressly 
reserved  to  the  duly  admitted  attorneys  and  counselors 
of  the  state. 

4.  Application  hais  been  made  by  minors  for  present 
examination  with  a  view  to  admission  when  tlu\y  shall 
have  attained  the  age  of  majority.  Such  is  not  the  spirit 
and  intent. of  the  statute.  The  age  of  majority,  with  the 
attendant  right  of  controlling  one's  own  actions  free  of 
the  claim  of  the  parent  or  guardian,  are  nei'essary  to 
admission  to  the  bar  of  this  court;  and  it  is  contemplated 
that  the  report  shall  follow  on  the  examination,  and 
show  that  at  that  time  the  applicant  had  all  the  quali- 
fications prescribed  by  the  act  of  the  legislature.  Any 
other  course  would  require  a  subsequent  report,  show- 
ing that  at  the  time  thereof  the  applicant  had  not  only 
the  requisite  age,  but  also  continued  to  sustain  the  moral 
character  required  by  the  statute. 

5.  Persons  have  applied  for  examination  on  the 
strength  of  a  course  of  study  in  schools  of  law  other 
than  the  College  of  Law  of  the  University  of  Nebraska. 
In  the  opinion  of  the  commission,  the  only  exception 
made  to  the  requirement  of  the  statute  for  two  years' 
study  in  the  oifice  of  a  practicing  attorney  is  in  the  case 
of  regular  graduates  of  our  own  state  institution.  In 
this  view  the  court  fully  concurs.  Admission  to  the 
practice  is  a  privilege  and  not  a  right,  and  the  power 
which  grants  the  privilege  can  annex  the  terms  and 
conditions  on  which  the  sarne  may  be  exercised.  The 
provisions  of  the  statute  are  plain  as  to  the  terms  on 
Avhicli  examination  can  be  liad,  and  study,  otherwise 
than  therein  provided,  can  not  avail  tin*  applicant. 
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6.  The  provision  of  said  section  2,  as  to  the  study  of 
the  law  "in  the  office  of  a  practicing  attorney/'  also  re- 
quires construction.  The  language  of  the  statute  does 
not  expressly  require  that  such  attorney  shall  be  one  re- 
siding and  practicing  in  this  state.  But  such  was  doubt- 
less the  intention  of  the  legislative  power.  The  reasons 
for  such  a  construction  seem  plain.  Such  an  attorney 
is  an  officer  of  this  court,  whose  standing  and  character 
is,  or  easily  may  be,  known  to  the  court.  He  owes  to 
this  court  a  duty  which  is  not  obligatory  upon  the  at- 
torneys of  another  state.  Our  rules  require  a  certificate 
of  such  attorney,  as  the  preceptor  of  the  applicant,  as  to 
compliance  with  an  express  requirement  of  the  statute. 
Such  certificate  can  properly  come  only  from  one  of  the 
court's  oAvn  officers;  and  be  made  under  the  sanction  of 
the  oath- which  such  officer  is  required  by  law  to  make. 
These  considerations,  aside  from  any  as  to  the  propriety 
of  a  student  coming  froni  the  state  of  his  study,  instead 
of  seeking  original  admission  therein,  seem  to  us  to  con- 
trol the  matter. 

The  object  of  the  statute  was  evidently  to  secure  a 
higher  standard  of  legal  attainments,  and  a  full  knowl- 
c  dge  of  the  moral  character  of  those  who  seek  to  exer- 
cise the  powers  of  a  great  profession.  With  that  object 
the  court  is,  of  rourse,  in  full  sympathy;  and  it  can  be 
attained  only  by  placing  on  its  provisions  a  reasonably 
stri(*t  -conatniction. 


Plummer,  Perry  &  Co.  et  al.,  appellants,  v.  Charles   Lg  jg 

H.  KOIIMAN  ET  al.,  appellees.* 
Piled  December  18,  1900.     No.  9,294. 

1.  Statute  of  Limitations:  Plea  by  Third  Party.    Ordinarily,  a  third 

party  may  not  interpose  the   defense  of  the  statute  of  limita- 
tions. 

2.  Homestead:    Fbaudulent  Alienation.     The  family  homestead  to 

the  value  of  $2,000  is  not  the  subject  of  fraudulent  alienation. 

♦Rehearing  allowed. 
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3.  Cfa.ce  of  Reply.    The  oflBce  of  a  reply  is  to  deny  the  facts  alleged 

in  the  answer  as  a  defense,  or  to  allege  matters  in  avoidance 
of  such  defense  not  inconsisteut  with  the  cause  of  action  set 
out  in  the  petition. 

4.  :  New  Cause  of  Action.   A  new  cause  of  action  may  not  be 

set  forth  in  a  reply. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

'A.  O.  Oreenlee,  Stevens  d  Cochran,  Elmer  J.  Burkett  and 
Ricketts  d  Wiho?h  for  appellants. 

Frank  H.  Woods,  for  Grainger  Bros. 

Burr  d  Burr,  contra, 

NORVAL,  C.  J. 

This  suit  was  commenced  in. the  district  court  for  Lan- 
caster county  by  Plummer,  Perry  &  Co.,  to  subject  cer- 
tain real  estate  situate  in  the  city  of  Lincoln  to  the  lien 
of  a  judgment  theretofore  obtained  by  said  company 
against  one  Charles  H.  Rohman.  The  latter  had  been 
engaged  in  the  grocery  business  in  said  city,  in  partner- 
ship with  one  Milton  McGoogan.  The  firm  failed  in 
business,  and  on  the  afternoon  of  the  same  day,  said 
Rohman  and  wife  conveyed  to  one  Chai'les  Burr  the  prop- 
erty in  controversy;  and  Buit  and  wife  immediately  con- 
veyed the  same  to  Eda  M.  Rohman,  the  wife  of  said 
Charles  H.  Rohman.  This  property  was  at  that  time  of 
the  value  of  about  $4,000,  was  the  residence  of  Rohman 
and  wife,  and  the  title  to  it  had  stood  in  his  name  for 
several  years  prior  to  such  conveyance;  and  in  several 
instances  had  been  included  in  lists  of  assets  bv  him 
furnished  to  commercial  agencies  for  the  purpose  of  ob- 
taining credit  in  his  business.  The  transfer  from  Rohman 
and  wife  to  Burr  and  from  Burr  and  wife  to  ilrs.  Roh- 
man was  without  consid(»ration,  this  being  the  means 
taken  to  place  the  title  of  the  property  in  Mrs.  Rohman. 
The  day  following  this  transfer  said  Plummer,  Perry  & 
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Co.  commenced  an  action  in  the  district  court  against 
Kohman  and  his  partner  on  account  of  an  indebtedness 
of  the  firm  for  goods,  and  attached  this  property,  in 
which  cause  they  afterwards  obtained  judgment  and  an 
order  directing  the  sale  of  the  property  so  attached. 
Other  firms  subsequently  commenced  actions,  and  levied 
Jike  attachments  and  obtained  judgments,  and  in  this 
action  are  made  defendants.  In  the  petition  in  the  case 
before  us  said  Plummer,  Perry  &  Co.  set  forth  facts  here- 
inbefore recited,  and  further,  the  issuance  and  return  of 
an  execution  unsatisfied,  and  allege  that  said  Eda  M. 
Rohman  paid  no  consideration  for  the  conveyance  of  said 
property  to  her,  but  that  said  conveyance  was  made 
solely  for  the  purpose  of  transferring  property  from  said 
Charles  H.  Uohman  to  her;  that  said  conveyance,  as  well 
as  that  to  Burr,  was  wholly  without  consideration,  and 
made  for  the  sole  purpose  of  hindering  and  defrauding 
the  creditor's  of  said  Charles  H.  Kohman  in  the  collection 
of  their  just  claims  against^him;  that  his  wife,  as  well  as 
Burr,  well  knew  that  said  transfers  were  made  with  such 
fraudulent  intent,  and  that  said  Kohman  and  his  partner 
were  insolvent;  and  praying  that  the  deed  be  cancelled 
and  that  the  premises  be  sold  to  satisfy  the  judgment. 
The  other  judgment  creditors,  by  cross-petitions,  set  u]) 
substantially  the  same  facts,  and  to  these,  and  the  peti- 
tion, said  defendant,  Eda  M.  Kohman,  answered,  alleg- 
ing in  substance  that  said  premises  were  the  homestead 
of  the  defendants;  that  at  various  times  prior  to  the  date 
of  the  transfer  said  answering  defendant  had,  out  of  her 
separate  properiy,  advanced  various  sums  of  money  to 
said  Bohman,  the  total  at  the  time  of  said  transfer  ag- 
gregatiifg  |2,200,  which  sum  was  owing  her  on  said  date, 
when  she  demanded  repayment  of  said  sum,  which  said 
Bohman  was  unable  to  do;  that  it  was  then  agreed  that 
he  would  transfer  title  to  her,  in  full  discharge  of  all 
said  indebtedness,  and  that  said  conveyance  Avas  the  re- 
sult of  said  agreement.  Said  answer  set  forth  the  par- 
ticulars of  such  advances  to  said  Charles  H.  Kohman, 


1 


64  NEBKASKA  REPORTS.  [Vol.  61 


Plummer,  Perry  &  Co.  v.  Rohman. 


one  of  the  items  being  the  payment  by  her  of  a  mortgage 
of  some  |1,300,  due  against  the  property  in  question, 
and  that  at  the  time  of  such  payment  it  was  agreed  that 
said  mortgage  should  be  assigned  to.  her,  or  tliat  the 
place  should  stand  as  security  to  her  for  the  re[)ayment 
of  this  sum.  In  reply  to  this  answer  said  Plummer, 
Peri*y  &  Co.  and  the  cross-petitioners  allege,  among  other 
things,  substantially,  that  at  all  times  since  the  pui-chasc* 
of  this  property  by  said  Charles  H.  Rohman  the  title 
thereof  stood  in  his  name,  with  his  wife's  knowledge  and 
consent;  that  he  did  business  on  the  faith  and  credit  of 
his  being  the  owner  thereof;  that  said  plaintiffs  sold  the 
goods,  for  which  their  judgment  was  obtained,  upon  the 
faith  of  and  relying  upon  the  fact  that  said  Charles  H. 
Rohman,  the  husband,  was  the  owner  of  said  property, 
and  further  alleging  that,  if  said  debt  from  Rohman  to 
wife  ever  existed,  it  was  not  evidenced  by  writing,  and 
that  more  than  four  years  had  elapsed  between  the  date 
of  its  maturity  and  the  date  4>f  the  transfer  of  said  prop- 
erty. On  the  trial  the  lower  court  found  the  facts,  and  we 
think  properly,  substantially  as  recited  in  the  answer,  and 
further  found  that,  for  a  number  of  years  prior  to  the 
commencement  of  this  suit  said  Charles  H.  Rohman  was 
engaged  in  the  mercantile  trade  in  the  city  of  Lincoln, 
and  obtained  credit  in  carrying  on  and  conducting  said 
business,  and  contracted  indebtedness  to  said  several 
defendants  and  interveners  herein;  that  he  obtained 
credit  in  said  business  bv  reason  of  the  fact  that  the 
property  in  controversy  was  allowed  to  stand  in  his  name 
as  the  owner,  the  indebtedness  to  his  wife  not  being 
specially  made  known  to  his  creditors;  but  that  said 
wife  had  no  knowledge  of  the  financial  standing  of  her 
husband,  or  of  the  condition  of  his  business,  or  that,  by 
reason  of  the  title  standing  in  his  name,  he  was  obtain- 
ing credit,  or  that  he  was  in  any  manner  withholding 
from  the  commercial  world  any  facts  concerning  his  in- 
debtedness to  his  wife;  that  she  liad  no  knowledge  of  his 
insolvency,  but  had  implicit  faith  in  his  integrity  and 
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bu»ine8s  ability,  and,  therefore,  failed  to  demand  and 
take  security  on  the  homestead  and  property  in  contro- 
versy for  the  advances  so  made;  and  the  court  further 
found  as  follows:  "But  the  court  finds  that  whether  or 
not  the  said  Eda  M.  Rohman  would  be  estopped  from 
accepting  such  transfer  in  payment  of  such  indebtedness 
should  not  be  determined,  and  is  not  passed  upon  in  this 
case,  for  the  reason  that  estoppel  has  not  been  pleaded 
by  the  several  defendants  and  interveners  herein  as  pro- 
vided by  law."  Upon  the  findings  and  conclusions  ad- 
duced therefrom  the  lower  court  rendered  a  decree  in 
favor  of  said  defendant,  Eda  M.  Rohman,  and  from  which 
said  Plummer,  Perry  &  Co.  and  two  other  judgment 
creditors,  Reid,  Murdoch  &  Oo.  and  Grainger  Bros.,  ap- 
peal to  this  court 

It  is  not  seriously  contended  that  the  fact  that  the 
statute  of  limitations  had  probably  run  on  this  indebted- 
ness from  Rohman  to  his  wife  could  be  successfully 
pleaded  in  bar  of  her  right  by  a  creditor,  it  being  a  mere 
personal  privilege  and  one  that  her  husband  only  could 
avail  himself  of  or  waive,  as  he  thought  proper,  and  the 
court  will,  therefore,  not  discuss  that  question  at  length. 
Baldicin  v.  Boyd,  18  Nebr.,  449;  Dayton  Spice-Mills  Co.  v. 
Sloan,  49  Nebr.,  622.  There  remains,  then,  but  one  propo- 
sition to  determine,  and  that  is,  whether  the  matter  in 
estoppel  set  out  in  the  several  replies  was  so  pleaded  as 
to  make  it  the  duty  of  the  lower  court  to  pass  upon  the 
question  of  estoppel  sought  to  be  raised.  The  husband 
could,  of  course,  convey  his  homestead  to  his  wife,  and 
it  would  be  immaterial  whether  his  purpose  was  or  was 
not  to  defraud  his  creditors.  Mxmson  v.  Garter,  40  Nebr., 
417;  Bloedorn  v,  Jeirrll,  34  Nebr.,  649;  Roberts  v.  Rolnnson, 
49  Nebr.,  717;  Mnndt  v.  Hagedorn,  49  Nebr.,  409. 

The  court  having  found  that  the  indebtedness  of  f  2,200 
was  valid,  said  finding  being  based  upon  evidence,  it  re- 
mains then  to  determine  whether  the  appellants  could, 
by  the  reply,  avail  themselves  of  any  of  the  facts  found 
as  an  estoppel  of  the  wife  to  claim  title  to  the  prop- 
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erty  over  and  above  the  homestead  right  of  herself  and 
husband.  The  cause  of  action  set  up  in  the  petitkm  mui 
that  the  conveyance  of  title  to  this  property  from  Roh- 
man  to  his  wife  was  without  consideratkm  aad  Made 
for  the  sole  purpose  of  hindering  and  defrauding  kis 
creditors,  while  the  reply  alleges  that,  if  the  transfer 
was  for  a  consideration,  then  the  wife  could  not  avail 
herself  of  it,  for  the  reason  that  she  had  permitted  him  to 
obtain  credit  by  representing  to  creditors  that  he  was 
the  owner  of  the  property,  and  by  concealing  the  fact  of 
his  indebtedness  to  his  wife. 

The  question  then  is,  are  the  facts  set  up  in  the  reply 
by  way  of  estoppel  such  a  departure  from  the  cause  of 
action  set  forth  in  the  petition  as  to  constitute  a  new 
cause  of  action?  The  mere  statement  of  the  facts  would 
make  it  appear  so;  for  by  the  reply  plaintiff  practically 
admits  the  very  opposite  of  the  facts  relied  on  in  the  peti- 
tion, and  seeks  by  an  estoppel  to  avoid  the  consequence 
of  these  facts.  It  is  not  the  office  of  a  reply  to  set  out 
a  new  cause  of  action,  particularly  when  the  facts  so 
pleaded  constitute  a  departure  from  the  cause  of  action 
set  forth  in  the  petition,  or  a  new  cause  of  action.  Piper 
V.  Woohmn,  43  Nebr.,  280;  Wigton  v.  Smith,  46  Nebr.,  461; 
Hastings  School  District  v.  Caldwell,  16  Nebr.,  68 j  Savage  v. 
Aiken,  21  Nebr.,  605.  This  court  has  ruled  in  a  number 
of  cases  that  the  reply  may  set  out  any  new  matter  of 
defense  to  the  allegations  of  the  answer  not  inconsistent 
with  the  cause  of  action  set  out  in  the  petition.  Ponton 
Cattle  Co.  V.  First  Nat.  Bank,  21  Nebr.,  Q2i^^ollytieaux  v. 
Wittenberg,  39  Nebr.,  547;  Cobbey  v.  Knapp,  23  Nebr.,  579; 
Anderson  v.  Imhoff,  34  Nebr.,  335.  That  this  is  the  proper 
rule  we  do  not  doubt.  But  in  the  case  at  bar,  the  facts 
alleged  by  way  of  estoppel  necessarily  admit  the  exist- 
ence of  facts  the  very  opposite  of  those  relied  upon  in 
the  petition  as  plain tiflf's  cause  of  action;  hence  the  mat- 
ter of  estoppel  is  inconsistent  with  the  cause  of  action 
set  out  in  the  pelition,  and,  therefore,  not  properly 
pleaded  in  the  reply.    Had  the  plaintiff  below  desired  t« 
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ilepc^nd  upon  the  matters  therein  alleged,  they  should 
have  been  made  a  cause  of  action  in  the  petition.  To  the 
latter  argument,  however,  it  is  insisted  that  the  plaintiff 
1  eIo>y  could  not  anticipate  that  the  defendant  Mrs.  Koh- 
man  could  avail  herself  of  the  defense  set  forth  in  her 
answer,  and  for  that  reason  could  not  know  in  advance 
that  it  would  be  necessary  to  allege  matters  in  estoppel 
J  ought  to  be  availed  of  in  the  reply,  and  for  that  reason 
these  matters  were  more  logically  left  for  the  reply. 
Plaintiffs,  however,  knew,  before*  they  commenced  the 
suit,  whether  they  had  furnishe<l  the  goods  to  the  hus- 
band of  Mrs.  Kohman  on  the  faith  and  cre<lit  of  his  being 
the  own<  1'  of  the  property  in  controversy,  and  could  and 
should  have  set  out  that  fact  in  their  petition.  It  is  fur- 
ther argu<Mi  that,  although  it  may  be  true  that  the  mat- 
ters of  (*st<>])pel  were  improperly  pleaded  in  the  reply, 
the  case  falls  within  the  rule  announced  in  (Iregory  v, 
Kaai\  .>6  Nebr.,  533,  that  wlune  a  new  cause  of  action  is 
presented  by  reply,  but  when  no  objection  is  made  on 
that  ground,  and  the  issues  presented  are  submitted  on 
their  merits,  the  objection  that  the  cause  of  action  was 
first  stated  in  the  reply  will  be  held  to  have  been  waived. 
We  find,  however,  that  objection  was  made  to  the  inti'o- 
duction  of  evidence  to  sustain  these  allegations  of  the 
reply,  and  are,  tlu^refore,  of  opinion  that  no  waiver  of 
the  right  to  object  in  this  court  to  the  order  of  pleading 
has  occurred. 

A  careful  reading  of  the  evidence  convinces  us  that 
the  findings  of  the  court  are  amply  sustained  by  the  evi- 
dence, and  that  the  court  did  not  err  in  refusing  to  con- 
sider the  matters  of  estoppel  thus  set  out^  and  that  the 
Judgment  of  the  lower  court  is  right,  and  it  is,  therefore, 

Affirmed. 
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ScHUYLHR  Building  &  Loan  Association,  appellee,  v. 
Harriet  Fulmer  et  al.,  appellants. 

Filed  December  18, 1900.    No.  9,310. 

1.  Decree  of  Foreclosure:  Sale  of  Mortqaqed  Property:  Final  Or- 

der. A  decree  foreclosing  a  real  estate  mortgage,  with  the 
usual  provision  for  a  sale  of  the  mortgaged  property,  is  a  final 
order  or  judgment  within  the  meaning  of  the  Code. 

2.  Vacation  of  Decree:  Power  of  District  Ck>URT:  Statute.  A  district 

court  is  without  power  to  vacate  a  decree  entered  by  it  at  a 
prior  term  foreclosing  a  mortgage,  except  for  the  causes  and  in 
the  manner  prescribed  by  statute. 

3.  Motion  for  New  Trial:     Limitation:      Except  on  the  ground  of 

newly-discovered  evidence,  a  motion  for  a  new  trial  must  be 
filed  within  three  days  after  the  judgment  is  rendered. 

Appeal  from  the  district  court  for  Colfax   county. 
Heard  below  before  Marshall,  J.    Reversed. 

George  R.  Doughty,  for  appellants. 

O.  J,  Phelps,  contra. 

NORVAL,  O.  J. 

This  suit  was  instituted  in  the  district  court  of  Colfax 
county  by  the  Schuyler  Building  &  Loan  Association,  to 
foreclose  a  certain  mortgage  to  it  executed  and  deliv 
ered  by  Harriet  Fulmer  and  Henry  M.  Fulmer.  The 
Fulmers  filed  an  answer  to  the  petition,  setting  up  usury 
in  the  transaction.  Trial  was  had  on  the  issues  in  the 
case  on  August  10, 1896.  The  court  found  that  the  condi- 
tion of  the  mortgage  had  been  broken  by  the  Fulmers, 
that  there  was  due  plaintiff  thereon  the  sum  of  |363,  and 
directed  the  sale  of  the  property,  in  the  case  of  failure  to 
pay  the  amount  due  within  twenty  days,  the  decree  be- 
ing in  the  form  usual  in  foreclosure  suits.  On  Septem- 
ber 28  following,  and  during  the  same  term,  plaintiff  filed 
a  motion  in  the  case,  asking  the  court  to  set  aside  the 
findings  and  order  so  made,  on  the  ground  that  the  same 
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were  not  supported  bj-  sufficient  evidence,  and  were  con- 
trary to  law.  Shortly  aftei*wai*ds  the  court  adjourned 
.v///r  ilir,  without  having  acted  upon  this  motion.  At  the 
next  regular  term,  how(»ver,  tht-  court  granted  the  mo- 
tion, set  aside  its  former  decree,  and  thereupoti  entered 
a  new  decree  against  tlie  Tulmers  in  a  larger  amount, 
to-wit,  in  the  sum  of  |893.H0,  and  directed  the  mortgaged 
premises  sold,  as  was  ordered  done  in  the  tirst  decree. 
The  Fulmers  appealed,  claiming  that  the  district  court 
had  no  jurisdiction  either  to  set  aside  the  first  det  ree  by 
it  rendered,  or  to  enter  the  second  decree,  since  the  one 
first  entered  was  a  final  judgment  and,  as  such,  could 
not  be  set  aside,  even  at  the  term  when  pronounced,  ex- 
cept by  the  court  of  its  own  motion,  or  upon  the  granting 
of  a  motion  for  a  new  trial,  which  motion  should  have 
been  filed  within  three  days  of  the  entry  of  said  decree, 
it  not  having  been  based  on  newly-discovere<l  evidence, 
as  provided  by  the  Code;  that  the  district  court  had  no 
jurisdiction  to  set  it  aside  at  a  succeeding  term,  except 
on  a  motion  for  a  new  trial  having  been  properly  filed 
by  the  plaintiff,  and  that  the  proceeding  was,  tlier(*fore. 
void.  To  this  counsel  for  plaintiff  answers  as  follows: 
**The  finding  and  order  of  sale,  called  a  decree,  in  this, 
as  in  all  foreclosure  suits  under  our  Code,  is  not  a  judg- 
ment. It  does  not  finally  dispose  of  the  case.  The  sale 
follows  under  the  order  entered,  and  is  rejxorted,  and  if 
confirmed,  then,  and  not  until  then,  is  the  real  final  judg- 
ment in  the  case  entered.  Up  to  that  time  the  case  is 
open  for  such  corrections,  amendments  and  orders  as 
justice  to  the  parties  may  reciuire.''  To  this  course  of 
reasoning  we  can  not  assent.  It  is  too  clear  to  need  the 
citati(m  of  authorities,- that  a  decrtn^  in  foreclosure  vases 
is  a  final  judgment.  The  reports  of  this  state  teem  with 
appeals  and  cases  brought  here  on  eiroi-  i)ro(e(Mliugs 
from  decrees  so  entered,  and  we  do  not  remember  that 
anv  counsel  has  ever  before  so  much  as  doubted  the 
proposition  that  such  d(H-i  ccs  are  final  judgments.  Such 
decrees  are  final  orders  or  judgments  within  the  mean- 
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ing  of  the  Code  and  axe  reviewable  before  sale  and  con- 
firmation. This  being  the  case,  the  lower  court  could 
only  set  aside  the  first  decree  entered  by  granting  a  mo- 
tion for  a  new  trial,  which  should  have  been  filed  within 
three  Jays  after  the  entering  of  said  decree.  That  not 
having  been  done,  and  the  tenu  of  court  at  which  the 
first  decree  was  entered  having  terminated  without  any 
action  on  the  part  of  the  court  to  set  it  aBide  on  its  own 
motion,  it  lost  jurisdiction  to  vacate  or  in  anywise  modify 
it.  Hence  the  action  of  the  lower  court  in  attempting  to 
set  aside  the  decree  of  August  10,  and  in  entering  the 
second  decree,  was  void  and  of  no  effect,  and  said  second 
decree  is,  therefore,  set  aside  and  reversed,  and  the  for- 
mer decree  reinstated. 

Revp^rskd. 


TuuMAN  Buck,  ai»pi:li.ke,  v.  John  Stuben  et  al., 

APPELLANTS. 

Filed  Dkcembeu  18,1900.     No.  9,330. 

L  Finding:  Evidence.     A  finding"  made  on  eviiltMice  fairly 'conflict  in.i»- 
will  not  l;e  disturbed  on  review. 

:*.  Eeversal:  Prejudicial  Errok.     Prejiidieial  error  nuist  be  shown, 
to  justify""  the  reversal  of  a  decision  of  the  trial  court. 

Appeal  from  the  district  court  for  Sarpy  county. 
Heard  below  before  Slabaugh,  J.    Affirmed. 

John  P.  Breen  and  Charles  ^.  Lobingier,  for  appellants. 
fluntvH  B.  Mcikle  and  Frank  H.  Qainrs^  ronira. 

Xi-nvAL,  (J.  J. 

Tiiis  is  an  app(»al  from  an  or<ler  confirming!:  a  judicial 
siile  of  real  estate  sold  in  ni<)rt<>ai»(^  forei-losnre.  The 
decree  under  which  the  sale  was  made  contained  the  fol- 
lowing: *'And  it  is  further  ordered  thai  the  part  of  said 
premises  lyin^  outside  of  the  right  of  way  of  said  Omaha 
&  Southwestern  Kail  way  Company  be  first  offertnl  for 
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sale,  and  in  case  that  part  shall  not  sell  for  enough  to 
pay  the  amount  due  the  plaintiflf,  that  the  same  shall  be 
first  sold  separately,  but  if  necessary,  the  whole  parcel 
of  land  described  in  said  mortgage  shall  be  sold  and  the 
proceeds  applied  in  payment  of  the  plaintiff's  claim  as 
aforesaid."  No  further  description  of  the  right  of  way 
mentioned  is  contained  in  the  decree,  though  a  descrip- 
tion of  the  whole  tract  is  given  by  government  survey. 
It  is  objected  that  the  provision  quoted  is  not  sufficiently 
definite  to  enable  the  sheriff  to  ascertain  from  the  decree, 
and  point  out  to  intending  purchasers  the  tract  of  land 
lying  outside  of  said  right  of  way.  A  further  objection 
was  made  to  the  appraised  value  of  the  land,  it  being 
claimed  that  it  was  appraised  much  below  its  actual 
value,  so  much  so  that  fraud  must  be  presumed  in  such 
appraisement.  On  the  hearing  of  the  motion  in  the  court 
lelow  to  set  aside  the  sale  the  affidavits  of  about  one 
hundred  persons  were  taken  by  the  parties  relative  to  the 
value  of  the  property  in  question,  which  were  conflicting. 
There  was  ample  evidence  adduced  on  which  the  district 
court  was  justified  in  finding  that  the  property  was  not 
appraised  too  low,  and  this  it  did.  This  finding  we  are 
not  disposed  to  set  aside.  Nebraska  Loan  &  Building  Ass^n 
V,  Marshall^  51  Nebr.,  534. 

The  objection  first  urged  against  the  sale  can  not  be 
successfully  presented,  since  it  is  not  shown  that  the 
complaining  party  has  been  prejudiced  by  the  decision. 
Kane  v.  Jonaseny  55  Nebr.,  757.  On  the  contrary,  the  rec- 
ord discloses  that  the  entire  tract,  including  the  right  of 
way,  did  not  sell  for  enough  to  pay  the  debt,  and  de- 
fendants' were  interested  alone  in  the  portion  not  in- 
cluded in  the  vh^ht  of  way.  The  description  could  not 
have  prejudiced  them.  Moreover,  the  description  of  the 
right  of  way  in  the  decree  was  sufficient,  inasmuch  as 
a  stranger  could  easily  have  located  the  right  of  way 
from  the  railroad  constructed  therein.  The  order  as- 
sailed is 

Affirmed. 


1 
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Emil  O.  Ackerman  bt  Aii.,  appellees,  v.  Gus.  A.  Acker- 
man  ET  AL.,  APPELLEES,   IMPLEADED  WITH  GEOROE 

R.  Dickinson  Paper  Company,  appellant. 

Filed  Dbceicbeb  18, 1900.    No.  11,359. 

1.  Amendment  of  Court  Becords:  Evidence.  A  court  has  the  power 
at  a  subsequent  term  to  amend  or  correct  its  records  to  con- 
form to  the  facts,  and  may  proceed  upon  any  satisfactory  evi- 
dence. 

2. :     Subsequent    Term:     Recollection    of    Judge:     Qu^re. 

Whether  a  correction  of  the  record  may  be  made  at  a  subse- 
quent term  from  the  personal  recollection  alone  of  the  trial 
judge  not  decided. 

3.  Finding:  Evidence.  A  finding  without  any  evidence  to  sustain  it 
will  be  set  aside. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Scott,  J.    Reversed. 

IIolmt'8  &  Morgan^  for  appellant. 

A,  N.  Fergusotiy  contra. 

NORVAL,   C.   J. 

This  case  was  here  on  a  former  appeal,  wherein  it  was 
held  that  a  sale  made  by  the  receiver  appointed  by  the 
court,  of  certain  property  belonging  to  the  estate,  was 
void,  for  the  reason  that  the  order  directing  the  sale 
provided  that  it  take  place  on  May  29,  1894,  whereas  the 
sale  was  made  on  June  18  and  19,  1894.  Ackerman  r. 
AckermaUy  50  Nebr.,  54.  After  the  decision  above  men- 
tioned was  handed  down,  the  receiver  moved  the  court 
for  an  order  nunc  pro  tunc,  to  make  the  records  show  that 
an  order  was  in  fact  made  dii*ecting  the  receiver  to  sell 
the  property  upon  the  18th  day  of  June,  it  being  claimed 
that  such  an  order  was  made  by  the  court  after  its  order 
directing  the  sale  on  the  29th  day  of  May,  but  for  some 
reason  had  not  been  placed  of  record  by  the  officers  of 
the  court.    The  same  judge  who  made  the  order  of  sale 
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heard  the  motion  and,  upon  hearing,  entered  the  follow- 
ing: 

"This  cause  coming  on  to  be  heard  this  24th  day  of 
November,  1899,  ui)ou  the  motion  of  A.  N.  Ferguson,  as 
attorney  for  John  II.  F.  Lehman,  late  receiver  now  de- 
ceased, as  well  also  as  his  attornev,  for  the  administrator 
of  the  estate  of  said  Lehman,  and  for  Charh^s  J.  Karback, 
and  Fred  Metz  Sr.,  the  sureties  upon  the  bond  of  the  re- 
ceiver in  the  above  entitled  action  for  Jolm  11.  F.  Leh- 
man, for  a  nunc  pro  tunc  order  to  umke  that  of  record 
which  was  in  fact  made  authorizing  said  receiver  to  ad- 
vertise and  sell  the  assets  of  the  firm  of  Ackerman  Bros. 
&  Heintze  to  take  place  on  June  18,  1894,  as  of  and  be- 
fore said  date.  Both  parties  appearing  in  open  court  by 
their  respective  counsel,  and  after  hearing  the  evidence 
and  argument  of  counsel,  and  the  court  being  fully  ad- 
vised in  the  premises,  does  find  that  between  the  29th 
day  of  May,  1894,  and  before  the  18th  day  of  June,  1894, 
and  before  said  sale,  the  court  authorized  and  directed 
said  receiver  by  an  order  to  advertise  to  sell  said  prop- 
erty at  public  sale,  as  by  the  decree  of  the  court,  so  or- 
dered; and  that  said  sale  was  made  upon  said  order  on 
June  18th  and  19th,  1894;  that  said  order  was  never 
journalized  or  made  of  record  in  the  above  case,  through 
some  oversight  or  mistake,  though  the  same  had  been 
in  -fact  made  prior  to  said  sale. 

"It  is  therefore  ordered,  adjudged  and  decreed  by  the 
court  that  it  be  entered  of  record  nunc  pro  tunc  as  of  and 
before  the  date  of  June  18,  1894,  to-wit:  that  said  John 
H.  F.  Lehman,  receiver  in  said  cause,  be,  and  he  is  hereby 
authorized  and  directed  to  sell  the  assets  of  the  firm  of 
Ackerman  Bros.  &  Heintze  on  the  18th  day  of  June,  1894, 
and  proceeding  thereafter  until  such  sale  is  completed, 
and  that  this  order  be  journalized  and  recorded  as  of  and 
before  said  18th  day  of  June,  1894,  and  after  May  29th, 
1894,  as  the  same  should  have  been  and  was  done,  except 
the  journalization  of  said  order." 

From  this  order  one  of  the  creditor,  the  George  R. 
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Dickinson  Pai^er  Company,  appeals,  claiming  that  there 
was  no  evidence  offered  on  the  hearing  of  the  said  motion 
in  support  thereof,  and  the  order  of  the  court  is  without 
evidence  to  sustain  it.  A  bill  of  exceptions  is  attached 
to  the  transcript,  duly  certified  to  contain  all  the  evidence 
offered  on  the  hearing  of  the  motion,  and  we  are  of  the 
opinion  that  no  evidence  was  before  the  lower  court  on 
which  to  base  said  order.  There  is  conflict  of  authorities 
concerning  the  nature  of  the  evidence  necessary  to  en- 
title courts  to  alter  or  amend  their  records,  where  the 
proceeding  to  alter  or  amend  or  correct  is  had  at  a  term 
subsequent  to  the  one  at  which  such  record  was  made. 
Many  courts  hold  that  to  make  such  alterations  or  cor- 
rections there  must  be  something  of  record,  as  the  judge's 
minutes,  or  some  paper  writing  in  the  cause,  from  which 
the  court  can  ascertain  that  such  alteration  or  correction 
should  be  made.  This  court,  however,  has  adopted  the 
rule,  which  seems  the  better  one,  that  in  the  exercise  of 
its  power  of  correction  of  its  records  the  court  is  not 
confined  to  an  examination  of  the  judge's  minutes,  or 
written  evidence,  but  it  may  proceed  upon  any  satisfac- 
tory evidence.  School  District  v.  Bishop,  46  Nebr.,  850 
and  cases  there  cited;  In  re  Witjht,  134  U.  S.,  136;  Jacks 
r.  Admnson,  56  Ohio  St.,  397;  17  Ency.  PI.  &  Pr.,  931  and 
note  2. 

It  is  contended  bv  counsel  for  the  deceased  receiver's 
estate  that  the  court,  in  part  at  least,  made  the  order 
from  its  personal  recollection  of  the  facts,  and  that  the 
order  needed  no  further  evidence  than  that.  Whether 
the  personal  recollection  of  the  judge  alone  is  suflicient 
it  is  not  necessary  to  decide,  as  there  is  nothing  of  record 
to  show  that  the  order  was  based  upon  such  recollection. 

It  is  further  contended  that  the  return  of  the  receiver 
of  the  order  of  the  sale  constitutes  evidence  of  the  exist- 
ence of  such  an  order,  the  return,  introduced  on  the  hear- 
ing, reciting,  "in  compliance  with  the  order  of  the  court 
I  have  sold  on  June  18th  &  19th,"  etc.  We  do  not  think 
that  this  is  evidence  of  the  existence  of  such  order.     It 
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is  rather  the  construction  which  the  receiver  may  have 
placed  upon  an  order  of  the  court,  and  he  may  have  be- 
lieved that  by  selling  on  the  18th  day  of  June  he  was  com- 
plying with  an  order  of  the  court  directing  him  to  sell  on 
a  day  other  than  the  18th.  For  the  reason  that  the  rec- 
ord is  entirely  destitute  of  evidence  on  which  to  base  this 
<u'<l(^r,  we  must  overrule  it,  and  remand  the  matter  to 
the  lower  court,  when  it  is  to  be  presumed  thai  evidence 
can  and  will  be  produced  which  will  justify  the  correction 
of  the  record  to  conform  to  the  facts. 

Ordiou  rkveuskd. 


Sioux  City  Bridge  Company,  appellee,  v.  Daivota    .^^   ^^ 

CorNTY  ET  AL.,  APrM]I^LANTS.  '  ^     58 

Filed  Df.cember  18,  1900.    Xo.  11,416. 

1.  Tax  Levy:  Situs.     A  villaVt^  can  not  levy  a  tax  on  property  the 

situs  of  which  is  not  within  the  corporate  limits.  Chicago,  B.  d 
Q.  A\  Co,  V.  Casa  County,  51  \el)r.,  :J()0,  and  VhUago,  B,  d  Q.  R.  Co. 
V,  City  of  Nebraska  City,  53  Nebr.,  453,  followed. 

2.  : :    Jurisdiction:    Valid  from  Invalid  Tax.     A  tax 

levied  on  a  whole  property,  part  of  which  is  within  and  part 
without  the  territorial  limits  of  the  body  imposing-  the  same, 
is  invalid  as  to  that  i)art  levied  on  the  portion  without  the 
jurisdiction,  which  renders  the  whole  assessment  void,  unless 
the  tax  assessed  against  the  part  within  the  jurisdiction  of  the 
taxing  body  can  readily  be  separated  from  the  portion  without 
it. 

3.  Assessment:  Situs  of  Pkopehty:  Jurisdiction.    A  property  owner 

is  not  required  to  appear  before  a  taxing  board  in  opposition  to 
the  assessment  of  a  tax  on  property  whose  situs  is  not  within 
the  jurisdiction  of  such  board. 

4.  Void  Assessment:  Tender.     Where  an  assessment  is  wholly  void, 

no  tender  of  any  sum  is  necessary  to  relief  against  the  tax. 

Appeal  from  the  difitrict  court  for  Dakota  county. 
Heard  below  before  Evans,  J.    Reversed  in  part. 

W.  E.  Oantt  and  William  P.  Warner^  for  appellants. 

Benjarmn  T,  White  and  James  B.  Sheean,  contra. 


' 
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NOKVAL,  C.  J. 

This  suit  was  commenced  in  the  district  court  of  Da- 
kota county  by  the  Sioux  City  Bridge  Company,  to  enjoin 
the  collection  of  taxes  assessed  upon  a  certain  bridge  and 
its  approach,  tlie  property  of  plaintiff,  by  the  authorities 
of  the  village  of  South  Sioux  City.  A  portion  of  sec- 
tion 22,  township  29,  range  9,  is  included  in  the  corporate 
limits  of  said  village,  and  is  bounded  on  one  side  by  the 
Missouri  river,  the  government  survey  having  followed 
the  meanderings  of  the  river.  Plaintiff's  bridge  crosses 
the  Missouri  river  at  this  point,  and  its  western  end  is 
adjacent  to  this  portion  of  section  22.  To  reach  the 
bridge  an  approach  of  considerable  length  is  required,  a 
large  portion  of  which,  at  least,  is  within  the  cori)orate 
limits  of  said  village.  The  whole  of  said  approach  and 
the  west  half  of  said  bridge  were  assessed  aj»  being  within 
the  corporate  limits  of  the  village  for  the  years  1896, 
1897,  1898  and  1899,  and  said  company  brought  this  suit 
to  restrain  the  collection  of  them,  claiming  that  the 
whole  of  said  taxes  was  void,  for  the  alleged  reason  that 
said  bridge  and  a  portion  at  least  of  said  approach  were 
without  the  jurisdiction  of  the  village.  On  trial,  the  fol- 
lowing findings  of  fact  were  entered,  decree  being  had 
thereon  accordingly: 

"1.  The  court  finds  that  the  plaintiff's  bridge  described 
in  the  petition  filed  herein  consists  of  the  bridge  struc- 
ture of  spans  supported  by  five  piei*s  and  an  approach, 
the  approach  being  composed  of  dirt  embankment  and 
trestle-work  over  which  the  ti*affic  is  conducted  to  the 
bridge  proper. 

'^2.  The  court  finds  that  the  west  pier  of  said  bridge, 
being  the  pier  described  in  the  testimony  as  'pier  five,' 
is  situated  about  eight  feet  easterly  from  the  meander 
line  of  the  Missouri  river  at  said  point,  which  meander 
line  is  the  eastern  boundary  of  section  twenty-two  (22) 
in  [township]  twenty-nine  (29)  of  range  nine  (9)  east  of 
the  ()th  r.  M.  in  Dakota  C(r    fy,  Nebraska. 
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"3.  The  court  finds  that  in  the  year  1858,  at  the  time 
the  said  meander  line  was  surveyed,  marked  and  fixed 
by  the  government  surveyors  and  for  some  time  subse- 
quent thereto  the  high-water  bank  at  the  point  where 
said  bridge  crosses  said  river  was  located  under  or  east- 
erly from  the  present  location  of  said  *pier  five.' 

"4.  The  court  finds  that  in  1887,  at  the  time  of  the 
building  of  said  bridge  and  at  the  time  of  the  location  of 
said  'pier  five,'  the  high-water  bank  of  said  river  was 
about  ninety  (90)  feet  westerly  from  said  'pier  five'  and 
that  said  higli-water  bank  has  continued  practically  un- 
changed as  to  its  distance  from  said  pier  until  the  pres- 
ent time  and  is  now  about  ninety  (90)  feet  westerly  from 
said  'pier  five/ 

"5.  The  court  finds  that  there  is  an  artificial  embank- 
ment, constructed  during  the  building  of  said  bridge  and 
subsequent  thereto,  running  from  said  'pier  five'  back  to 
the  said  high-water  bank  over  which  the  high  water  from 
said  Missouri  river  has  never  flowed  since  it  was  erected 
in  1888,  but  the  watera  from  the  river  at  its  high  stages 
flow  back  to  the  high-water  bank  on  each  side  of  said 
.artificial  embankment. 

"6.  The  court  finds  that  in  the  year  1888,  during  the 
spring  rise  of  said  Missouri  river,  the  water  was  entirely 
around  and  covere<l  the  present  site  of  said  'pier  five' 
and  that  in  the  fall  of  said  year  there  was  no  water 
around  the  present  site  of  said  'pier  five'  and  that  the 
low  water  mark  of  said  Missouri  river  at  the  place  where 
the  said  bridge  is  located  is  and  has  always  been  east- 
erly from  said  'pier  five.' 

"7.  The  court  finds  that  for  the  year  1896  no  return 
or  schedule  of  property  was  returned  by  the  plaintiff 
or  by  any  person  for  it  to  the  assessor  for  assessment. 
That  the  assessor  as  by  law  required  returned  the  said 
property  for  asscssni(*nt  as  one  bridge  and  that  prior 
to  the  filing  of  this  case  no  appeal  was  ever  prosecuttHl, 
which  changed  or  complained  of  said  assessment  and 
retura  made  bv  said  assessor. 
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"8.  The  court  finds  that  the  approach  of  said  bridge 
except  a  small  portion  thereof,  is  within  the  village  of 
South  Sioux  City,  Dakota  county,  Nc^braska. 

"9.  The  court  finds  that  for  tiie  vears  1897,  1898  and 
1899  the  plaiutilT  by  its  agent  has  returned  said  bridge 
for  assessment  undc^r  two  lu^ads  as  follows: 
^Bridge,  |72,000.00. 
'Approach  to  bridge,  $8,000.00.' 
and  that  the  assessor  and  ofiiceis  of  said  county  of  Da- 
kota have  listed  and  assessed  the  same  as  if  all  of  said 
bridge  and  approach  were  within  the  corporate  limits  of 
said  village  of  South  Sioux  City. 

"10.  The  court  finds  that  the  plaintiff  has  never  ten- 
dered to  the  defendant  county,  or  its  treasurer,  or  any 
one  for  it,  the  taxes  justly  due  the  said  village  of  South 
Sioux  City,  nor  have  the  same  been  tendered  to  the  said 
village,  or  to  any  one  for  it,  except  as  the  same  are  ten- 
dered by  the  amended  answer  filed  in  this  case  during 
the  progress  of  the  trial. 

"11.  The  court  finds  that  the  tax  listed,  assessed  and 
levied  against  bridge  property  and  the  plaintiff  for  the 
year  1896  is  a  proi)er  charge,  and  that  the  injunction 
heretofore  granted  restraining  its  collection  should  not 
have  been  granted  and  should  now  be  dissolved. 

"12.  That  the  taxes  liste<l,  assesscnl  and  levied  against 
the  approach  of  said  bridge  for  the  years  1897,  1898,  and 
1899,  was  and  is  a  proper  charge  against  said  approach 
and  the  plaintiff,  and  the  injunction  heretofore  granted 
restraining  the  collection  should  not  have  been  granted 
and  should  now  be  dissolved  as  to  the  tax  against  the 
approach  for  said  years. 

''13.  The  court  finds  that  the  taxes  listed,  assessetl  and 
levied  for  village  ]>iirp()ses  for  th(^  y(*ars  1897,  1898  and 
1899  upon  the  valuation  of  that  }>ortion  of  said  bridge 
resting  upon  the  piers  is  not  a  prop(^r  charge  against 
said  property  or  against  the  plaintiff  and  that  the  plain- 
tiff is  entitled  to  an  injunction  as  to  the  tax  levied  or 
listed  for  such  purposes  against  said  portion  of  said 
bridge  structure." 
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Upon  the  findings  the  lower  court  rendered  a  decree 
that  the  whole  tax  for  the  year  1896  was  valid,  and  there- 
fore refused  an  injunction  as  to  the  collection  of  the  tax 
for  that  year.  As  to  the  subsequent  years  involved  in 
the  litigation,  the  court  decreed  that  the  bridge  being 
without  the  limits  of  the  village,  the  tax  upon  it  was 
void,  and  the  defendants  were  accordingly  enjoined  from 
collecting  the  same.  As  a  large  portion  of  the  approach 
was  within  the  corporate  limits  of  the  village,  the  tax 
as  levied  for  those  years  upon  that  structure  was  de- 
creed valid,  and  the  court  refused  to  enjoin  their  col- 

a 

lection.  From  this  decree  both  parties  appeal  to  this 
court,  and  the  whole  case  is  before  us  for  consideration. 
It  will  be  noted  that  the  findings  numbered  2,  3,  4, 
cause  the  principles  of  law  governing  this  case  to  fall 
within  the  decision  in  Chicago,  B.  &  Q.  R.  Co.  v,  Cass 
County,  svpra,  wherein  it  was  held  that  a  railroad  bridge, 
no  part  of  which  touched  any  portion  of  a  school  district, 
could  be  assessed  by  said  district.  It  was  ruled  that  the 
boundaries  of  the  district  were  the  high-water  bank  or 
meander  line  of  the  government  subdivision  of  land  in- 
cluded in  it,  the  meander  line  and  the  high- water  bank 
coinciding  at  that  point.  It  is  conceded  by  counsel  for 
defendant  that  this  case  falls  within  the  doctrine  therein 
announced;  but  the  decision  itself  is  attacked  as  not  a 
proper  rule,  and  we  are  asked  to  hold  that  the  boundary 
of  the  village  is  either  the  line  of  low  water  in  said  river, 
or  the  middle  thread  of  the  stream.  .  We  are  satisfied 
with  the  principles  announced  by  that  decision,  which 
have  also  been  followed  in  Chicago,  B,  &  Q.  R,  Co.  v.  City 
of  Nebraska  City,  53  Nebr.,  453.  It  is  possible,  however, 
that  in  the  Cass  County  Case  the  learned  commissioner 
who  prepared  the  opinion  somewhat  confused  the  terms 
"high-water  bank"  and  "meander  line,"  as  he  uses  the 
same  interchangeably — an  error  doubtless  growing  out  of 
the  fact  that  the  two  lines  coincided  at  the  point  where 
the  bridge  under  consideration  in  that  case  was  located. 
The  decision,  in  eflEect,  held  that  the  boundary  of  the 
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school  district  is  the  line  of  high  water,  or  the  high- 
water  bank,  and  with  that  conclusion  we  are  satisfied. 
It  is,  therefore,  unnecessary  to  further  discuss  the  ques- 
tion more  in  detail  than  to  say  that  the  bridge  structure 
in  controversy  here  is  wholly  without  the  corporate  lim- 
its of  the  village,  and  is  not  taxable  by  it.  The  court 
below  was  right  in  enjoining  the  defendants  from  col- 
lecting any  taxes  so  levied  upon  said  bridge  structure. 

The  next  question  for  discussion  is,  was  it  error  to 
declare  valid  the  whole  of  the  tax  levied  for  the  year 
1896  upon  both  bridge  and  approach,  according  to  finding 
of  fact  No.  7y  wherein  it  appears  that  for  the  year  1896  no 
schedule  of  property  was  returned  by  plaintiff  to  the 
assessor;  but  that  the  latter  assessed  both  bridge  and 
approach  as  one  structure,  and  that  no  appeal  was  ever 
taken  from  the  assessment  or  the  taxes  levied  thereon? 
The  lower  court,  doubtless,  reached  the  conclusion  that 
plaintiff  was  estopped  from  questioning  the  validity  of 
this  tax;  that  a  portion  of  this  bridge  was  (for  we  assume 
that  the  approach  is  a  part  of  the  bridge)  within  the 
corporate  limits  of  the  village,  the  county  commissioners 
had  jurisdiction  of  the  matter;  and,  having  acquired 
jurisdiction,  its  action  in  levying  the  tax  upon  the  whole 
structure  was  adjudicated,  since  no  appeal  was  taken 
from  the  assessment.  This  conclusion  is  proper,  if  the 
fact  that  a  portion  of  the  property  sought  to  be  assessed 
being  without  the  jurisdiction  of  the  corporation  did  not 
render  the  act  of  the  authorities  wholly  void.  If  its  act 
was  for  that  reason  invalid,  then  no  duty  devolved  upon 
plaintiff  to  appeal  from  the  assessment.  If  the  whole  of 
this  property  was  without  the  limits  of  the  village,  there 
is  no  doubt  that  such  attempted  assessment  would  be 
void.  Chicago,  B.  d  Q.  R.  Co.  v.  Cass  County,  supra.  Does 
the  fact,  that  the  situs  of  a  portion  of  the  property  sought 
to  be  assessed  was  within  the  village  limits,  take  the 
case  outside  of  the  rule  therein  announced?  As  is  well 
said  in  counsel's  brief,  the  point  here  presented  is  one 
going  to  the  very  power,  authority  and  jurisdiction  of 
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the  taxing  authorities,  and  is  not  a  question  of  mere 
irregularity  ooeuring  while  exercising  a  valid  power.  We 
are  inclined  to  adopt  the  rule  that,  because  the  citizen 
has  the  right  to  assume  that  municipalities,  throu^';h 
their  officials,  will  properly  perform  their  duties  (one  of 
which  is  to  know  the  boundaries  of  the  corporate  terri- 
tory), there  is  no  obligation  imposed  upon  a  properly 
owner  to  appear  before  the  taxing  body  and  complain 
should  it  attempt  to  assess  as  a  whole  property,  part  of 
which  is  within  and  part  without  the  territorial  limits 
of  the  municipality,  and  that  such  tax,  being  void  in 
part,  because  of  want  of  jurisdiction,  which  jurisdiction 
it  was  the  duty  of  the  officials  to  know,  the  whole  of  such 
assessment  is  void,  unless  the  amount  of  tax  assessed 
against  that  portion  within  its  jurisdiction  can  be  readily 
separated  from  the  portion  without.  Arthur  v.  School 
District,  30  Atl.  Kep.  [Pa.],  299;  Mills  v.  Johnson,  17  Wis., 
622;  Cram  r.  Cittf  of  JanesrUle,  20  Wis.,  321;  Hvhmd  r. 
Ashland  Count  if,  55  Wis.,  145;  Hutchinson  v.  Omaha,  52 
Nebr.,  345.  As  this  court  will  not  resolve  itself  into  a 
taxing  board,  and  as  the  rec^ord  presents  no  data  from 
which  to  determine  what  portion  of  this  tax  is  valid  and 
what  part  invalid,  we  must  hold  the  whole  void,  and  it 
necessarily  follows  that  the  court  erred  in  refusing  a 
perpetual  injunction  as  to  the  taxes  assessed  for  the  year 
1896. 

Did  the  court  correctly  hold  that  the  tax  levied  on  the 
bridge  proper  for  1897,  1898  and  1899  was  void,  and  that 
the  assessment  upon  the  approach  was  valid?  This  por- 
tion of  the  decree  was  based  upon  finding  of  fact  No.  9, 
wherein  it  was  found  that  plaintiff  returned  the  bridge 
for  the  years  separately  from  the  approa(*h,  though  the 
officer's  assessed  the  same  as  if  all  of  said  bridge  and  ap- 
proach were  within  the  corporate  limits  of  said  village, 
but  declared  that  the  taxes  upon  the  approach  were  valid, 
to  the  extent  of  the  value  placed  upon  it  by  plaintiff,  to- 
wit,  f3,000.  Plaintiff,  by  making  its  return,  was  not 
estopped  to  question  the  validity  of  the  tax  {Chicago,  II 
10 
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d.  Q.  B.  Co.  V.  Ga88  County ^  supra) ;  and,  by  the  same  au- 
thority, it  was  doubtless  right  in  holding  the  attempt 
to  assess  the  bridge  void.  Was  that  portion  of  the  de- 
cree sound  declaring  the  tax  upon  the  approach  valid? 
If  the  attempt  to  assess  the  bridge  and  approach  as  a 
whole  in  1896  was  void,  for  the  reason  that  a  portion  of 
said  structure,  taking  it  as  a  whole,  was  without  the 
corporate  limits  of  the  village,  as  we  have  already  de- 
termined, then  for  the  same  reason  any  attempt  to  tax 
the  whole  of  the  approach  was  also  void,  for  by  finding 
of  fact  No.  4  at  least  ninety  feet  of  said  approach  is  east 
of  the  high-water  bank  of  the  Missouri  river,  and,  there- 
fore, outside  of  the  limits  of  said  village,  and  as  we  have 
no  means  of  separating  that  portion  of  the  tax  upon  this 
approach  which  is  void  from  that  portion  levied  upon 
the  part  of  the  approach  which  is  within  the  limits  of 
the  village,  the  whole  of  the  tax  is  invalid,  and  the  court 
erred  in  declaring  any  of  the  taxes  assessed  for  said  years 
1897,  1898  and  1899  on  either  said  bridge  or  said  ap- 
proach to  be  valid. 

No  tender  of  any  amount  of  these  taxes  so  attempted 
to  be  levied  was  made  by  plaintiff  before  suit,  though 
during  the  trial  an  amended  pleading  was,  by  leave  of  the 
court  filed,  wherein  plaintiff  offered  to  pay  such  taxes  as 
the  court  might  decree  to  be  valid ;  and  it  is  argued  that 
for  the  reason  that  no  tender  was  made  before  suit  com- 
menced it  can  not  be  maintained.  This  tax  is  wholly 
void,  not  merely  irregular,  and,  therefore,  no  tender  was 
necessary.  Morris  v,  Merrell,  44  Nebr.,  423;  CJooley,  Tax- 
ation [2d  ed.],  764,  note  1;  Yocum  v.  First  Nat.  Bank  of 
Brazil  38  N.  E.  Rep.  [Ind.],  599;  Wells  County  v.  Gruver, 
17  N.  E.  Rep.  [Ind.],  290;  De  Fremery  v.  Austin,  53  Cal., 

380. 

Considerable  discussion  has  taken  place  in  the  briefs 
as  to  whether  the  approach  to  this  bridge  was  a  part  of 
the  bridge,  that  is,  whether  the  two  constitute  one  struc- 
ture, or  two.  So  far  as  pertains  to  this  litigation,  we 
think  the  question  immaterial.     The  corporate  authori- 
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ties  of  the  village  can  tax  no  more  of  the  property  of 
plaintiflf  than  is  situate  within  the  corporate  limits.  It 
lias  a  right  to  tax  all  that  portion  within  its  limits,  but 
not  an  inch  more.  Doubtless,  no  more  difficulty  will  be 
♦  ncountered  in  arriving  at  the  value  of  that  portion 
within  the  territorial  limits  of  the  village  than  would 
oceurwere  the  structure  a  railroad,  which,  being  a  whole, 
iniglit  have  one  mile  of  its  road-bed  within  the  village 
and  s<*veral  thousand  miles  outside  it. 
The  decree  is  accordingly 

KE\rERSED  IN  PART  AND  AFPraMBD  IN  PART. 


BUT.T.ARD  &  HOAOLAND  V.  C.  L.  CHAFFRE. 

Filed  December  18, 1900.    No.  11,522. 

Garnishment:  ]Iesidence  of  Creditor.  It  is  the  settled  doctrine  of 
this  court  that  one  can  be  pram i shed  only  in  the  state  where 
the  debt  is  payable,  if  that  be  the  place  of  residence  of  his 
creditor. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaitgh,  J.    Affirmed 

Ed.  F.  f^milK  for  plaintiffs  in  error. 

Mai'tin  lM)''!(lon,  oonira. 

NORVAL,   C.   J. 

This  is  an  ^rror  proceeding  brought  to  review  a  judg- 
ment of  the  flistrivl  court  of  Douglas  county.  The  cause 
was  submitttMl  on  an  agreed  printed  abstract  of  the 
record  in  pursuance  of  section  1,  rule  2.  The  brief  of 
counsel  for  plaintiff  contains  a  very  clear  and  concise 
statement  of  the  case,  which  we  adopt:  "Bullard  &  Hoag- 
land  is  a  partnership  carrying  on  a  retail  lumber  busi- 
ness in  Omaha.  William  ('amenm  &  Co.  are  wholesale 
dealers  in  lumber  located  at  Waco,  Texas,  and  carrying 
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on  business  from  that  point.  C.  L.  Ghaiffee  is  also  a 
dealer  in  lumber,  residing  and  doing  business  in  Omaha. 
Bullard  &  Hoagland  brought  suit  in  justice  court  of 
Doufiflas  county  against  Cameron  &  Co.,  to  recover  dam- 
ages for  the  failure  of  Cameron  &  Co.,  to  deliver  certain 
lumber  sold  to  Bullard  &  Hoagland.  An  affidavit  for 
an  attachment  was  filed  on  the  ground  that  (.^ameron  & 
C^o.  were  non-residents  of  the  state  of  Nebraska^  and  C. 
L.  Chaffee  was  garnisheed  as  having  money  in  his  hands 
or  as  being  indebted  to  C^ameron  &  Co.  Service  was  had 
on  Cameron  &  Co.  by  publication.  Chaffee  appeared  in 
answer  to  the  garnishment  summons  and  his  examination 
disclosed  that  he  was  indebted  to  Cameron  &  Co.  in  an 
amount  exceeding  the  claim  of  Bullard  &  Hoagland,  but 
he  also  testified  that  the  money  wiiich  he  owed  Cameron 
&  Co.  was  payable  in  Waco,  Texas.  On  this  showing  the 
justice  dismissed  the  action  for  want  of  jurisdiction  and 
released  the  garnishee,  holding  the  money  was  not  sub- 
ject to  garnishment.  The  case  was  then  carried  to  the 
district  court,  and  in  that  court  Chaffee  filed  objections 
to  the  jurisdiction  of  the  court  over  the  fund  on  the 
ground  that  the  same  was  payable  in  Texas.  The  district 
court  sustained  the  objections  and  released  the  garnishee. 
From  this  order  releasing  the  garnishee,  these  proceed- 
ings in  error  are  prosecuted." 

One  question  is  presented  for  consideration,  viz. :  Can 
a  debtor  be  garnished  in  this  state,  if  the  debt  he  owes 
is  payable  in  another  state,  his  creditor  also  being  a 
resident  in  that  other  state?  The  brief  of  plaintiflF  very 
ably  presents  the  arguments  which  go  to  sustain  the 
affirmative  of  this  proposition,  and  decisions  of  courts 
which  adhere  to  that  rule  are  carefully  collatcMl  and  pre- 
sented. On  the  proposition  there  is  a  conflict  in  the 
decisions.  Were  the  questions  open  to  discussion  in  this 
state,  it  would  be  a  pleasure  for  us  to  amplify  upon  the 
subject,  but,  unfortunately  for  plaintiff,  this  court  has 
adopted  the  opposite  rule,  and,  as  it  can  be  upheld  by 
both  reason  and  authority,  it  is  not  the  inclination  of  the 
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court  to  change  it.  Both  views  have  their  advantages 
and  defects,  as  will  appear  in  the  elnoidntion  of  the  mat- 
ter. The  leading  case  in  this^  state  is  Amcric(ui  Central 
Ins.  Co.  V.  Heftier,  37  Nebr.,  849,  the  opinion  being  by 
AIaxwell,  C.  J.  The  action  wa8  begun  in  Saline  county 
by  the  holder  of  an  insurance  policy,  to  recover  for  los;^ 
under  its  terms.  The  defendant  set  up  in  its  answer  that 
its  principal  place  of  business  was  in  St.  Louis,  Alissouri; 
that  it  had  a  regularly  appointed  agent  in  Chicago,  Illi- 
nois, also  one  in  Orete,  Nebraska;  that  by  the  terms  of 
the  policy  any  loss  under  it  was  payable  at  Crete;  that 
after  the  loss  the  company  was  garnished  in  Chicago,  in 
a  suit  commenced  there  against  Hettler,  plaintiff  in  that 
action,  sendee  being  had  on  him  by  publication;  that  it 
had  answered  in  said  garnishment  proceedings,  admit- 
ting that  it  owed  Hettler,  but  that  judgment  had  not  yet 
been  rendered  in  the  case.  Under  this  state  of  farts  we 
held  that  the  Illinois  court  had  no  jurisdiction  to  enter- 
tain garnishment  proceedings  against  the  company;  that 
the  debt  being  payable  in  Crete,  Nebraska,  that  being 
the  place  of  residence  of  the  principal  debtor,  tliere  wais 
no  money  or  property  of  his  in  the  hands  of  the  insniant  c 
c!ompany  in  the  state  of  Illinois  subject  to  garnishment 
proceedings;  and  in  so  holding  we  but  follow*^!  other 
de<!isions  of  this  court.  Mathews  v.  Smith,  13  Nebr.,  ITv^; 
WrigJit  i\  Chicago,  B.  d  Q.  R.  Co.,  19  Nebr.,  175;  Turner  v. 
f^iouw  City  &  P.  R.  Co.,  19  Nebr.,  241.  Decisions  of  other 
states  upholding  the  same  inile  are  easily  obtainable. 
Hamilton  v.  Plumer,  34  N.  W.  Rep.  [Mich.],  278;  Louisville 
&  N.  R.  Co.  V.  Doolejf,  78  Ala.,  525;  Taylor  v.  JAfe  Ass'n, 
13  Fed.  Kep.,  493.  No  doubt,  objection  can  be  made  to 
this  rule.  It  is  possible  that  under  it  no  garnishment 
of  a  debt  can  be  had  where  the  debtor  and  creditor  live 
in  different  states,  the  debt  being  payable  in  the  state 
wherein  the  creditor  is  resident.  Of  course,  it  does  not 
follow  from  that  fact  that  the  creditor  of  such  a  creditor 
is  rf^iiediless.  However,  the  upposite  rule  has  also  »t^ 
drawbacks;  quite  as  objectionable,  obviously,  as  the  rule 
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already  adopted  by  this  court.  Some  of  the  difficulties 
encountered  in  these  jurisdictions  are  well  represented 
in  one  of  the  cases  cited  ^j  counsel  for  plaintiff,  as  the 
court  found  itself  involved  in  a  case  where  questionable 
application  of  legal  maxims  must  be  resorted  to  to  save 
a  garnishee  from  paying  his  debt  twice,  the  case  being 
Lancashire  Ins,  Co.  v.  Gorhctts,  165  111.,  592,  36  L.  R.  A., 
640.  The  court,  while  it  announced  the  law  to  be  that 
a  debt  could  be  garnished  in  any  jurisdiction  where  the 
garnishee  might  be  sued  by  his  (creditor;  recognized  the 
difficulty  mentioned,  and,  because  the  court  of  another 
state  already  rendered  garnishment  judgment  against  the 
garnishee  in  a  suit  instituted  by  another  creditor  of  its 
creditor,  refused  to  sustain  a  judgment  I'endered  in  favor 
of  the  plaintiff  in  the  action  decided  by  it.  This,  al- 
though the  justice  who  wrote  the  opinion  conceded  that 
the  rule,  that  where  courts  have  concurrent  jurisdiction 
the  one  lirst  acquiring  juris<liction  will  retain  it  until 
the  matter  is  finally  disposc^d  of,  does  not  apply  to  courts 
iu  different  states.  The  court  obviously  rested  its  de- 
rision on  the  doctrine  that  the  garnishee  is  not  to  be 
placed  in  any  worse  position  by  the  garnishment  than 
he  occupied  as  the  debtor  of  the  principal  defendant. 
The  court  further  dischiimed  that  to  refuse  to  render 
judgment  against  the  garnishee  was  to  discriminate 
against  its  own  citizens,  but  asserted  that,  as  the  citizens 
of  that  state  had  the  same  facilities  for  obtaining  judg- 
ment and  satisfaction  as  the  citizens  of  other  states,  the 
maxim.  Qui  prior  est  tempore,  potior  est  ;wre,was  applicable. 
The  decision  seems  also  to  have  been  rested  somewhat 
upon  the  doctrine  of  comity  between  states,  whereby  the 
judgments  of  the  courts  of  one  state  are  recognized  by 
those  of  other  states.  Unfortunately,  sometimes,  for  liti- 
gants, courts  refuse  to  set  aside  the  dcK'trine  that  the 
courts  will  protect  the  rights  and  interests  of  citizens, 
even  at  the  expense  of  the  rights  and  interests  of  the 
citizens  of  other  states,  or  to  hold  that  such  doctrine 
]iuist  i»iv(^  pla<'e  to  the  maxim  tLat  he  who  is  tii  st  in  time 
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is  strongest  in  right  Hence,  from  this  oonfliet  of  law 
has  flowed  the  evil  occasionally,  that  a  debtor  has,  by 
garnishee  process,  been  compelled  to  pay  his  debt  twice, 
ufitwithstanding  the  rule  that  the  garnishee  is  not  to  be 
plax^ed  in  any  worse  position  by  garnishment  process 
than  he  would  occupy  as  debtor  of  the  principal  de- 
fendant. While  we  are  not  entirely  satisfied  with  the 
doctrine  to  which  this  court  is  committM,  we  are  con- 
strained to  adhere  to  that  rule,  that  a  debtor  can  be  gar- 
nished only  in  the  state  where  the  debt  is  payable,  if 
that  be  the  place  of  residence  of  his  creditor,  as  long  as 
it  appears  that  no  greater  evils  can  flow  from  it  than 
from  the  one  holding  that  the  garnishment  process  may 
issue  in  any  jurisdiction  wiie re  the  garnishee  may  reside, 
regardless  of  the  place  where  his  debt  may  be  payable, 
or  hiw  creditor  may  reside.  It  is  true  that  our  holding 
prevents  garnishment  process  from  issuing  where  a 
debtor  resides  in  this  state,  his.  debt  bein<r  payable  in 
another  state,  the  latter  being  the  place  of  residence  of 
his  creditor;  but  that  is  a  defect  in  the  law  readily  reme- 
die<l  by  legislative  enactment. 

The  order  of  the  district  court  is 

Affirmbd. 


State  of  NiTbraska,  appellee,  v.  Oehman  Savings 

Bank,  appellant. 

Filed  Decembeb  18, 1900.    No.  11,627. 

1.  Judicial   Sale:     Confirmation:      Briefs:      Assignment:      Waiver. 

Objections  to  the  confirmation  of  a  judicial  sale,  not  argued  in 
the  briefs,  are  waived. 

2.  Motive  of  Party  to  Suit:     Legal  Rights:     Inquiry.     The  motive 

which  induces  a  party  to  defend  a  suit  broufipht  against  hira  vrill 
not  be  inquired  into,  but  rather  his  legal  rights  in  the  premises. 

g,  Brror:  Reversal.    To  obtain  a  reversal  of  an  order  of  the  trial 
court,  prejudicial  error  must  be  shown. 
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Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Fawcett,  J.     Aifirnifd  in  part. 

Jod  W.  West,  for  appellant 
Ralph  W.  Breckenridge,  contra. 

NoKVAL,  0.  J: 

This  is  an  appeal  by  the  German  Savings  Bank  from  an 
order  of  the  district  court  for  Douglas  county  confirming 
a  sale  of  real  estate  of  the  bank  sold  by  its  receiver,  pur- 
suant to  the  direction  of  the  court.  Upon  the  report  be- 
ing filed,  citation  was  issued  to  show  cause  by  a  certain 
date  why  such  sale  should  not  be  confirmed,  which  was 
directed  to  be  serv^ed  ui)on  said  bank,  and  it  wa«  accord- 
ingly served  upon  Mr.  Wost.  as  attorney  for  said  bank. 
Upon  the  day  fixed  for  heai*ing,  said  bank  appeared  by 
its  said  counsel  and  filed  objections  to  such  confirmation, 
supporting  the  same  by  affidavits  and  other  evidence.  A 
counter-showing  was  made  by  the  receiver,  conflicting 
with  the  evidence  offered  by  the  bank,  through  its  attor- 
ney. On  these  proofs  the  couH,  on  the  24rh  day  of  Feb- 
ruary, 1900,  announced  and  entered  of  record  its  ruling 
that  no  sufficient  cause  had  been  shown  why  said  report 
should  not  be  approved  and  the  sale  confinned;  whei'e- 
upon  the  bank,  through  its  attorney,  took  an  exception, 
and  asked  for  an  order  of  the  court  fixing  tlie  amount  of 
a  supersedeas^  bond,  and  the  lourt.  continued  the  further 
hearing  of  the  matter  until  March  8.  1900.  After  this 
continuance  the  re<*eiver  and  ceitaiu  creditoi*8  of  the  bank 
presented  morions  to  strike  from  the  files  and  records  of 
the  <'ause  the  objections  to  the  confirmation  of  said  sale, 
as  well  as  the  altidavits  in  support  thereof,  filed  by  its 
l)iir])()rted  attorney,  and  they,  as  well  as  the  receiver, 
objected  to  tin  court  fixing  a  su])(»rs«Mleas.  On  the  ques- 
tion of  Mr.  West's  authoiity  to  api)ear  for  the  bank  a  con- 
sideiable  amount  of  testimony  was  tak(*n,  from  which  it 
Avas  found  tliat  said  West  was  not  authorized  to  appeal^ 
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for  the  bank,  but  was  in  fa<!t  acting  for  certain  stock- 
holders in  the  bank,  whose  purpose  in  contesting  the 
sale  was  to  delay  the  final  settlement  of  the  bank's  af- 
fairs and  thus  prevent  action  against  the  stockholders 
on  their  statutory  liability.  The  court  sustained  said 
motions  to  strike,  and  refused  a  supersedeas  to  said  bank, 
and  thereupon  the  court,  without  vacating  its  findings  us 
to  the  regularity  of  the  sale,  entered  the  order  of  con- 
firmation, from  which  this  appeal  is  prosecuted.  After- 
wards, said  bank  began  mandamus  proceedings  in  this 
court,  to  compel  the  lower  court  to  fix  the  amount  of  the 
supersedeas  bond,  and,  on  the  hearing,  said  writ  was 
issued  as  prayed  {State  r.  Faivcetty  60  Nebr.,  393),  and  the 
present  case  now  comes  to  this  court  on  appeal  from  the 
order  confirming  said  sale.  In  the  brief  filed  by  counsel 
for  the  bank,  the  objei*tions  made  as  to  the  regularity  of 
the  sale  are  not  argued;  hence  all  such  objections  are 
waived.  Gill  v.  Lydick,  40  Nebr.,  508;  Glaze  v.  Parcel,  40 
Nebr.,  732;  Madseii  v.  State,  44  Nebr.,  631. 

The  only  complaint  urged  by  counsel  in  his  brief  is 
the  order  of  the  court  sustaining  the  motion  to  strike 
from  the  files  his  objections  to  the  sale,  and  the  evidence 
filed  in  support  thereof.  It  is  insisted  that  the  ruling 
assailed  was,  in  effect,  a  denial  of  its  right  to  appear  and 
defend.  The  court  below  doubtless  erred  in  sustaining 
this  motion,  for  the  evidence  offered  in  its  support  went 
as  much  to  the  motives  of  the  bank  in  continuing  this 
litigation,  which  has  been  tedious  and  exacting  almost 
beyond  the  limits  of  patience,  as  to  its  right  to  do  so; 
and  of  course  its  motive,  or  that  of  those  who  perhaps 
have  encouraged  it  in  this  course,  is  not  to  be  inquired 
into,  provided  it  has  the  right,  to  resist  every  step  in  the 
cause,  and  doubtless  that  right  is  accorded  it  under  the 
law.  Moreover,  the  citation  was  served  upon  Mr.  West, 
as  attorney  for  the  bank,  which  was  a  recognition  of  his 
authority  to  appear  and  represent  it  in  resisting  the  sale. 
State  V.  Fawcett,  sifpra. 

That  part  of  the  order  of  the  gourt  whereby  the  motion 
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to  strike  said  objections  and  the  evidence  offered  to  sup- 
port them  was  sustained  is,  therefore,  reversed,  but  aa, 
before  this  motion  to  strike  was  heard  and  sustained,  the 
appellant  had  a  hearing,  from  which  the  court  found  that 
said  objections  had  not  been  sustained,  and  all  the  evi- 
dence pix)duced  by  the  parties  on  that  question  is  before 
us,  we  do  not  deem  it  necessary  to  remand  the  case  for 
a  new  hearing  in  regard  to  such  objections,  as  from  an 
examination  of  the  record  and  evidence  we  are  satisfied 
that  the  lower  court  was  right  in  overruling  said  objec- 
tions, and  in  entering  its  order  confirming  said  sale,  and 
its  order  in  that  respect  is 

Affirmhd. 


Jerry  K.  Boss,  appellee,  v.  Daniel  MoMANiGAii, 

APPELLANT. 
Filed  December  18, 1900.    No.  9,331. 

1.  Title  to  Land:  Right  to  Maintain  Action.    A  party,  whether  in 

actual  possession  or  not,  may  maintain  a  Buit  to  establish  his 
title  to  land  against  any  adverse  claimant. 

2.  Finding:  Tebtimont.    A  finding  based  upon  substantially  conflict- 

ing testimony  will  not  be  disturbed. 

3.  Tenant  Can  Not  Dispute  Landlord's  Title.    Before  a  tenant  can 

iniiiate  an  adverse  holding  and  set  the  statute  of  limitations 
running  in  his  favor,  he  must  either  yield  up  possession,  or  else 
distinctly  repudiate  the  relation  created  by  the  lease  and  bring 
home  to  the  lessor  knowledge  of  the  fact  that  the  tenancy  has 
been  te rm  i  na  ted. 

Appeal  from  the  district  court  for  Washington  county. 
Heard  below  before  Dickinson,  J,    Afflnned. 

Andrew  R.  Oleson  and  Clark  G,  McNish,  for  appellant. 

F.  S.  Howell,  contra, 

Sullivan,  J. 

Jerry  K.  Ross,  claiming  to  be  the  owner  of  the  real 
estate  dearribed  in  the  petition,  instituted  this  action  in 
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the  district  court  for  Washington  county,  to  quiet  and 
confirm  his  title  against  an  adverse  claim  of  ownership 
set  up  by  the  defendant,  Daniel  McManigal.  All  the  dis- 
puted questions  were  resolved  in  favor  of  the  plaintiff, 
and  he  was  awarded  the  relief  for  which  he  prayed.  The 
first  argument  made  for  a  reversal  of  the  judgment  is 
that  the  defendant  being  in  possession  of  the  property 
and  the  plaintiff  out  of  possession,  the  court  was  without 
authority  to  adjudicate  upon  their  rights  in  this  form  of 
action.  This  contention  can  not  be  sustaiued.  It  is  now 
firmly  settled  in  this  state,  contrary  to  some  early  de- 
cisions, but  in  accordance  with  the  plain  purport  of  the 
statutes  (Compiled  Statutes,  1899,  ch.  73,  sec.  57),  that 
a  party,  whether  in  actual  possession  or  not,  may  main- 
tain a  suit  to  establish  his  title  to  land  against  any  ad- 
verse claimant.  Force  v.  Stiihbs,  41  Nebr.,  271;  Hall  v. 
Hooper  J  47  Nebr.,  Ill ;  Eityrs  v.  Nasotiy  54  Nebr.,  143. 

The  only  other  question  relied  upon  for  a  reversal  is 
that  the  evidence  does  not  warrant  the  conclusion  of  the 
trial  court,  that  the  litigants  sustained  to  each  other  the 
relation  of  landlord  and  tenant  from  1874  to  1896,  the 
period  in  which  McManigal  claims  his  adverse  occu- 
pancy of  the  premises  ripened  into  a  perfect  title.  While 
the  greater  number  of  witnesses  testified  for  the  defend- 
ant upon  this  point,  we  are  disposed  to  think  that  the 
conflict  in  the  testimony  is  of  so  substantial  a  character 
that  we  would  not  be  justified  in  disturbing  the  findings 
made  by  the  able  and  careful  trial  judge,  who  had  far 
better  means  of  determining  the  weight  and  value  of 
the  evidence  than  we  possess.  If  Mc^Ianigal  entered 
upon  the  land  of  Ross's  tenant  and  did  not  afterwards 
surrender  possession,  he  could  not  acquire  an  adverse 
title  under  the  statute  of  limitations,  unless  Ross  knew 
that  he  was  holding  adversely.  It  is  an  ancient  principle 
of  the  common  law,  founded  upon  considerations  of  ex- 
pediency and  justice,  that  a  tenant  must  deal  in  good 
faith  with  his  landlord,  lie  is  bound  to  surrender  pos- 
session of  the  demised  jiremises  at  the  expiration  of  the 
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lease,  and  if  he  fail  to  do  so,  it  will  be  presumed  that  he 
continues  to  hold  in  the  charaiter  of  a  tenant.  This  pre- 
sumption, it  is  true,  is  not  an  irrebuttable  one,  but  it 
can  not  be  overcome  by  evidence  of  a  secret  purpose  on 
the  part  of  the  tenant  to  hold  adversely.  Thrall  v.  Om^ha 
Hotel  Co.,  5  Nebr.,  295;  Lausman  v.  Drakos,  10  Nebr.,  172; 
i^chwlds  V.  Ilorbach,  49  Nebr.,  2(52.  Before  he  can  initiate 
an  adverse  holding  and  set  the  statute  of  limitations 
running  in  his  favor,  he  must  either  yield  up  possession 
or  else  distinctly  repudiate  the  relation  created  by  the 
lease  and  bring  home  to  the  lessor  knowledge  of  the  fact 
that  the  tenancy  has  been  terminated.  Smith  v.  Hitch- 
rock\  38  Nebr.,  104;  Johnson  v.  Butt.  46  Nebr.,  220;  Pulford 
i\  Whicher,  76  Wis.,  555;  Ki(/(f  r.  Cook,  9  111.,  336;  Am.  & 
Eng.  Ency.  Law  [2d  ed.],  811.  The  failure  to  i)ay  rent, 
even  in  the  absence  of  a  demand,  does  not  make  the  pos- 
session adverse;  it  does  not  raise  a  presumption  that  the 
lessee  has  renounced  the  title  under  which  his  tenure 
commenced.  The  findings,  which  were  against  the  de- 
fendant on  every  contested  point,  justify  the  conclusion 
that  the  possession  of  JIcManigal  from  1874  to  1896  was 
the  possesion  of  Ross,  and  that  consequently  the  action 
was  not  barred  by  limitation. 

The  judgment  is 

Affirmed. 


Gottlieb  Bantley  v.  Eli  as  Baker  et  al. 

Filed  December  18,  1900.     No.  9,335. 

1.  Clerk  of  Court:    FrouciABY  Capacity;    Order  ov  Court:    Receiv- 

ing Money.  Money  paid  to  the  clerk  of  the  court  pursuant  to 
an  order  or  judgment  of  the  court  is  received  by  such  clerk  in 
his  official  capacity. 

2.  :    :    :    Notes  in  Custodia  Clerici.    Where,  in  an 

action  for  specific  performance,  the  decree  provides  that  notes 
evidencing  part  of  the  purchase  price  shall  be  deposited  with 
the  clerk  of  the  court  pendiiij*-  the  execution  of  a  deed  by  the 
vendor,  such  clerk  is  neither  charged  with  (he  duty,  uor  given 
the  right,  to  collect  or  receive  in  his  otlicial  capacity  the  money 
due  upon  the  notes. 
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3.  Decree:    Xon-Performaxce  of  Condition:    Contract  of  Sale:  Spe- 

cific Execution:  Defense.  The  non-performance  of  some  con- 
dition in  a  decree  for  tlie  specific  execution  of  a  contract  of 
sale  is  no  defense  to  an  .leticm  against  the  clerk  of  the  court 
for  conversion  of  niouey  paid  to  him  in  accordance  with  the 
requirements  of  the  decree,  if  it  be  made  to  appear  that  the 
party  for  whose  benefit  the  condition  was  inserted  has 
waived  it. 

4.  Action  on  Official  Bond:  Limitation.    An  action  on  an  official  bond 

is  not  barred  until  the  expiration  of  ten  years  from  the  time 
the  cause  of  action  accrued. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.     ReiHiscd, 

C  //.  Bane  and  A.  A.  Altsehuler^  for  plaintiff  in  error. 

Mortiiny  d  Berge,  contra. 

Sullivan,  J. 

This  was  an  action  by  Gottlieb  Bantley  upon  the  offi- 
cial bond  of  Elias  Baker,  who  was  at  one  time  clerk  of 
the  district  court  of  Lancaster  county.  The  defendants 
demurred  to  the  petition  on  the  ground  that  it  was  de- 
ficient in  substance.  The  court  sustained  the  demun*er 
and,  the  ])]aintilT  having  declined  to  amend  his  plead- 
ing, judgment  on  the  merits  was  given  against  him.  It 
appears  from  the  record  that  in  1882  Richard  0.  McWil- 
liams  obtained  a  decree  in  said  court  against  Bantley 
enforcing  specifically  a  contract  of  sale.  That  decree, 
so  far  as  it  is  material  in  this  ciise,  is  as  follows:  '*And 
this  cause  then  coming  on  to  be  heard  upjm  the  petition 
and  proofs  the  court  finds  that  th(*  phiiutiflf  is  entitled 
to  the  specific  execution  of  the  contract  set  forth  in  said 
petition,  and  thereupon  the  plaintift'  ])r(Mluces  in  court 
the  sum  of  $900  and  the  thi*ee  several  promissory  notes 
of  plaintiff  in  the  sum  of  $500  each,  each  payable  on  or 
before  one,  two  and  three  years  from  tlieir  date,  respect- 
ively, and  dated  the  fifteenth  (15th)  day  of  June,  A.  D. 
1882,  with  interest  at  seven  (7)  per  centum  per  annum, 
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secured  by  purchase  money  mortgage  on  said  premises, 
and  said  sum  of  money  and  said  notes»and  mortgage 
are  by  the  court  directed  to  be  paid  to  and  filed  with  the 
clerk  of  this  court,  and  the  same  is  by  the  plaintiff  so 
done  and  thereupon  it  is  by  the  court  considered  that 
said  defendant  convey  the  premises  described  in  said 
petition,  to-wit:  The  southeast  quarter  of  section  twen- 
ty-four (24))  in  township  numbered  ten  (10)  north  of 
range  seven  (7)  east  of  the  sixth  principal  meridian,  by 
good  and  sufficient  warranty,  and  with  release  of  dower 
free  from  incumbrances,  and  with  good  title,  and  that  in 
default  thereof  that  this  decree  shall  have  the  same 
operation  and  effect  as  such  deed.  That  upon  defendant 
making  and  delivering  such  deed  the  clerk  pay  to  the 
defendant  said  sum  of  money  and  deliver  him  such  notes 
and  mortgage;  but  that  said  money,  notes  and  mortgage 
remain  in  control  of  the  clerk  until  such  deed  be  made 
and  delivered,  and  that  plaintiff  recover  of  and  from  the 

defendant  his  costs  herein  expended,  taxed  at  f " 

The  money,  notes,  and  mortgage  mentioned  in  the  de- 
cree were  immediately  turned  over  by  McWilliams  to 
A.  D.  Burr,  who  was  clerk  of  the  district  court  for  Lan- 
caster county  during  the  years  1882  and  1883.  The 
amount  due  upon  the  note  first  maturing  was  afterwards 
paid  to  Burr  during  his  official  term,  and  the  amounts 
due  upon  the  other  notes,  were  paid  to  his  successor,  Ed- 
ward R.  Sizer.  Baker  succeeded  Sizer  and  on  January 
9,  1892,  received  from  him  all  the  money  paid  by  McWil- 
liams to  either  Burr  or  Sizer  for  the  use  of  Bantley. 
This  money  having  been  converted  by  Baker  to  his  own 
use,  the  plaintitT  seeks  in  this  action  to  recover  of  his 
bondsmen.  The  main  defense  relied  upon  by  tlie  sureties 
is  that  the  money  in  quc^stion  was  not  received  by  their 
principal  by  virtue  of  his  office  as  clerk  of  the  district 
couH.  That  money  i>aid  to  the  clerk  of  the  court  pur- 
suant to  an  order  or  judgment  of  the  court  is  received  by 
the  clerk  in  his  official  cai)a(!ity,  is  no  longer  a  disput- 
able proposition  in  this  state.     Whcekr  v.   Barker,  51 
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Nebr.,  846;  Dirks  v.  Juel,  59  Nebr.,  353.  The  |900  men- 
tioned in  the  decree  came  into  the  possession  of  Burr  by 
virtue  of  his  office,  and  it  was  his  duty  to  hand  it  over  to 
liis  succej^sor.  When  it  came  into  Baker's  custody,  his 
duty  with  respect  to  it  was  an  official  duty,  for  a  breach 
of  which  his  sureties  are  liable.  But  in  regard  to  the 
money  paid  by  ifcWilliams  upon  the  notes,  we  reach 
a  different  conclusion.  The  (»lerk  was  required  by  the 
decree  to  file  the  notes  and  mortgage  and  keep  them  in 
his  office  -until  Bantley  should  execute  a  proper  deed. 
He  was  then  to  deliver  them  to  Bantley.  Under  no  cir- 
cumstances was  the  clerk  required  to  collect  the  notc^ 
or  receive  payment  of  the  same.  In  receiving  payment 
'  of  them  he  was,  therefore,  not  engaged  in  the  perform- 
ance of  a  duty  impose<l  by  law  or  contemplated  by  the 
decree.  The  money  paid  upon  the  notes  was  not  held 
by  Sizer  in  his  official  capacity,  and  hence  Baker  had  no 
right,  and  was  under  no  obligation,  to  rec*eive  it  as  clerk 
of  the  court.  Not  being  charged  by  law  with  the  cus- 
tody of  these  funds,  his  sureties  are  not  liable  for  his 
default. 

The  claim  that  this  action  was  barred  by  limitation  is 
without  merit.  This  court  is,  by  Merriam  v.  Miller,  22 
Nebr.,  218,  and  Alexander  v,  Overton,  22  Nebr.,  227,  com- 
mitted to  the  doctrine  that  an  action  on  an  official  bond 
may  be  commenced  within  ten  years  from  the  time  the 

a.  *■ 

right  to  sue  accrued.  The  pres(Mit  cause  of  action  did 
not  accrue  until  Baker  converted  the  $900  to  his  own 
use.  Prior  to  that  event  there  was  no  breach  of  the  bond. 
There  was  never  a  right  of  action  in  favor  of  the  plaintiff 
on  the  official  bond  of  either  Burr  or  Sizer  for  the  $900, 
because  they  were  guilty  of  no  (official  misconduct  in 
connection  with  it.    Barker  v,  Wheeler,  60  Nebr.,  470. 

It  is  said  that  the  plaintiff  has  not  complied  with  the 
conditions  of  the  decree  and  is,  therefore,  not  yet  en- 
titled to  recover  the  f900  paid  to  the  clerk  for  his  use 
by  McWilliams.  Upon  this  point  it  is  sufficient  to  say 
that  the  condition  of  the  decree  was  for  the  benefit  of 
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McWilliams,  and  that,  according  to  the  averments  of 
the  petition,  he  has  waived  it 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 

HoLCOMB,  J.,  took  no  part  in  the  opinion. 


Mary  H.  Parrotte  v.  C.'ity  of  Omaha  et  al. 

Filed  December  18, 1900.     No.  9,341. 

1.  Metropolitan  City:  Mayor  and  Council:  Opening  Street:   Special 

Tax.  The  ma3'or  and  council  of  cities  of  the .  metropolitan 
class  have  authority  to  raise,  by  special  taxation  of  'property 
benefited,  a  fund  to  defray  the  cost  and  expense  of  openings  a 
street  within  the  corporate  limits. 

2.  Special  Tax:    Injunction:    Onus   Probandi.     A  party  seeking  to 

enjoin  the  collection  of  a  special  tax  has  the  burden  of  .showing" 
that  the  taxing  power  was  not  lawfully  exercised,  or  that 
there  are  fatal  infirmities  in  tlje  proceedings  leading  up  to  the 
tax  levy. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed. 

Hcmier  &  Earner^  for  plaintiff  in  error. 

W.  J.  Conuell,  contra. 

Sullivan,  J. 

This  action  was  instituted  by  Mary  H.  Parrotte  and 
others  to  enjoin  the  collection  of  a  special  tax  levied  by 
the  mayor  and  council  of  the  city  of  Omaha  to  defray  the 
cost  of  opening  Twenty-ninth  avenue  from  Farnam  street 
to  Half-Howard  street  in  said  city.  The  petition  alleges: 
"The  plaintiff  ilary  H.  Parrotte  is  the  owner  of  the  fol- 
lowing describe<l  property  in  said  county  and  state,  to- 
wit:   The  west  44  feet  of  lot  four  (4),  block  eleven  (11), 
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McCormick's  addition ;  which  said  property  faces  on  29th 
avenue  and  extends  along  said  street  173  feet."  It  is  also 
alleged  that  the  assessment  complained  of  is  void  for 
various  reasons.  The  answer  admits  the  corporate  char- 
acter of  the  defendant  city;  admits  the  location  and  own- 
ership of  the  property  as  stated  in  the  petition;  admits 
the  opening  of  Twenty-ninth  avenue  by  the  city  authori- 
ties and  the  levy  of  a  special  tax  upon  said  property  to 
defray  the  cost  and  expense  of  the  improvement.  The 
other  material  averments  of  the  petition  are  denied.  The 
court  found  the  issues  in  favor  of  the  defendants  and  re- 
fused to  enjoin  the  enforcement  of  the  tax.  The  record 
upon  which  the  case  is  submitted  in  this  court  does  not 
include  the  evidence  given  at  the  trial ;  it  comprises  only 
the  petition,  answer  and  decision  of  the  court. 

The  brief  of  counsel  for  Parrotte  is  an  admirable  re- 
statement and  condensation  of  the  petition  in  error,  but 
does  not  profess  to  discuss  or  reason  upon  a  single  one 
of  the  alleged  errors  to  which  it  reproachfully  points. 
Stimulated,  however,  by  the  mere  suggestion  of  error,  we 
have  examined  with  some  care  each  of  the  fourteen  points 
relied  on  for  a  reversal  of  the  judgment;  but  our  diligence 
and  industry  have  not  been  rewarded  by  the  discovery  of 
any  judicial  aberration  from  which  the  plaintiffs,  or  any 
of  them,  have  suffered.  The  constitution  (art  9,  sec.  6) 
provides:  "The  legislature  may  vest  the  corporate  au- 
thorities of  cities,  towns  and  villages,  with  power  to  make 
local  improvements  by  special  assessment,  or  by  si)ecial 
taxation  of  property  benefited."  The  Omaha  charter  en- 
acted in  pursuance  of  this  provision  of  the  fundamental 
law  conferred  upon  the  mayor  and  council  the  authority 
which  they  assumed  to  exercise  in  opening  Twenty-ninth 
avenue  and  in  raising  a  fund  with  which  to  defray  the 
cost  and  expense  of  the  improvement.  It  may  be,  as 
counsel  claims,  that  there  are  fatal  infirmities  in  the 
proceedings  leading  up  to  the  tax  levy,  but  if  so,  the  rec- 
ord does  not  disclose  them.  The  mayor  and  council  had 
power  to  levy  and  collect  the  tax  in  question;  and  in  cases 
11 
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of  this  kind  the  burden  is  on  the  plaintiff  to  show  that 
such  power  was  not  lawfully  exercised. 
The  judgment  is 

AFFIBlfBD. 


LuoiAN  0.  Johnston  v.  Plorbnob  M.  Oeaig  bt  al. 

Filed  Decembeb  18, 1900.    No.  9,346. 

1.  Becitation  of  Facts:   Confibmation:    Expikation  op  Stat:    PEin>- 

UfQ  Appeal.  A  decree  of  foreclosure  directed  a  sale  of  the 
mortgaged  property,  and  also  found  the  defendant  personally 
liable  for  a  possible  deficiency.  The  defendant  asked  and  ob- 
tained a  stay  of  the  order  of  sale  and  prosecuted  an  appeal  to 
this  court,  giving  a  supersedeas  bond  conditioned  as  required 
in  cases  where  the  judgment  directs  the  payment  of  money. 
Held,  That  it  was  not  error  to  confirm  a  sale  of  the  property 
made  under  the  decree  of  foreclosure  after  the  expiration  of 
the  stay,  but  during  the  pendency  of  the  appeal. 

2.  Judicial  Sale:    Appraisement:    Motion  to  Vacate:     Absence  of 

Bill  of  Exceptions.  An  order  denying  a  motion  to  vacate  an 
appraisement  of  property  for  judicial  sale  on  the  ground  that 
the  appraiser's  valuation  vras  too  low  vtIII,  in  the  absence  of 
a  bill  of  exceptions  embodying  the  evidence  given  at  the  hear- 
ing, be  presumed  to  be  correct. 

Error  from  the  district  court  for  Kearney  county. 
Tried  below  before  BEAiiL,  J.    Affirmed. 

Steioarty  Hague  &  Anderherpy  for  plaintiff  in  error. 

M.  D.  King  and  Ed  L,  Adams,  contra. 

Sullivan,  J. 

This  proceeding:  in  error  brings  up  for  review  an  order 
of  the  district  court  for  Kearney  county  confirming  a  sale 
of  real  estate  made  in  execution  of  a  decree  of  foreclosure. 
The  decree  not  only  directed  a  sale  of  the  mortgaged 
property,  but  fixed  the  liability  of  Johnston  for  any  de- 
ficiency that  might  remain  after  the  proper  application 
of  the  proceeds  of  the  sale.  This  decree  was  rendered 
on  May  17, 1895,  and  within  twenty  days  thereafter  John- 
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ston  file<l  witli  the  clerk  of  the  court  a  written  request 
for  a  stay  of  tlie  order  of  sale.  About  the  same  time  he 
executed  to  the  plaintiff  a  bond  for  an  appeal  containing 
the  followiiiix  re(*ital  and  condition: 

"Whereas  on  the  17th  dav  of  Ifav,  1895,  a  decree  was 
rendered  in  the  district  court  of  Kearney  [county]  in 
favor  of  Khm^nce  M.  Traig  and  against  Lucian  C  John- 
ston findini^:  said  Lucian  (\  Johnston  liable  for  deficiency 
judgment  in  foreclosure  of  mortgage  in  an  action  pend- 
ing therein  wherein  Florence  M.  Craig  was  plaintiff  and 
J.  M.  Bell  et  al.  are  defendants,  and  the  said  Lucian  C. 
Johnston  intends  to  appeal  said  cause  to  the  supreme 
court,  and  whereas  said  district  court  has  prescribed  the 
sum  of  $50.00  as  the  amount  of  the  bond  to  obtain  a  re- 
view of  said  judgment  in  the  supreme  court: 

"Now  therefore  the  con  M'tion  of  this  obligation  is  such 
that  if  said  Lucian  C  Johnston  shall  prosecute  such  ap- 
l)eal  without  delay  and  j)ay  all  C4mdemnation  money  and 
costs  which  may  be  found  against  him  on  the  final  de- 
termination of  the  cause  in  the  supreme  court,  then  this 
obligation  shall  be  null  and  void,  otherwise  to  remain 
in  full  force  and  effect." 

After  the  expiration  of  nine  months  from  the  date  of 
the  decree  an  onler  of  sale  was  issued,  the  property  was 
sold  and  the  sale  confirmed. 

The  first  contention  of  counsel  for  Johnston  is  that  the 
order  of  continuation  should  be  reversed  because  the  sale 
was  made  while  the  case  was  pending  in  this  court.  It 
is  true,  of  course,  that  the  pendency  of  an  appeal,  when 
a  supersedeas  bond  has  been  given,  suspends  the  execu- 
tion of  the  decree;  but  we  think  Johnston  is  not  in  a 
position  to  insist  that  he  has  appeale<l  from  the  decision 
of  the  court  directing  a  sale  of  his  property.  The  char- 
acter of  the  appeal  bond  and  the  request  for  a  stay  of 
the  order  of  sale  indicate  clearly  that  he  did  not  com- 
plain of  the  foreclosure  of  the  mortgage,  nor  desire  a 
reversal  of  that  part  of  the  deiree.  His  evident  inten- 
tion was  to  appeal  only  from  the  provision  binding  liim 
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ix^'sonally  for  the  payment  of  a  possible  deficiency.  The 
l.ond  was  conditioned  as  required  in  cases  where  the  court 
has  directed  the  payment  of  money,  and  it  was  not  con- 
ditioned as  required  in  cases  where  it  is  sought  to  arrest 
the  execution  of  a  judgment  directing  the  sale  of  land. 
Johnston  having  deliberately  waived  his  right  to  appeal 
from  the  decree  of  foreclosure,  and  having  exercised  and 
enjoyed  the  alternative  right  of  obtaining  a  stay  by  filing 
with  the  clerk  a  written  request  therefor,  he  can  not  now 
justly  insist  that  the  proceeding  by  which  the  cause  was 
removed  to  this  court  shall  be  given  greater  effect  than 
it  was  originally  intendcnl  to  have.  The  court  did  not 
err  in  confirming  the  sale;  it  did  not  invade  Johnston's 
right  to  a  stay  during  the  pendency  of  the  appeal,  for 
that  right  was  voluntarily  aband<me<l  and  irrevocably 
lost  before  the  appeal  was  perfected. 

Alleged  undervaluation  of  the  mortgaged  property  by 
the  appraisers  is  another  ground  upon  which  a  reversal 
of  the  order  of  confirmation  is  claimed.  There  was  no 
bill  of  exceptions  settled  by  the  trial  judge,  and  conse- 
quently the  evidence  upon  this  point  did  not  become  a 
part  of  the  re<"ord.  The  presumption  is  that  the  con- 
clusion of  the  district  court  was  warranted  by  the  proof. 

The  order  is 

Affirmed. 
NoRVAT.,  C  J.,  not  sitting. 


Henry  Gerner  v.  Chart.es  E.  Yates  et  al. 

FiLKD  Decemiier  18,1900.     No.  11.249. 

1.  Verdict:   Between  Defendants:    Coni  r.u  ting  Evidence:    Same  as 

TO  Both.  A  verdict  in  favor  of  onenlt^fendant  and  ao-ainst  an- 
other, based  npon  conflicting^  evidence,  which  is  the  same  as  to 
both  defendants,  can  not  be  permitted  to  stand  as  t.>  either. 

2.  Banks:   Financial  Condition:    PrBLisiiED  Report:    ^[isstatement: 

Action  for  Deceit.  A  published  report  of  the  financial  condi- 
tion of  a  bank  in  which  the  resources  and  liabilities  are  equally 
inflated  is  not  such  a  material  misrepresentation  as  will  support 
an  action  for  deceit,  unless  by  sucn  report  the  condition  of  the 
Ijank  is  made  to  appear  to  be  better  than  it  actually  is. 
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3.  National  Bank:  Statement:  Overdrafts:  False  Description.    A 

published  statement  of  the  financial  condition  of  a  national 
bank  in  which  a  portion  of  its  overdrafts  is  described  as  "loans 
and  discounts"  is  materially  false. 

4.  ■ — :  Report  to  Comptroller:  Action  for  Deceit:  Basis.  A  re- 
port of  a  national  bank  to  the  comptroller  of  the  currency  which 
complies  with  the  law  and  regulations  of  the  comptroller  can 
not  be  made  the  basis  of  an  action  for  deceit  because  the  item 
of  interest  on  rediscounts  was  deducted  from  undivided  profits 
instead  of  being  made  to  appear  specifically  in  such  report. 

5.  :  :  Financial  Condition:   Liability  of  Director.     In 

an  action  for  deceit  against  the  officers  of  a  national  bank  who 
published  a  false  report  as  to  its  financial  condition,  upon  which 
plaintiif  relied,  one  of  the  directors  can  not  escape  liability  on 
the  ground  that  there  was  no  special  reliance  upon  him,  if  it 
appear  that  the  plaintiif  relied  on  the  report  and  the  entire 
directorate. 

6.  Discharge  in  Bankruptcy:  Defense  to  Action  for  Fraud:  Fiduci- 

ary Capacity.  A  discharge  in  bankruptcy  is  no  defense  to  an 
action  based  upon  the  defendant's  fraud  or  other  misconduct 
while  acting  as  an  officer  or  in  any  fiduciary  capacity. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reversed. 

Halleck  F.  Rose  and  Billingsley  £  Greene,  for  plaintiff  in 
error. 

Chas.  0.  Whedon  and  J.  W.  Deweese,  contra. 

Sullivan,  J. 

This  was  an  action  brought  by  Henry  Gerner  against 
Charles  E.  Yates,  Charles  W.  Mosher  and  Richard  C. 
Ontcalt  in  the  district  court  of  Lancaster  county.  On  the 
first  trial  the  defendants  were  successful,  but  the  judg- 
ment in  their  favor  was  reversed  by  this  court  and  the 
cause  remanded  for  further  proceedings.  Gerner  v, 
Mosher,  58  Nebr.,  135.  A  second  trial  of  the  issues  re- 
sulted in  a  verdict  and  judgment  in  favor  of  Tates  and 
against  Mosher  and  Outcalt.  Gerner  brings  the  record 
here  for  review  complaining  of  the  decision  in  favor  of 
Yates;  and  ^losher  and  Guti-alt  have  filed  a  petition  in 
error  askinir  for  a  revcMsnl  of  the  judgment  against  them. 
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The  verdict  is  an  anomaly;  it  is  in  irreconcilable  conflict 
with  itself.  It  is  in  effect  a  declaration  by  the  jury  that 
the  material  allegations  of  the  petition  are  both  true  and 
false.  It  is  such  an  evident  absurdity  that  it  can  not, 
if  based  upon  conflicting  evidence,  support  the  judgment 
in  favor  of  either  the  plaintiff  or  Yates.  The  contention 
of  defendants  is  that  one  of  the  material  averments  of  the 
jjetition  is  not  sustained  by  any  j)roof  and  that,  there^ 
fore,  the  judgment  should  be  affirmed  as  to  Yates  and  re- 
versed as  to  Mosher  and  Outcalt. 

Comprehension  of  the  questions  raised  will  be  aided 
by  reproducing  here  a  portion  of  the  opinion  of  Commis- 
sioner Irvine  reversing  the  first  judgment.  "The  petition 
alleges  that  Mosher  was  the  president  of  the  Capital 
National  Bank,  Walsh  its  vice-president,  and  Outcalt 
its  cashier,  and  that  the  other  defendants  named,  to- 
gether with  Mosher,  constituted  its  board  of  directors. 
The  petition  is  in  two  counts,  the  first  alleging  that  on 
ifay  18,  1887,  a  report  was  made  by  the  defendants,  to 
the  compti-oller  of  the  currency,  of  the  resources  and  lia- 
bilities of  said  bank  as  they  existed  ilay  13,  1887;  that 
said  report  was  sworn  to  by  Outcalt  as  cashier  and  at- 
tested as  correct  by  ^fosher.  Holmes,  and  Yates  as  di- 
rectors; that  the  defendants  caused  said  report  to  be 
published  in  the  State  Journal,  a  newspaper  published  in 
Lincoln,  ^for  the  purpose  of  inducing  others,  and  particu- 
larly this  plaintiff,  to  deal  with  said  corporation  and  to 
repose  in  it  and  them,  its  directors  and  managing  oflBi- 
cers,  and  to  induce  others,  and  particularly  this  plaintiff, 
to  purchase  its  capital  stock  and  make  investments 
therein,  and  represented  and  held  out  said  statement  to 
be  a  true  statement  of  the  financial  condition  of  said  cor- 
poration.' The  report  is  then  set  out  in  terms,  and  it  is 
alleged  that  said  report  was  faUse,  in  that  it  overstated 
the  mortgages,  stocks  and  bonds  held  by  the  bank  to  the 
amount  of  |30,000,  the  amount  due  the  bank  from  reserve 
agentM,  about  176,000,  and  its  loans  and  discounts  $50,- 
{){){);  that  said  report  and  false  representations  were  made 
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by  said  four  defendants  with  the  knowledge,  assent,  and 
co-operation  of  all  the  other  defendants,  and  the  same 
were,  as  they  and  each  of  them  well  knew,  wholly  false 
and  nntrue;  that  plaintiff  believed  said  representations 
to  be  true,  and  on  the  faith  thereof  purchased  from 
Charles  Hammond  on  July  11,  1887,  fifty  shares  of  the 
capital  stock  of  said  corporation  for  the  sum  of  $0,250; 
that  it  would  have  been  worth  said  sum  had  the  said 
report  been  correct,  but  in  fact  the  bank  was  insolvent 
and  the  stock  worthless;  that  January  22,  1893,  the  bank 
failed;  that  the  stockholders  hare  been  assessed  one  hun- 
dred cents  on  the  dollar  on  their  stock,  and  judgment 
rendered  against  the  plaintiff  for  said  assessment;  that 
notwithstanding  that  the  bank  had  no  net  earnings,  divi- 
dends were  from  time  to  time  declared,  and  suit  has  been 
brought  against  the  plaintiff  to  recover  dividends  by 
him  received.  The  second  cause  of  action  is,  substan- 
tially, pleaded  in  the  same  manner,  charging  a  false  re- 
port of  the  condition  of  the  bank  September  30,  1889,  and 
the  purchase  by  the  plaintiff,  in  reliance  on  that  report, 
in  November,  1889,  of  fifty  shares  of  stock  from  Henry 
E.  Lewis  for  the  price  of  f7,250."  The  plaintiff  alleged 
that  the  first  report  was  false  in  three  particulars  and 
the  second  in  two. 

The  defendants  insist  that  the  evidence  neither  shows, 
nor  tends  to  show,  that  any  material  fact  stated  in  either 
report  was  false.  We  shall  consider  in  their  order  the 
several  averments  of  the  petition  charging  the  defend- 
ants with  having  made  false  representations,  and  deter- 
mine whether  any  of  them  is  supported  by  competent 
proof.  The  first  is  as  follows :  "That  instead  of  said  bank 
having  $44,018.84  of  mortgages,  stocks  and  bonds,  other 
than  United  States  bonds  to  secure  circulation,  it  had  no 
more  than  $14,018.84  of  such  securities  as  assets."  The 
jury  might  have  found  that  this  allegation  was  estab- 
lished by  the  evidence,  but  they  could  not  have  done  so 
without  at  the  same  time  finding  that  the  liabilities  of 
the  bank  were  less  than  they  appeared  to  be  by  the  pub- 
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lished  report  In  other  words,  if  the  statement  was  false, 
the  resources  and  liabilities  were  equally  inflated;  and 
thus  the  actual  condition  of  the  bank — the  net  worth  of 
the  property — ^was  truly  disclosed.  Whether  there  was 
or  was  not  an  inflation  of  the  resources  and  liabilities  in 
the  published  report  is  not  material.  According  to  the 
undisputed  testimony  of  the  witness  Boggs,  the  actual 
and  apparent  value  of  the  stock  and  assets  of  the  bank 
was  the  same  in  either  case.  The  representation  was  not 
actionable,  because  it  was  not  false  in  any  material  re- 
spect. 

It  is  charged  that  the  report  was  also  false  because, 
"instead  of  having  the  sum  of  |119,280.88  due  it  from  ap- 
proved reserve  agents,  it  had  no  more  than  $43,344.52 

ft 

due  from  said  source."  The  evidence,  however,  conclu- 
sively shows  that  the  latter  sum  was  due  the  bank  from 
two  reserve  agents,  the  Chemical  National  Bank  of  New 
York  and  the  Commercial  National  Bank  of  Chicago,  and 
that  there  was  due  from  other  reserve  banks  f86,926.82, 
or  altogether,  ?130,271.34. 

•  It  is  further  alleged  in  the  flrst  count  of  the  petition 
that  the  Capital  National  Bank,  "instead  of  having  f771,- 
972.87  of  loans  and  discounts,  had  no  more  than  $721,- 
972.87  of  such  assets."  It  is  indisputably  established  by 
the  admission  of  Gerner  and  other  evidence  that  the 
bank's  overdrafts,  at  the  time  the  first  report  was  made 
out,  amounted  to  |58,071.35  and  that  $50,000  of  this  sum 
appeared  in  the  report  under  the  head  "loans  and  dis- 
counts." Counsel  for  plaintiff  contends  that  it  should 
not  have  appeared  under  that  head,  and  that  the  report 
was,  therefore,  false.  That  ovei'drafts  are  loans  is,  of 
course,  too  obvious  to  admit  of  dispute;  and  that  they  are 
regarded  by  bankers  as  first  class  loans  and  frequently 
reported  to  the  comptroller  of  the  currency  under  the 
caption  "loans  and  discounts"  is  shown  by  the  evidence 
of  (;harles  T.  Roggs  and  Oscar  Callahan,  who  were  the 
only  witnesses  who  testified  on  that  point.  These  wit- 
nesses also  testified,  and  their  testimony  is  not  contrar 
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dieted,  that  the  value  of  the  assets  and  stock  of  the  bank 
was  not  in  any  way  aflfected  by  the  fact  that  $50,000  of 
the  amount  reported  as  loans  and  discounts  was  made 
up  of  overdrafts.  The  argument  of  defendants  upon  this 
branch  of  the  case  is  that  the  representation  with  respect 
to  the  amount  of  loans  and  discounts  was  neither  false 
nor  material.  This  view  of  the  matter  does  not  commend 
itself  to  our  judgment.  The  report  conveyed  to  the  plain- 
tiflf  and  to  the  public  generally  a  false  impression.  It  in 
effect  declared  that  the  loans  and  discounts  made  in  the 
usual  w^ay  at  the  bank  counter  amounted  to  |771,972.87, 
and  that  the  entire  amount  due  from  customers  who  had 
been  permitted  to  overdraw  their  accounts  was  only  |8,- 
071.35.  It  mav  be  that  loans  in  the  form  of  overdrafts 
were  as  safe  and  profitable  as  any  others,  but  of  this 
plaintiff  was  entitled  to  judge  for  himself.  He  might  be 
of  opinion  that  a  bank  whose  volume  of  business  was  no 
greater  than  that  of  the  Capital  National  Bank  and 
which  permitted  its  depositors  to  overdraw  their  accounts 
to  the  extent  of  |58,017.35  was  recklessly  managed.  It 
is  reasonable  to  infer  that  had  he  known  the  true  char- 
acter of  the  bank's  loans,  the  contract  with  Hammond 
would  not  have  been  made.  It  is  not  always  easy  to  de- 
termine when  a  representation  is  material;  but  the  gen- 
eral rule  seems  to  be  that  it  is  to  be  regarded  as  material 
if  the  complaining  party  would  not  have  done  the  act 
by  which  he  was  injured,  had  he  known  that  the  repre- 
sentation was  false.  Graves  v.  United  States,  165  U.  S., 
323,  is  cited  in  support  of  the  contention  that  it  was 
proper  for  the  bank  to  report  overdrafts  as  loans  and 
discounts.  We  have'  examined  that  case  with  care,  but 
are  not  able  to  see  that  it  is  in  point.  So  far  as  it  has 
any  bearing  at  all  upon  the  question  now  under  consid- 
eration, its  implication  is  plainly  against  the  defendants. 
We  can  not  escape  the  conclusion  that  the  statement  of 
the  report  in  regard  to  overdrafts  and  loans  and  dis- 
counts was  a  false  repref?enta.tion  of  material  facts. 
In  the  second  count  of  the  petition  it  is  alleged  that 


106  NEBRASKA  REPORTS.  [Vol.  61 


Oemer  v.  Yates. 


"instead  of  said  bank  having  dne  to  it  from  approved 
reserve  agents  |76,238.34,  it  had  not  more  than  |36,- 
238.34,  and  the  amount  of  said  bank's  reserve  funds  was 
in  said  statement  falsified  more  than  |46,958."  The  books 
of  the  bank  show  conclusively  that  this  allegation  is  not 
true.  While  there  was  not  due  from  the  reserve  agents 
named  in  the  schedule  on  the  back  of  the  report  sent  to 
the  comptroller  the  amount  appearing  in  the  published 
report,  there  was  more  than  that  amount  due  from  those 
agents  and  other  approved  reserve  agents.  Counting 
clearing  house  receipts  which  were  entitled,  under  the 
national  banking  act  (U.  S.  Eevised  Statutes,  sec.  5192), 
to  be  considered  as  reserve  funds,  the  bank  had  at  the 
time  in  question  reserve  funds  amounting  to  |93,923.95, 
which  was  f2,008.60  in  excess  of  the  reserve  required  by 
law. 

It  is  also  alleged  in  the  second  count  that  the  published 
statement  of  September  30,  1889,  "failed  to  show  pay- 
ment of  interest  on  funds  by  said  bank  borrowed  during 
the  preceding  month,  which  aggregated  $2,895.64,  said 
item  being  wholly  omitted  and  the  item  of  undivided 
profits  being  falsified,  raised  and  increased  in  the  sum 
of  $2,895.64."  The  item  omitted  from  the  report  appears 
ou  the  bank's  books  as  a  resource,  while  undivided  prof- 
its, discount,  interest  and  exchange,  amounting  to  f  17,- 
107.37,  appear  on  the  books  as  liabilities.  Instead  of 
entering  on  the  report  to  the  comptroller  the  item  of 
interest  paid  as  a  resource,  it  was  deducted  from  the 
aggregate  of  the  items  of  liability  just  mentioned,  and 
the  balance,  being  $14,211.73,  was  entered  on  the  report 
as  undivided  profits.  The  result  was  precisely  the  same 
as  though  all  the  items  had  been  set  out.  We  know  of 
no  law  or  regulation  established  by  the  comptroller  of 
the  currency,  which  required  the  item  of  interest  on  re- 
discounts to  appear  specifically  in  the  report. 

The  contention  that  Yates  is  not  liable  because  Gemer 
did  not  specially  rely  upon  him  in  purchasing  stock  of 
Hammond  and  Lewis  is,  we  think,  without  merit.    The 
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evid(MU*e  tended  to  show  that  the  plaintiff  relieil  on  tlie 
ie|:()its  and  the  entire  bank  directorate.  How  lie  could 
have  done  tliis  without  relying  in  some  measure  upon 
Yates,  we  are  not  able  to  understand. 

The  action  is  not  barred  by  the  statute  of  limitations. 
It  was  an  action  for  relief  on  the  ground  of  fraud  and 
the  statute  did  not  bc^^in  to  run  until  the  fraud  was  dis- 
covered. Code  of  Civil  Proeedure,  sec.  12.  The  defend- 
ants intentionally  conveyed  to  the  public  the  impression 
that  they  had  actual  knowledge  of  the  facts  stated  in  the 
reports  which  they  attested.  They  had  no  such  kaowl- 
edge,  and  they  were  aware  of  it.  By  representing  as  true 
that  of  which  they  were  consciously  ignorant,  they  com- 
mitted a  fraud  for  which  thev  are  liable  in  a  comnion 
law  action  of  deceit.  A  man  is  guilty  of  willful  falsehood 
when  he  assei-ts  as  of  his  own  knowledge  a  matter  of 
which  he  knows  he  is  ignorant.  Hcxier  v.  Bast,  125  Pa. 
St.,  52;  Nauinan  v.  ObcrlCy  90  Mo.,  666;  Bullitt  t?.  Farrar, 
42  Minn.,  8. 

Richard  C.  Outcalt  pleaded  a  discharge  in  bankruptcy, 
but  the  trial  court  held  that,  under  the  facts  of  this  case, 
such  a  discharge  was  not  a  defense.  On  the  authority 
of  Chapman  v.  Forsyth,  2  How.  [U.  S.],  202,  the  ruling  is 
approved. 

The  evidence  failing  to  conclusively  establish  the  cor- 
rectness of  the  judgment  in  favor  of  Yates,  it  is  reversed 
as  to  all  the  defendants. 

RE^^E3RSED   AND   REMANDED. 
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Lincoln  Street  Railway  Company  bt  al.  v.  Otty  of 

Lincoln  et  al. 

Filed  January  4, 1901.     No.  10,609. 

1.  Street  Bailway:  Ordinance:  Charter  of  Corporation:  Special 
Assessment:  Pavement.  Where,  under  the  provisions  of  the 
constitution  and  the  statute  reciuiring-  the  consent  of  a  majority 
of  the  electors  of  a  city  before  a  street  railway  company  is 
authorized  to  construct  and  operate  a  street  railway  in  such 
city,  an  ordinance  is  adopted  submitting  to  the  electors  the 
proposition  of  giving  their  consent  to  the  construction  and 
operation  of  a  proposed  street  railway,  and  in  which  ordinance 
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it  is  provided  "said  railway  track  shall  be  so  constructed  as 
to  present  the  least  practical  obstruction  to  the  ordinary  pub- 
lic use  of  the  streets,  and  that  it  shall,  when  required,  conform 
to  the  established  g^rades  of  the  streets  as  now  or  hereafter 
to  be  established  when  such  streets  are  broug-ht  to  grade;  and 
further,  said  railway  company  shall  be  subject  to  all  reasonable 
regulations  in  construction  and  use  of  said  railway  which  may 
be  imposed  by  ordinance,"  held,  assuming  that  such  provisions 
became  a  part  of  the  charter  of  the  corporation,  having  the 
elements  of  a  contract  with  respect  thereto,  that  an  exemption 
from  special  assessment  was  not  created,  and  the  legislature 
was  not  thereby  prohibited  from  imposing  a  liability  on  such 
corporation  to  pave  the  part  of  the  street  occupied  by  its  tracks 
in  conformity  with  the  improvement  of  the  remainder  of  the 
street,  or,  in  the  event  of  its  neglect  or  refusal  so  to  do,  to 
authorize  the  levy  of  special  assessments  or  taxes  against  the 
property  of  such  railway  company  for  the  costs  and  expenses 
necessary  to  pave  such  right  of  way  to  conform  to  the  re- 
mainder of  the  street  improvements. 

2.  Orant  of  Franchise:    Strict  Construction:    Claim  op  Exemption. 

The  charter  or  grant  of  franchise  rights  to  a  corporation  is  to 
be  construed  strictly,  and  a  claim  of  exemption  can  not  be 
sustained  which  is  not  in  express  terms  granted  or  clearly 
implied  from  the  terms  of  the  grant. 

3.  Constitution:      SPEciAii     Charters:       Prohibition:      Exception: 

Franchise:  General  Law:  Reserved  Power:  AlteJiation  and 
Amendment.  Under  the  constitution  and  laws  of  this  state, 
special  charters  to  corporations,  with  the  exceptions  mentioned, 
are  prohibited.  Corporations  receive  their  franchises  only  by 
general  law,  and  are  subject  to  all  the  legal  rules  and  statutes 
as  to  the  reserve  power  of  the  lawmaking  body  of  alteration 
and  amendment;  the  laws  of.  the  state  and  the  articles  of  in- 
corporation are  considered  in  the  nature  of  a  grant  and  con- 
stitute the  charter  of  the  company. 

4.  Statutory  Provisions:    Consent  of  Electors:    Charter  Contract. 

The  provisions  for  obtaining  the  consent  of  a  majority  of  the 
electors  of  a  city  before  a  street  railway  company  is  authorized 
to  construct  and  operate  a  street  railway  over  the  streets 
of  such  city  do  not  authorize  the  city  to  gi*ant  a  charter 
to,  or  enter  into  a  contract  in  respect  thereto  with  such  street 
railway  company. 

B.  Scope  of  Charter.  The  charter  rights  are  derived  from  the  state, 
and  the  provisions  of  the  ordinance,  under  which  the  consent 
of  a  majority  of  the  electors  is  secured,  obligate  the  street 
railway  company  to  construct  its  street  railway  within  the 
time  and  in  the  manner  stated,  and  make  it  subject  to  such 
regulations  as  might  lawfully  be  established  by  ordinance;   the 
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corporation  is  thereby  privileged  or  permitted  to  enter  upon 
the  streets  of  the  city  for  the  purpose  of  constructing*  its 
tracks  and  to  carry  out  the  purposes  of  its  organization,  and 
it  thereby  derives  no  other  or  greater  right  than  a  privilege, 
license  or  permission  to  enter  upon  the  streets  for  such  purpose. 
Its  grant  of  corporate  franchises  or  privileges  is  not  deter- 
mined by  such  ordinance,   but  by  general  law. 

6.  Power  of  Legislature.     The   right   of   the  legislature   to   require 

street  railway  companies  in  cities  of  a  certain  class  to  pave 
the  part  of  the  streets  occupied  by  their  tracks  in  conformity 
with  the  improvement  of  the  remainder  of  the  streets,  or,  in 
case  of  their  failure  or  neglect  to  perform  such  duty,  to  au- 
thorize the  municipal  autliorities  to  make  such  improvement, 
and,  by  the  levy  of  a  special  assessment,  charge  the  cost  and 
expense  thereof  against  such  street  railway  company,  which 
shall  be  a  lien  on  its  property,  is  a  reasonable  exercise  of  the 
reserve  power  vested  in  the  legislature,  and  in  nowise  violates 
or  impairs  the  obligation  of  a  contract  with  respect  to  the 
charter  of  such  street  railway  company. 

7.  Police  Power:    Qit.^re.     Whether  or  not  the  power  may  be  exer- 

cised as  a  police  regulation  or  as  a  taxing  power  belonging  to 
the  legislature,   not  finally  determined. 

8.  Charter:    Special  Lecjislation.     Where,  by  the  charter  provisions 

governing  cities  of  the  tirst  class,  it  is  provided  that  street 
railway  companies  in  such  cities  shall  be  required  to  pave  that 
part  of  the  street  occupied  by  the  tracks  of  such  companies, 
and  in  case  of  their  failure  or  refusal,  the  city  is  authorized 
to  perform  such  work  and  levy  the  cost  and  expense  thereof 
as  a  special  assessment  against  the  property  of  such  com- 
panies, such  act  will  not  be  deemed  special  or  class  legislation, 
because  not  applying  to  all  street  railways  in  cities  of  different 
classes  throughout   the  state. 

9.  City  of  First  Class:    Act  of  1887:    Constitution.     By  the  provis- 

ions of  the  act  of  1887  governing  cities  of  the  iirst  class,  re- 
quiring a  street  railway  company  to  pave  its  right  of  way,  and 
in  case  of  its  refusal  and  neglect  so  to  do,  authorizing  the 
municipal  authorities  to  perform  the  work  and  to  levy  and 
collect  the  cost  and  expeu.se  thereof  as  a  special  assessment 
against  the  property  of  such  railway  company,  a  tax  is  not  im- 
posed by  the  legislature  upon  a  nvunicipal  corporation  or  the 
inhabitants  or  property  thereof  for  corporate  purposes,  and 
the  act  is  not  violative  of  section  7,  article  9,  of  the  constitu- 
tion. 

10.  Act  of  1887:    Judcsment   in  Personam:     CoNSTiTrTiox:     Invalid 

POBTION  OF  Act:  Qi.f.re.  The  provisions  of  the  act  of  the 
legislature  of  1887,  authorizing  a  judgment  in  iternuuam  for  the 
amounts  levied  as  special  assessments  to  pay  the  cost  and  ex- 
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penses  of  paving  the  right  of  way  of  a  street  railway  in  citiee 
of  the  first  class,  do  not,  even  if  invalid,  render  the  entire  act 
unconstitutional.  The  remainder  of  the  act  is  complete  and 
enforceable,  independent  of  the  provisions  authorizing  a  per- 
sonal judgment.  Whether  or  not  the  act  with  regard  to  a  per- 
sonal judgment  is  invalid  is  not  determined. 

11.  Bight  of  Bedemption:  Constitution:  Self-Executino  Provis- 
ions. The  act  is  not  unconstitutional  because  no  provisions 
are  made  for  the  redemption  from  sales  of  real  estate  for  non- 
payment of  taxes  or  special  assessments  as  provided  for  by 
section  3,  article  9,  of  the  constitution.  Under  the  constitutional 
provisions,  the  right  of  redemption  is  made  secure  to  all  those 
whose  property  as  therein  mentioned  may  be  sold  for  non- 
payment of  taxes  or  special  assessments,  and  the  right  is  se- 
cured in  the  absence  of  statutory  provisions  more  definitely 
pointing  out  the  mode  by  which  the  redemption  may  be  made. 
The  constitutional  provisions  are  held  to  be  self -executing. 

18.  City  of  First  Class:   Charter:    Act  of  1889:    City  Counch.  Levy. 

Under  the  city  charter  act  of  1889,  governing  cities  of  the 
first  class,  an  ordinance  was  passed  by  the  city  council  creat- 
ing paving  districts  and  providing  for  the  improvement  of  the 
streets  therein,  and  the  payment  of  the  cost,  thereof  by  special 
assessment  upon  abutting  property  owners,  the  special  assess- 
ment being  levied  by  resolution,  as  provided  for  in  section  74; 
after  which  the  city  council  sat  as  a  board  of  equalization  to 
equalize  the  assessments,  correct  errors,  etc.,  and  thereupon 
made  the  final  levy,  but  not  by  ordinance.  Heh!,  That  such  levy 
was  valid,  and  that  an  independent  ordinance  making  the  final 
levy  was  not  required.  Held  further.  The  provisions  of  sub- 
division 2  of  section  68,  Session  Laws,  1887,  relating  to  the  levy  by 
ordinance  of  special  a.ssessments  and  other  taxes  authorized  by 
statute,  do  not  apply  to  levies  of  special  assessments  or  taxes 
for  special  benefits  received  because  of  local  improvements. 

13.  Method  of  Power  Conferred.     Where  the  method  for  exercising 

the  power  conferred  by  statute  upon  municipal  corporations  is 
specially  prescribed,  that  method  must  be  followed  in  order  to 
validate  the  action  taken  thereunder;  but  where  no  particular 
method  for  the  exercise  of  the  power  is  specified,  the  city  au- 
thorities may  act  by  resolution  or  other  appropriate  manner, 
and  such  action  will  be  as  effectual  as  it  would  be  by  ordinance 
for  the  same  purpose. 

14.  Petition:    Signatures.    In  four  certain  paving  districts  the  juris- 

diction of  the  city  council  to  act  is  challenged  on  the  ground 
of  the  alleged  insufficiency  of  the  respective  petitions  of  prop- 
erty owners.  The  council  acted  on  such  petitions,  finding  them 
sufficient,  and  thereupon  engaged  in  the  work  of  paving  the 
streets   in   such   district.     Held,    That   as   to   a  street   railway 
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company,  which  is  required  to  pave  its  right  of  way  to  con- 
form to  the  remainder  of  the  street  improvement,  it  is  imma- 
terial whether  or  not  the  paving  petitions  had  the  required 
number  of  signatures.  The  authority  to  require  the  street 
railway  company  to  pave  its  right  of  way  does  not  depend  upon 
the  jurisdiction  of  the  city  council  to  establish  paving  districts 
and  engage  in  the  work  of  improving  the  streets  therein  by 
reason  of  the  petition  asking  for  such  improvement;  but  on 
the  statutory  ground  that,  when  streets  are  improved  by  the 
city  authorities,  it  is  inctbnbent  upon  street  railways  occupying 
parts  of  the  streets  to  pave  in  conformity  therewith  the  portion 
they  occupy,  and,  upon  failure  or  refusal  so  to  do,  the  council 
is  authorized  to  perform  the  work,  and,  by  special  assessment, 
B&ake  the  cost  thereof  a  charge  upon  the  property  of  such 
street  railway  company. 

15.  Paving:   Gbadino.    "Where  a  city  engages  in  the  work  of  paving 

its  streets,  and,  as  a  part  of  the  general  improvement,  grading 
is  done  in  order  to  accomplish  the  main  object,  held,  that  the 
cost  of  grading,  being  a  part  of  the  general  improvement,  is 
properly  charged  as  being  incidental  to,  and  a  part  of,  the 
work  of  paving,  and  that  special  assessments  against  a  street 
railway  company  for  the  cost  of  paving  its  right  of  way  may 
properly  include  the  cost  of  grading  also,  the  grading  being 
incidental  and  necessary  to  accomplish  the  main  object  of  pav- 
ing the  street. 

16.  Bate  of  Interest.    Under  the  statute,  taxes  levied  as  special  as- 

sessments in  cities  of  the  first  class  draw  interest  at  the  rate 
of  twelve  per  cent  per  annum  from  the  time  of  delinquency, 
and  a  decree  enforcing  a  tax  lien  arising  therefrom  will  draw 
interest  at  the  same  rate  after  rendition. 

17.  Perpetuity  of  Tax  Lien.     The  lien  of  taxes  in  favor  of  a  city 

levied  as  special  assessments  for  street  improvements  is  not 
barred  by  section  11  or  13  of  the  Code,  but  is  perpetual,  and 
may  be  enforced  without  regard  to  the  provisions  of  the  sec- 
tion mentioned. 

18.  Street  Improvements.    Where  street  improvements  are  made  and 

the  cost  of  paving  that  portion  of  the  same  occupied  by  street 
railway  companies  is  levied  as  special  assessments  against  the 
property  of  several  street  railways  as  separate  properties,  and 
the  different  street  railways  are  afterwards  consolidated  and 
mei^ed  into  one  property  and  operated  as  one  street  railway 
system,  the  old  companies  losing  their  individuality  and  identity 
and  the  new  company  assuming  the  burdens  and  obligations  of 
the  constituent  companies,  held^  that  as  between  the  consoli- 
dated cbmpany  and  the  municipal  authorities  levying  such 
special  assessments  the  liens  arising  by  reason  of  the  several 
assessments   against  the  different  constituent   companies   and 
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properties  attach  to  the  new  property  owned  and  operated  by 
the  substituted  company  as  one  property  in  >ta  entirety,  and 
may  be-  enforced  by  the  sale  of  the  property  without  diamem- 
berment  and  separating  it  into  fractional  propertiea  as  it  ex- 
isted before  consolidation. 

19.  Mortg^s^e:   Priority  of  Liens.    Where,  however,  a  mortgage  was 

placed  upon  a  street  railway  property,  and  afterwards  another 
company,  against  which  certain  liens  for  taxes  levied  as  special 
assessments  existed,  was  consolidated  with  the  mortgagor 
company,  held,  that  the  lien  of  tKe  mortgage  on  the  property 
covered  thereby,  without  the  consent  of  the  mortgagee,  could 
not  be  impaired  by  the  agreements  and  acts  of  consolidation, 
and  that  the  tax  lien  on  the  property  consolidated  and  merged 
into  the  new  company  and  with  the  property  mortgaged  could 
not  be  made  prior  to  the  mortgage  lien  on  all  the  property 
after  consolidation;  that  the  tax  and  mortgage  liens  attached 
to  the  specific  properties  embraced  in  the  levy  and  the  mort- 
gage respectively;  and  that  the  respective  liens  and  their  pri- 
ority could  be  preserved  unimpaired  only  by  separating  the 
different  properties  into  their  constituent  parts  as  before  con- 
solidation, and  awarding  to  each  a  lien  according  to  priority. 

20.  :    .    Under  the  provisions  of  section  77  of  chapter  13a, 

Compiled  Statutes,  1887,  which  provides  that  "no  mortgage,  con- 
veyance, pledge,  transfer  or  incumbrance  of  any  such  property, 
of  any  such  company  or  i^erson,  or  of  any  of  its  rolling  stock 
or  personal  property,  created  or  suffered  by  any  such  company 
or  party,  after  the  time  when  any  street  or  part  thereof  npom 
which  any  such  street  rjiilvvay  shall  have  been  laid,  shall  have 
been  ordered  paved,  repaved,  macadamized  or  repaired,  shall  be 
made  or  suffered  except  subject  to  the  actual  or  prospective 
lien  of  said  special  taxes,  whether  actually  levied  or  not,  if 
such  levy  be  in  contemplation,"  held,  that  the  lien  of  a  mort- 
gage attaching  to  a  street  railway  property  before  street  im- 
provements were  projected  or  in  contemplation  was  prior  to 
the  lien  of  taxes  levied  thereafter  as  special  assessments  for 
the  costs  and  expenses  of  paving  the  right  of  way  of  such 
street  railway  company  to  conform  to  the  improvement  of  the 
remainder  of  the  street. 

21.  Tax  Lien:    Ordinance.     Under  an   ordinance   providing  for   the 

payment  of  certain  sums  bj-  a  street  railway  in  obtaining  a 
permit  to  lay  its  tracks  in  streets  already  paved,  and  requiring 
that  a  bond  be  given  as  security  for  the  discharge  of  the  lia- 
bility assumed,  held,  that  there  is  no  authority  for  making  the 
sums  due  under  the  provisions  of  such  ordinance  a  lien  on  the 
property  of  a  street  railway  company,  as  in  the  cases  of  taxes 
levied  as  special  assessments. 

22.  Municipal  Corporation:    Si'it  in  Corporate  Name:    PRKsuMPTioir. 

A  municipal  corporation  is  authorized  to  sue  and  be  sued  by  ita 
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corporate  name;  and  where  an  aetion  is  brouf>-lit  by  a  city  in 
fts  corimrate  name  by  its  proper  law  officers,  it  will  be  pre- 
sumed that  the  action  is  authorized  until  tiie  contrary  ap- 
pears. 

EuuoR  from  the  district  court  for  Lancaster  (*ounty. 
Fried  below  before  IIolmks,  J.     Rcrrrsrd. 


'^n 


WHIiatH  B.  HonihIotrn\  Joint  If.  Amrs  and  Jamen  Bifnte, 
for  plaintiff  in  (»rror: 

Sections  7(>  and  77  of  tlie  act  of  1SS7  violate  section  7, 
article  9,  of  tlie  constitution,  ^tafr  r.  WInrIrr,  iMi  Nebr., 
563. 

Tli(»  rij;:lit  <i[rante<1  by  the  city  to  the  railway  company 
to  use  the  stre(»ts  was  a  contract.  The  act  of  1S87  ini- 
paiie<l  th(*  obligation  of  such  contract,  and  is  inimical  to 
the  federal  constitution.  Chiraf/o  r.*S7/rWo;/,9  Wall.  [T.S.], 
50;  Cnasf  L.  IL  (Uj.  r.  Maffot\  30  Fed.  Kep.,  {\U\:  MUhan  r.. 
NV/f^z/i.  27  N.  Y.,  Oil;  .l/r///or  r.  t^vvimd  Arviim'  l\\  To.,  32 
X.  v.,  201;  /Vo/>/r  r.  Olirinf,  111  X.  V.,  1,  40;  lirooklffn 
Villi  ml  //.  Co,  r.  lirnnklj/n  Citff  //.  To.,  32  Barb.  [X.  Y.], 
358,  304;  .4/>/>ra/  of  Xorili  linirl,  d-  4/.  h\  Co.,  32  (\il.,  499. 

Th(»  ri«>:ht  conferred  bv  the  citv  upon  a  railwav  com- 
pany  to  occupy  the  streets  is  a  j^ia'*^  whose  terms,  once 
havinj^  been  complied  with,  can  not  be  altered,  eitlu^r 
by  the  city  or  the  lej^islature.  (^oasf  L.  R,  Co.  r.  Mat/or, 
supra. 

The  i)ower  reserve<l  in  section  1  of  tlu*  article  of  tlu* 
state  constitution,  entitled  "Miscellaneous  (\ui)orations," 
does  not  authorize  an  act  of  the  lej^islature  imi)airin<i[  the 
oblij»ation  of  contracts.  There  is  a  limitation  to  reserved 
powers.  S'nikiHf/-r  1(11(1  (Utsrs,  99  V.  S.,  700,  720;  Sirwids  r. 
OhuK  95  r.  S.,  319,  324;  Comwoinrrnlth  r.  /^.vr./-  To.,  13 
Oray  j^fass.],  239;  r////  of  Drfroit  r.  Drtroit  ct  IloiMI 
Plank  Road  To.,  43  Mich.,  WO. 

Even  if  the  n^served  power  exist(»d  in  the  cas(»  at  bar, 
it  could  be  exercised  only  for  the  amendnuMit  or  rej)eal 
of  the  general  incori)oration  laws.  7'r//.s7  (Jo.  i\  (Ufizms 
SL  R.  C#.,  82  Fed.  Rep.,  1;  Brarevillc  Coal  Vo.  v.  rvopU\ 
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35  N.  E.  Rep.  [111.],  fi2;  Foxworthy  v.  City  of  Hastings,  23 
Nebr.,  772;  Tauzalin  v.  City  of  Omaha,  25  Nebr.,  817,  825. 
A  law  or  ordinance  reciuirino;  a  street  railway  (-ompany 
to  pave  streets  is  not  an  exereise  of  poliee  power.  Tbe 
limit  of  the  exercise  of  police  power  in  such  case  mnst 
be  regfulate<l  with  reference  to  the  comfort,  safety  and 
welfare  of  society.  Cooley,  Constitutional  Limitations 
[6th  ed.],  710;  Ilorhark  r.  City  of  Oniahn,  54  Nebr.,  83. 

Haricood,  Ames  cf  Ames,  also  for  plaintiff. 

Charles  O.  Whedon  and  Joseph  R.  Wehster,  contra. 

The  fra.nchise  conferred  ui>on  the  plaintiff  in  error  was 
obtained  by  virtue  of  the  general  inc(n'i)oration  law,  which 
was  subject  to  amendment  at  any  time.  Constitution, 
art.  Miscellaneous  (Corporations. 

Corporate  franchises  in  the  American  states  emanate 
from  the  government,  ^^'hat  was  granted  by  the  city  of 
Lincoln  to  the  plaintiff  in  error  was  a  mere  license. 
ChUoiio  C.  If.  Co,  i\  People,  73  111.,  541. 

There  wa*^  no  contract  between  the  city  and  the  plain- 
tiff in  error.  Th(^  company's  franchise  was  subjei*t  to 
such  conditions  as  the  legislature  might  impose  for  the 
public  good,  i^iotiw  City  S,  B,  Co,  v.  Siouj^  City,  138  U. 
S.,  98. 

The  administrative  i)owers  of  the  city  over  the  streets 
was  conferrt^d  u})on  it  for  public  purposes.  It  is  an 
unalienable  right,  which  the  municipality  can  not  bar- 
gain away.  State  v.  St.  Paul  C.  R.  Co.,  81  N.  W.  Hep. 
[Minn.],  200. 

E.  C.  Strode,  N.  C.  Abbott  and  D.  J.  Flaherty,  also  for 
defendants. 

HOLCOMB,  J. 

The  Lincoln  Street  Railwjiy  Company  and  the  New 
York  Security  &  Ti*ust  Company,  mortgagee  of  its  prop- 
ei*ty  in  trust,  by  proceedings  in  eiTor  to  obtain  a  review 
of  the  trial  had  in  the  district  court,  pray  a  reversal  of 
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the  judgment  therein  rendered  in  favor  of  the  city  of 
Lincoln,  plaintiff  in  the  court  below,  for  the  sum  of 
1108,526.58,  principal  and  intei*est,  and  |2,915.60,  pen- 
alties, for  taxes  or  obligations  in  the  nature  of  spe<!ial 
assessments  levied  by  the  city  of  Lincoln  on  the  property 
of  the  street  railway  company,  plaintiff  in  error,  as  well 
as  certain  assessments  levied  against  other  street  rail- 
way companies  operating  street  railway  lines  in  the  city, 
which  were,  after  the  assessments,  and  before  proceed- 
ings for  a  recovery  thereof  were  instituted,  consolidated 
with,  and  merged  into,  the  company  against  which  this 
action  is  brought.  A  recovery  is  sought  for  the  cost  of 
paving  that  part  of  the  paved  streets  occupied  by  the 
street  railways,  including,  in  most  instances,  the  cost  of 
grading,  and  is  based  upon  many  different  assessments 
in  different  paving  districts  and  against  the  several  com- 
panies operating  various  lines  of  railway,  and  covering 
a  period  of  several  years  from  and  including  the  years 
1888  to  1895.  The  amount  found  due  is  adjudged  to  be  a 
first  lien  on  all  the  lines  of  the  defendant  company  situ- 
ated in  and  near  the  city  of  Lincoln  now  or  at  any  time 
(luring  the  existence  of  the  tax  liens  mentioned  in  the 
petition  owned  by  the  defendant  company,  or  of  which  it 
became  possessed  by  the  several  agreements  of  consoli- 
dation; also,  other  lines  in  and  near  the  city,  constructed 
before  or  during  the  pendency  of  the  action,  which  be- 
came the  property  of  the  defendant  by  purchase  or  other- 
wise, including  its  franchise,  track,  ties,  road-bcnl,  right 
of  way,  side-tracks,  appurtenances,  buildings,  real  estate, 
etc.,  belonging  to  the  defendant  company,  all  as  one 
proi)erty.  It  is  further  adjudged  that  the  defendant 
tnist  company's  mortgage  or  trust  d(M^d  is  subject  to  the 
lien  of  the  plaintiff  city  for  the  amount  of  the  tax  liens 
so  as  aforesaid  found  to  be  due.  The  dei*ree  is  adjudged 
to  draw  interest  at  the  rate  of  twelve  per  centum  per 
annum,  and  the  property  ordered  sold  if  the  sums  found 
due  were  not  paid  within  a  short  time  therein  stated. 
The  correctness  of  the  judgment  is  challenged  by  the 
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I)laintiflfs  in  error  upon  several  distinct  and  different 
<»:rounds,  but  primarily  for  the  reasons,  as  alleged,  the 
enforcement  of  the  claim  of  the  city  is  violative  of  differ- 
<*nt  i)rovisions  of  the  federal  and  state  constitutions,  in 
that  it  impairs  the  obligation  of  a  contract,  and  the  leg- 
islation authorizing  the  assessments  contravenes  differ- 
ent sections  of  the  fundamental  law  of  the  state.  The 
particular  objections  interposeil,  and  which  appear  nec- 
(*ssary  to  a  rightful  determination,  will  be  considered 
in  the  further  discussion  of  the  case. 

Tlie  authority  for  making  the  several  a-ssessments 
against  the  defendant  and  constituent  companies  after- 
wards cons<ilidatcd  with  it  is  founded  in  tlie  provisions 
contiiined  in  sections  76  and  77  of  chapter  11  of  the  Laws 
of  1887,  entitled  "An  act  to  incori)orate  cities  of  the  first 
class  having  less  than  sixty  thousand  inhabitants,  and 
regulating  their  duties,  powers,  and  government/' 

Section  70:  "All  street  railway  companies  now  exist- 
ing or  hereafter  creatc^l,  in  anv  citv  ii:overned  bv  this 
act  or  that  shall  hereaft(»r  be  organized  thereunder,  shall 
be  re(juired  to  pave  or  repave  betwecMi  and  to  one  foot 
bevond  their  outer  rails,  or  in  case  said  railwav  use  more 
than  one  track  in  any  street,  they  shall  pave  betw(MMi 
and  to  one  foot  bevond  their  outer  rails  where  such  com- 
l)anv  owns  at  their  own  cost.  Whenever  anv  street  shall 
be  ordere<l  paved  or  I'e paved  by  tlie  mayor  and  city  coun- 
cil of  such  city,  such  paving  or  repaving  shall  be  done  at 
the  same  time, and  shall  be  of  the  same  material  and  char- 
acter as  the  paving  or  repaving  of  the  street  upon  which 
said  railway  track  is  located,  unless  other  material  be 
si)ecially  ordered  by  the  board  of  i)ublic  works.  Such 
street  railway  companies  shall  be  required  to  keep  that 
portion  ()f  the  stnMM  required  by  them  to  be  paved  in  re- 
pair, using  for  said  purpose*  the  same  material  as  the 
streets  upon  which  the  track  is  hiid  at  the  i)oint  of  repair, 
or  such  otlKM  material  as  the  board  of  public  works  may 
recpiire  and  order  ui)on  streets  in  cities  governcMl  by  this 
act.    •    ♦    *    The  track  of  all  railway  companies,  when 
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located  upon  the  streets  or  avenues  of  the  city,  shall  be 
kept  in  repair  and  safe  in  all  respects  for  the  use  of  the 
traveling  public,  and  such  companies  shall  be  liable  for  . 
all  damages  resulting  by  reason  of  neglect  to  keep  such 
tracks  in  repair,  or  for  obstructing  the  streets  or  avenues 
of  such  city." 

Section  77:  "In  the  event  of  the  refusal  or  neglect  of 
such  street  railway  companies  to  pave,  repave,  or  re- 
pair when  so  directed  by  the  mayor  and  council,  upon 
the  paving  or  repaving  of  any  street  upon  which  their 
track  is  laid,  the  mayor  and  council  shall  have  power  to 
l>ave,  repave,  or  repair  the  same  and  the  cost  and  ex- 
jense  of  such  paving,  repaving,  or  repairing  may  be  col- 
lected by  levy  and  sale  of  any  real  or  personal  property 
of  said  street  railway  company,  the  same  as  special  taxes 
are  collected.  Special  taxes  for  the  purpose  of  paying 
tlie  cost  of  any  such  paving,  repaving,  macadamizing, 
or  repairing  of  any  such  street  railway  may  be  levied 
upon  the  track,  including  the  ties,  ii-on,  road-bed  and 
right  of  way,  side  tracks,  and  appurtenances,  including 
buildings,  and  real  estate  belonging  to  any  such  com- 
pany or  person,  and  used  for  the  purpose  of  such  street 
railway  business,  all  as  one  property,  or  upon  such  part 
of  such  tracks,  appurtenances,  and  property  as  may  be 
within  the  district  paved,  repaved,  macadamized,  or  re- 
paired, or  any  part  thereof,  and  shall  be  a  lien  upon  the 
property  upon  which  levied  from  the  time  of  the  levy 
until  satisfied.  No  mortgage,  conveyance,  pledge,  trans- 
fer, or  incumbrance  of  any  such  property  of  any  such 
company,  ♦  •  •  created  or  suffered  by  any  such  com- 
pany or  party,  after  the  time  when  any  street  or  part 
thereof,  upon  which  any  such  street  railway  shall  have 
been  laid,  shall  liave  been  ordered  paved,  repaved,  macad- 
amized, or  repaired,  shall  be  made  or  suflferecl,  except 
subject  to  the  actual  or  i>rospec*tive  lien  of  such  special 
taxes,  whether  actuallv  levied  or  not,  if  such  lew  be  in 
contemplation.  ♦  ♦  ♦  The  railroad  track,  or  any  other 
property  upon  which  such  spe<ial  taxes  shall  be  levied,  or 


120  NEBJtASKA  IJEPOKTS.'  [Vol.  61 

Lincoln  Street  R.  Co.  v.  City  of  Lincoln. 


SO  much  thereof  as  may  be  necessary,  may  be  sold  for 
the  payment  of  such  special  taxes  in  the  same  manner 
and  with  the  same  effe(*t  as  real  estate  upon  which  such 
special  taxes  may  be  levied  may  be  sold.  It  shall  also  be 
comjietent  for  any  such  city  to  bring  a  civil  action  against 
any  party  owning  or  0]>erating  any  such  stri^et  railway 
and  liable  to  pay  said  taxes  to  recover  the  am<mnt 
thereof  or  any  pai-t  thereof  delinquent  and  unpaid,  in 
any  court  having  jurisdiction  of  the  amount  and  obtain 
judgment  and  have  execution  therefor,  and  no  i)ii)perty, 
real  or  personal,  shall  be  exemi)t  fnmi  any  such  execu- 
tion. *  *  *  No  defense  shall  be  allowed  in  any  snch 
civil  action,  except  as  goes  to  the  ground  work,  equity, 
ind  justice  of  the  tax,  and  the  burden  of  proof  shall  rest 
upon  the  party  assailing  the  tax.  In  case  part,  of -such 
special  tax  shall  be  shown  to  be  invalid,  unjust,  and 
ine(iuitable,  judgment  shall  be  rendered  for  snch  amount 
as  is  just  and  eipii table,  and  costs  shall  follow  the  judg- 
ment. ♦  ♦  ♦  The  provisions  of  this  act  in  i-egard  to 
the  levy,  colkH'tion,  and  enforcement  of  special  taxes  to 
pay  the  cost  of  paving,  repaving,  macadamizing,  or  re- 
pairing of  any  such  street  railways  shall  apply  to  all 
such  special  taxes  hereafter  levied." 

It  is  argucHl  by  the  learned  counsel  for  the  defendant 
and  the  mortgagee  trust  company,  and  with  much  plausi- 
bility, that  the  enforcement  of  the  legislative  provisions 
just  quoted  as  against  these  defendants  is  aii  impairment 
of  the  obligations  of  a  contract,  and  is,  therefore,  ob- 
noxious to  the  provision  of  the  federal  constitution  in 
respect  to  such  matter.  This  contention  is  built  upon  the 
theory  that  in  tlie  ordinances  submitting  to  the  electors 
of  the  city  the  proposition  of  granting  consent  to  the 
different  companies  to  construct  and  operate  street  rail- 
ways over  the  streets  of  the  city  there  were  certain  pro- 
visions having  within  them  the  elements  of  a  contract, 
which  entered  into  the  charter  or  franchise  rights  of  such 
companies  in  the  use  of  the  streets  of  the  city,  and  by  the 
terms  of  which  the  defendant  company  is  exempt  from 
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any  obligation  of  the  nature  sought  to  be  imposed  by  the 
assessments  under  consideration. 

By  section  1,  article  11,  of  the  constitution,  under  the 
title  "Miscellaneous  Corporations,"  it  is  provided:  "No 
corporation  shall  be  created  by  special  law,  nor  it-s  char- 
ter extended,  changed,  or  amended,  ♦  •  ♦  but  the 
legislature  shall  provide  by  general  laws  for  the  organiza- 
tion of  all  corporations  hereafter  to  be  created.  All 
general  laws  passed  pursuant  to  this  section  may  be  al- 
tered from  time  to  time,  or  repealed." 

Section  2:  "No  such  general  law  shall  be  passed  by 
the  legislature  granting  the  right  to  construct  and  oper- 
ate a  street  railroad  within  any  city,  town,  or  incor- 
porated village,  without  first  requiring  the  consent  of  a 
majority  of  the  electors  thereof." 

Pursuant  to  the  constitutional  provisions  above  quoted, 
the  legislature,  by  suitable  enactment,  has  provided  for 
the  incorporation  of  street  railway  companies,  and  by 
article  7,  chapter  72,  page  562,  Compiled  Statut^^;  1887, 
it  is  provided  that  the  consent  of  a  majority  of  the  elect- 
ors of  the  city  in  which  it  is  proposed  to  construct  and 
operate  a  street  railway  must  first  be  procured,  and  the 
manner  of  the  procurement  of  such  consent  is  themn 
prescribed;  and  such  act  provides,  among  other  things, 
after  the  proposition  has  been  submitted  to  the  electors 
and  ascertained  to  have  been  carried,  that  a  certificate 
to  that  effect  shall  be  required  to  be  made  out  by  the 
city  clerk  by  direction  of  the  council,  and  given  to  the 
chief  officer  of  the  corporation,  who  shall  cause  the  same 
to  be  recorded  in  the  office  of  the  county  clerk,  where 
articles  of  incorporation  are  recorded,  and  in  the  same 
book;  "and  thereupon  such  street  railroad  company  shall 
be  authorized  to  proceed  and  construct  and  operate  such 
street  railroad,  as  described  in  its  articles  of  association, 
or  any  portion  thereof,  subject  to  such  rules  and  regula- 
tions as  may  be  established  by  ordinances  of  such  city." 
Sec.  5. 

In  the  ordinance  adopted  submitting  to  the  electors  of 
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the  city  the  proposition  of  giving  their  consent  to  the  use 
of  the  streets  by  the  several  corporations  mentioned  in 
these  proceedings,  as  required  by  the  statute  and  con- 
stitution, before  such  corporation  would  have  the  right 
to  construct  and  operate  a  street  railroad  within  the 
city,  it  was  provided  as  follows:  "Said  railway  track 
shall  be  so  constructed  and  maintained  as  to  present  the 
least  practical  obstruction  to  the  ordinary  and  public  use 
of  the  streets,  and  that  it  shall,  when  required,  conform 
to  the  established  grade  of  tlie  streets  as  now  or  here- 
after to  be  establisheii  when  such  streets  are  brought  to 
grade.  And  further,  said  railway  company  shall  be  sub- 
ject to  all  rea*sonable  regulations  in  construction  and  use 
of  said  railway  which  may  be  imposed  by  ordinance." 

Conceding  for  the  time  being,  and  for  the  present  pur- 
poses only,  that  in  the  ordinance,  submitting  the  ques- 
tion of  consent  of  the  electors  of  the  citv  to  the  use  of 
the  streets  for  a  street  railway,  the  pi-ovisions  quoted 
entered  into  and  became  a  part  of  the  charter  of  the  cor- 
poration and  defineil  the  terms  of  the  grant  or  franchise 
obtained  by  the  company,  we  are  unable  to  find  any- 
thing therein  contained  which  was  intended,  or  could, 
by  any  reasonable  rule  of  construction,  be  said,  to  ex- 
empt the  company  from  liability  to  pave  and  repair  its 
right  of  way,  as  reijuired  by  the  section  of  the  statute 
quoted. 

It  is  a  well  recognized  and  generally  accepted  rule  of 
construction,  that  where  exemptions  are  claimed  under 
grants  of  franchis<^  rights,  the  language  will  be  strictly 
construed,  and  a  claim  of  exemptions  can  not  be  sus- 
tained which  is  not,  in  express  terms,  granted  or  clearly 
implied  from  the  terms  of  the  grant.  Delaware  Railroad 
Ta.j\  18  Wall.  [U.  S.],  206;  Banl<  v.  Gommonicealth,  10  Pa. 
St.,  451;  Railiray  Company  v.  Philadelphia,  101  U.  S.,  528. 

Says  Judge  Cooley,  in  his  work  on  Taxation  (2d  ed., 
p.  205):  "It  is  also  a  very  just  rule  that,  when  an  exemp- 
tion is  found  to  exist,  it  shall  not  be  enlarged  by  con- 
struction.    On  the  contrary  it  ought  to  rei-eive  a  strict 
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const niction;  for  the  reasonable  presumption  is  that  the 
state  ha*s  granted  in  express  terms  all  it  intended  to 
^a-ant  at  all,  and  that  unless  the  privilege  is  limited  to 
the  very  terms  of  the  statute  the  favor  would  be  extended 
I :(\v()nd  what  was  meant;"  and  on  page  207:  ^'The  most 
striking  illustration  of  the  rule  of  stri<t  (M)nstru<*ti()n  of 
exemptions  is  seen  in  the  case  of  special  assessments  for 
local  improvements,  such  as  the  paving  and  repair  of 
streets,  etc.  It  is  almost  universally  h(^ld  that  k  general 
exemption  from  taxation  will  not  extend  to  such  asst^ss- 
ments." 

In  Western  1\iviu<j  &  Supplif  Co.  t\  CitizrHM  Styled  Rail- 
road Co.,  128  Ind.,  525,  it  is  held  that  a  charter  having 
the  elements  of  a  contract  granted  to  a  street  railway 
company  is  to  be  strictly  construed  against  the  company, 
and  that  it  has  no  doubt  rights  under  such  charter;  for 
where  there  are  doubts,  they  are  construed  against  the 
grantee  and  in  favor  of  the  city. 

Says  the  supr(»me  court  of  Illinois,  that  though  a  rail- 
road company  is  exempt  by  its  clmrt(*r  "fr(un  all  taxa- 
tion of  evei'A*  kind  excei)t  as  herein j)r()vid(*d,"  it  is  liable 
lor  special  taxes  l(»vied  on  its  right  of  way  -for  street 
paving  adjacent  theieto.  Illinois  G.  R.  r.  Citjf  of  Decatur, 
:$8  y.  E.  Kep.,  ()2(). 

In  the  language  of  the  ordinance  quoted  and  relied  on, 
we  are  unable  to  tind  any  Avords  from  which  it  may  be 
inferred  that  it  was  the  intention  to  exempt  the  defend- 
ant company  from  the  charges  sought  to  be  impose<l  in 
the  present  instance,  and  unless  the  exemption  is  clearly 
expressed,  the  doubt,  if  any  there  be,  must  be  resolved 
against  the  company.  AVe  find  no  words  of  limitation  or 
restriction  by  which  it  nuiy  be  said  the  legislature  de- 
prived itself  of  the  right  to  impose  upon  the  street  rail- 
way company  the  burden  of  paving  and  repairing,  or 
paying  the  cost  thereof,  that  part  of  the  paved  streets 
of  citi<^  of  the  class  mentioned  composing  its  right  of 
way  and  (X-cupied  by  its  tracks.  In  tiiesi*  sineral  ordi- 
nances, und(M-  whieh  the  consent  of  the  ehn-tors  was  se- 
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cured,  it  was  specially  provided  that  tlie  railway  company 
should  coustruet  and  maintain  its  tracks,  so  aa  to  pre- 
sent the  least  practical  obstniction  to  the  ordinary  public 
and  general  use  of  such  streets,  and  be  subject  tv  all  rea- 
sonable regulations  in  the  construction  and  operation  of 
its  railway.  It  is  a  matter. of  common  knowledge  that  by 
charters,  statutes  and  ordinances  of  regulation  stri^et 
railway  companies  are  usually  re<]uin-(l  t<»  pave  and  kee]) 
in  repair  their  right  of  way  ov(M'  the  sti-iM^r  in  conformity 
with  the  improveuieiits  nuuh*  by  the  h>cal  authorities. 
The  reports  are  tilknl  with  divisions  u|>ou  the  subjc^ct; 
statutes  are  numerous  imposing  the  obligation,  and  the 
fact  that  the  exercise  of  the  power  is  of  such  general 
application  is  of  itself  evideuct^  that  the  re<piirement  is 
regarded  as  a  r(>asonable  and  just  one.  The  railway  com- 
pany is  given  the  pnor  and  almost  exclusive  use  of  the 
portion  of  the  streets  occupied  by  its  tracks,  the  public 
sun'endering  its  right  to  use  such  portion  for  the  benefit 
of  the  company;  and  that  it  should  be  re(|uir(^l  to  keep 
the  pai't  of  the  street  it  occupies  in  goo<l  repair,  and  in 
uniform  condition  as  to  grade  and  pavement  as  that  of 
the  remainder  of  the  street,  seems  to  be  founded  in  rudi- 
mentary principles  of  justice  and  fairness  as  between 
the  company  and  the  public  at  large.  Not  only  is  there 
an  entire  absence  of  words  from  which  the  exempticm 
claimed  can  be  infeiTed,  but,  on  the  contrary,  it  would 
seem  the  requirement  as  to  paving  can  only  be  regarded 
in  the  light  of  a  reasonable  regulation  contemplated  by 
the  language  of  the  ordinance  relied  on.  It  is  quite  clear 
that  the  provisions  are  incapable  of  any  reasonable  con- 
struction which  will  create  the  exemption  claimed. 
None  of  the  authorities  cited  appear  to  us  as  going  to  the 
extent  of  holding  that  similar  provisions  in  ordinances, 
admitt^ly  granting  franchise  rights,  secure  to  a  corpora- 
tion immunity  from  burdens  such  as  are  sought  to  be 
imposed  in  the  case  at  bar,  or  the  enforcement  of  which 
would  impair  the  obligation  of  a  contract.  Nor  are  we 
disposed  to  the  view  that  provisions  such  as  are  under 
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consideraton  are  restricted  and  refer  only  to  the  obliga- 
tion of  a  street  railway  company  to  not  interfere  or  ob- 
struct the  city  in  the  prosecution  of  municipal  improve- 
ments upon  streets  occupied  by  such  railway  company, 
as  contended  for  by  plaintiff's  counsel.  A  proper  con- 
struction must  be  determined  from  the  language  used  and 
the  circumstances  and  purposes  of  its  adoption,  and  the 
object  to  be  accomplished  thereby.  It  contained  no  words 
of  restriction  or  limitation  as  to  obligations  of  the  com- 
pany under  its  franchise;  no  mention  is  made,  nor  is 
there  a  basis  for  an  inference  of  exemptions  from  taxa- 
tion or  other  assessments  of  any  character.  It  provided 
only,  and  was  declaratory  of  the  provisions  of  the  statute, 
that  the  corporation  should  be  subject  to  rules  and  regu- 
lations, established  by  ordinance  of  the  city. 

This  brings  us  directly  to  the  question  of  the  nature, 
scope  and  legal  effect  of  the  ordinance  under  which  de- 
fendant claims  exemption,  which  it  is  desired  briefly  to 
consider.  Counsel  for  defendants  insist  that  the  ordi- 
nance establishes  a  contract  with  respect  to  its  franchise, 
defines  its  terms  and  grants  property  rights,  which  are 
infringed  ui)on  by  the  statutes  afterwards  enacted  re- 
quiring the  company  to  pave  the  part  of  the  streets  occu- 
pied by  its  tracks.  We  observe  no  authority  in  the  stat- 
ute giving  to  the  city  the  right  to  grant  charters  to  street 
railway  companies,  and  as  all  such  authority  must  be 
derived  from  the  statute,  we  must  conclude  that,  unless 
it  is  found  there,  it  does  not  exist.  By  the  constitutional 
provisions  quoted,  special  charters  are  prohibited,  and 
corporations*  receive  their  franchises  only  by  general 
law,  and  subject  to  all  legal  rules  and  statutes  as  to  the 
reserved  right  of  the  lawmaking  power  of  alteration  and 
amendment.  The  laws  of  the  state  and  the  articles  of 
incorporation  are  considered  in  the  nature  of  a  grant,  and 
constitute  the  charter  of  the  company.  Abbott  v.  Omaha 
Smelting  Co,,  4  Nebr.,  416;  Lincoln  Shoe  Mfg.  Go.  v.  Shel- 
don, 44  Nebr.,  279.  In  the  case  of  a  street  railway  cor- 
poration, the  grant  by  the  legislature  under  general  law 
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is  by  the  constitution  Ineffectual,  without  such  company 
first  obtain  the  consent  of  a  majority  of  the  elec^tors  to 
the  construction  and  operation  of  a  proposed  street  rail- 
way over  the  streets  when^  such  railway  is  to  be  con- 
structed.  The  statute  proyides  how  such  consent  may  be 
secured.  Compiled  Statutes,  18S7,  p.  5H2,  ch.  72,  art.  7. 
It  is  therein  proyided  how  the  question  shall  be  submit- 
ted. No  authority  is  jifiyen  the  city  except  to  submit  the 
proposition.  It  is  not  authorized  to  jrraut  a  charter  upcm 
any  terms  whateyer.  There  is,  we  think,  a  marked  dis- 
tinction between  a  proyisiou  enacted  for  the  purpose  of 
securing  the  consent  of  a  majority  of  the  electors  of  a 
city  for  a  street  railway  corporation  chartered  under  the 
jj:eneral  laws  to  construct  and  operate  a  street  railway 
oyer  the  streets  of  such  city,  and  authority  to  the  city  as 
a  municipal  corporation  to  p^rant  to  such  coi'poration  a 
charter  to  construct  its  railway  oyer  the  streets  under 
tenns  and  stipulations  entered  into  by  such  city,  ^yhile 
it  is  essential  that  the  consc^nt  of  a  majority  of  the  elect- 
ors  be  secured  before  any  (*hart(»r  or  franchise  rights  can 
accrue  to  a  street  railway  <*ompany,  the  provisions  of  the 
constitution  and  th(^  statutes  requiring  such  consent  can 
not  be  made  the  basis  of  a  contract  respecting  corj)orate 
rights  and  priyileges  between  the  city  and  such  company. 
The  charter  rights  are  derived  from  the  general  law.  The 
consent  of  a  nvajority  of  the  electors  can  only  be  regarded 
as  a  condition  precedent,  on  the  hap])ening  of  which  is 
dependent  the  right  to  constnict  and  maintain  on  the 
streets  a  railway,  and  does  not  enlarge  or  restrict  the 
grant  arising  by  virtue  of  the  general  laws,  or  in  other 
respects  affect  the  legislature  in  the  exercise  of  its  lawful 
authority.  The  proi)erty  rights  of  the  defendant  com- 
pany, its  right  of  an  easement  in  the  streets  for  the  pur- 
poses of  its  creation,  and  its  cori)orat(*  franchise  derive<l 
under  the  law,  are  all  recogiiiz(Ml  and  respected.  If  con- 
tention of  ccmnsel  W  correct,  and  the  ordinance  and  its 
acceptance  constitutes  i  -ontract  between  the  city  and 
defendant  with  respect  to    its  franchise,  then  it  is  in  the 


Vol.  61]  JANUARY  TERM,  1901.  12 


Lincoln  Street  R.  Co.  v.  City  of  Lincoln. 

power  of  the  authorities  of  the  different  towns  and  cities 
to  enter  into  contract  relations  with  respect  to  such  fran- 
chise, which  in  effect  creates  special  charters,  nullifies 
the  constitutional  provisions  referred  to,  and  renders  im- 
potent the  legislature  as  to  all  future  legislation  in  re- 
gard to  such  matters.  This  clearly  is  not  the  law.  If  it 
were  sought  to  deprive  the  defendant  of  any  of  its  "vested 
rights,''  many  of  the  authorities  cited  would  be  applica- 
ble and  carry  great  weight.  Defendant  assumes  that  the 
city  has  granted  it  a  charter,  and  that  in  that  charter  it 
is  exempted  from  any  assessment,  either  as  spei*ial  bene- 
fits, or  as  a  reasonable  regulation  and  an  exercise  of  the 
reserve  power  of  the  legislature.  We  think  it  in  error  in 
both  respects.  The  provisions  relied  on  do  not,  in  our 
judgment,  warrant  the  inference  that  the  burdens  sought 
to  be  imposed  were  exempted;  nor  do  the  corporate  rights 
and  privileges  of  the  defendant  have  their  origin  in  the 
ordinance  under  which  the  consent  of  the  electors  was 
obtained,  but  in  the  general  laws  of  the  state.  The  ordi- 
nance, so  far  as  the  provisions  relied  on  are  concerned, 
should,  it  seems  to  us,  be  regarded  as  one  of  regulation 
authorized  by  statute,  and  not  of  contract  creating  vested 
rights.  Says  the  eminent  author  of  Constitutional  Law, 
Judge  Cooley,  in  Detroit  r.  IfowcU  Plank  Road  Co.,  43 
Mich.,  140,  145:  ''Legislators  cannot  thus  bind  the  hands 
of  their  successors  where  tlie  elements  of  contract,  con- 
cession and  consideration  do  not  appear;  and  the  doctrine 
that  they  may  do  so  by  contract  is  one  so  exceptional  and 
so  liable  to  abuses  that  coui-ts  will  not  be  astute  in  dis- 
covering the  existence  of  a  contract  between  the  state 
and  those  who  claim  franchises  under  it,  where  the  es- 
sential elements  of  a  contract  are  not  manifest.  All 
questions  of  doubt  are  to  be  solved  in  favor  of  the  state 
in  such  cases,  and  'to  be  in  doubt  is  to  be  resolved.' " 

With  authorities  cited  by  counsel  in  support  of  the 
doctrine  against  impairment  of  contract  obligations  we 
entirelv  ai»:ree,  but  are  unable  to  conclude  therefrom  that 
any  contract  right  in  the  case  at  bar  is  in  any  way  im- 
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paiiid.  Where  cities  are  authorized,  and  do  in  fart, 
^rant  charters  under  conditions  and  aj»Teeinents  estab- 
lishing  a  contract,  the  rule  invoked  would  apply;  but  in 
the  absence  of  authority  to  enter  into  such  agreements, 
or  where  no  agreement  in  fact  exists,  other  rules  must 
be  resorted  to  in  determining  the  rights  of  contesting 
parties.  The  distinction  we  are  endeavorin"*  to  draw  is 
clearly  recognized  in  nearly  all  the  cases  cited,  and 
esi)ecially  in  Coast-Line  R,  Co,  r.  Mayor.  30  Fed.  Rep. 
[Ga.],  646.  In  that  case  it  appears  the  city  was  author- 
ized and  did  enter  into  a  contract  with  the  railway  com- 
pany,  which  contained  mutual  stipulations  under  which 
the  railroad  should  be  constructed  and  operated,  among 
others,  in  the  event  of  paving  by  the  city  of  the  whole 
or  any  portion  of  the  street  used  by  the  railw^ay  company, 
the  portion  of  the  track  between  the  rails  should  be 
paved  and  kept  in  good  repair  by  the  company  at  its  own 
expense  and  cost.  It  was  there  held,  not  only  that  the 
city  had  authority,  but  that  the  contract  was  valid  under 
the  laws  of  the  state  at  the  time  made,  and  that  after- 
wards different  terms  could  not  be  imposed  on  the 
coT*poration  to  its  injury  and  for  the  benefit  of  the  other 
contracting  party.  It  is  said  in  the  opinion :  "The  reserva- 
tion of  the  state  to  withdraw  the  franchise  of  this  rail- 
road company  cannot  be  disputed,  and  that  reservation 
affects  the  entire  relation  between  the  state  and  the  cor- 
poration, and  places  under  legislative  control  all  rights, 
privileges  and  immunities  'derived  by  its  charter  directly 
frcmi  the  state.'  But  rights  and  interests  acquired  by 
the  company,  not  constituting  a  part  of  the  contract  of 
incoi-poration,  stand  upon  a  different  footing.  It  is  com- 
petent for  the  st^te,  in  the  exercise  of  its  reserve  power, 
to  alter  the  act  incorporating  the  company  in  all  particu- 
lars constituting  the  grant  to  it  of  corporate  rights,  privi- 
leges and  immunities.  These  flow^  from  the  state  and 
should  properly  be  kept  under  its  control."  The  holding 
in  that  case  was  placed  distinctly  on  the  ground  of  the 
authority  of  the  city  to  enter  into  the  contract  which  it 
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did,  and  that  such  contract  gave  to  the  railway  company 
rights  in  no  wise  connected  with  its  franchise  from  tlie 
state.  Also,  in  Chicago  v.  Sheldon ^  9  Wall.  [U.  S.],  50,  55, 
wherein  it  is  mid :  "A  contract  having  been  entered  into 
between  the  parties,  valid  at  the  time,  by  the  laws  of  the 
state,  it  is  not  competent  even  for  its  legislature  to  pass 
an  act  impairing  its  obligation,  much  less  could  any  de- 
cision of  its  courts  have  that  effect.  A  point  is  made, 
that  the  legislature  have  not  conferred,  or  intended  to 
confer,  authority  upon  the  city  to  make  this  contract. 
We  need  only  say  that  full  power  was  not  only  confeiTod, 
but  that  the  contract  itself  has  been  since  ratified  by  this 
body." 

No  authority  being  conferred  upon  the  city  to  contract 
with  a  street  railway  company  with  respect  to  the  grant 
of  its  corporate  rights  and  franchises,  we  think  it  follows 
that  by  the  provisions  of  the  ordinances  under  which  the* 
consent  of  a  majority  of  the  electors  was  secured,  the 
railway  company  obligated  itself  to  construct  a  railway 
within  the  time  and  manner  therein  stated,  and  be  sub- 
jeet  to  such  regulations  as  might  lawfully  be  efttablishe<l 
by  ordinance  in  conformity  with  the  statute  in  that  re- 
gard, and  was  thereby  privileged  or  permitted  to  enter 
upon  the  streets  of  the  city  for  the  purpose  of  construct- 
ing its  tracks  so  as  to  carry  out  the  purposes  of  its  or- 
gani^Kation;  that  by  such  ordinance,  it  derived  no  other 
or  greater  right  than  a  privilege,  license  or  permission 
to  enter  upon  the  streets  for  such  purpose;  and  that  its 
corporate  franchises  and  privileges  were  not  determined 
and  fixed  by  such  ordinances  but  by  general  laws. 

In  Chicago  G.  /?.  Co.  v.  People,  73  111.,  541,  it  is  held  that 
a  franchise  emanates  from  the  state,  and  where  a  com- 
pany is  incorporated  by  the  legislature  with  power  to 
construct  and  operate  a  railway  in  a  city  upon  the  con- 
sent of  the  city,  in  such  manner  and  upon  such  conditions 
as  the  city  may  impose,  and  the  city  by  ordinance  grants 
the  privilege  of  constructing  and  operating  the  same,  the 
grant  by  the  city  is  a  mere  license  and  not  a  franchise. 
13 
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In  tlie  opinion  it  is  Raid:  *'But  in  the  case  at  bar  the 
grant  in  the  ordinance  is  not  a  franchise,  but  a  mere 
license,  a  permission  to  construct  a  railway  in  a  certain 
street  within  a  limited  period.  A  franchise,  according 
to  the  definition  given  by  Blackstone,  is  a  n)yal  privilege 
or  branch  of  the  king's  prerogative,  subsisting  in  the 
hands  of  the  subject,  and,  being  derived  from  the  crown, 
must  arise  from  the  king's  grant.  2  Blackstone,  17. 
Corp<>rate  franchises  in  the  American  states  emanate 
from  the  government,  or  the  sovereign  power,  owe  their 
existence  to  a  grant,  or  as  at  common  law,  to  prescrip- 
tion, which  presupposes  a  grant,  and  are  vested  in  indi- 
viduals or  a  body  politic.  The  grant  or  license  given  by 
the  ordinance  comes  within  no  definition  of  a  franchise. 
Besides,  a  municipal  body,  it  is  understood,  possesses  no 
power  to  confer  a  franchise.  DavirS  i?.  Mayor,  4  Keman 
[N.  Y.],  506.'' 

In  Htate  t\  Jacksotmlle  l^t.  R.  Co..  10  So.  Kep.  [Fla.], 
590,  it  is  stated  in  the  thir-d  syllabus:  "It  is  within  the 
power  of  the  legislature  to  delegate  to  municipal  cor- 
porations the  right  to  license  or  permit  railroad  com- 
panies to  lay  railroad  tracks  in  the  streets  in  such  manner 
as  not  to  divert  them  from  their  original  uses;  but  a  dif- 
ference exists  between  the  power  of  a  municipal  corpora- 
tion to  grant  a  corporate  franchise  and  the  right  to  per- 
mit a  corporation  veste<l  with  such  franchise  to  place 
railroad  tracks  in  the  public  streets.  If  the  municipal 
body  can  ever  grant  a  <*oriK)rate  franchise,  such  power 
must  be  expressly  conferi*ed  by  the  legislature.''  In  the 
opinion  of  the  court  it  is  said:  'The  legislature  has  un- 
doubtedly supervision  and  control  of  highways  and 
streets,  and  may  authorize  the  construction  of  a  railroad, 
operated  either  by  steam  or  animal  power,  across  or 
along  them.  This  results  from  the  dominant  power 
which  the  state  posvsesses  over  all  its  highways;  and  it 
may  be  done  without  the  consent  of  municipal  authori- 
ties. 2  Dill.,  Mun.  Corp.,  656;  Elliott,  Roads  &  S.,  pp. 
562,  563;  Pierce,  R.  R.,  p.  246;  Lawson,  Rights,  Rem.  & 
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Pr.,  Keo.  4003;  Eichels  v.  Railway  Co..  78  Ind.,  261;  Rail- 
Vmul  (-0.  r.  }laf/o}\  etc.,  45  Ga.,  602;  Ilodffes'  v.  Ifaihray  Co., 
7yS  Md.,  60#^."  And  further  on  in  the  same  opinion  it  ift 
said:  "Here  it  may  be  proper  to  say  that  there  is  a  ma- 
terial <lifferenee  between  the  power  of  a  muni(*i}>al  cor- 
poration to  grant  a  corporate  franchise,  or  authority  t<^ 
constnict  a  street  railroad  and  take  tolls  and  emoluments 
for  services,  and  the  rijrht  to  license  or  pennit  corpora- 
tions vested  with  such  franchisees  to  lav  tra(*ka  in  strcH^ts 
in  such  manner  as  not  to  divert  th(Mn  from  their  original 
uses.  If  the  municipal  body  can  ever  exercise  the  power 
to  grant  such  corporate  franchises,  it  must  be  expressly 
conferred  by  the  legislature.  The  cases  of  Daris  v.  Mfnjor, 
14  X.  v.,  r)t)6,  and  /Vo/>/c\<<  KaUnnnl  v.  Memphis  Rnilroady 
10  Wall.  [r.  S.],  38,  were  decide<l,  we  understand,  upon 
the  theory  that  the  municipnl  bodi(*s  ha<l  no  such  power." 

We  now  reach  what  we  conceive  to  be  the  most  cogent 
reason  for  upholding  the  validity  of  the  se<*tions  of  the 
statute  assailenl  bv  (h*fendants.  We  are  convincfHl  that 
the  power  therein  exercised  is  one  reserved  to  the  legis- 
lature by  the  constitution,  and  of  which  it  is  incapable 
of  div(»sting  itself;  and  for  stronger  reasons,  it  could  not 
authoiize  a  city  council  to  act  in  such  a  manner  as  to 
deprive  it  of  such  i)ow(»r.  The  right  being  reserved  to  the 
legislature  by  the  constitution,  it  is  empowered  to  alter, 
amend  or  r(»i)eal  the  laws  respecting  street  railways  in 
such  manner  as  is  appr()ve<l  by  its  wisdom  and  judgment; 
and  this  right  extends,  not  alone  to  laws  ju'oviding  for 
the  incorporation  and  organization  of  such  companies, 
but  also  to  those  which  seek  to  control,  regulate  and 
otherwise  affect  such  corporaticms  in  the  enjoyment  of 
their  franchises. 

Says  Judge  Field,  of  the  United  States  supreme  court, 
W'ith  reference  to  a  reservation  in  a  statute  that  the 
charter  of  every  cori>oration  should  be  subject  to  amend- 
ment, alteration  or  repeal  by  legislative  authority:  '''The 
rc^servation  affects  the  entire  relation  betw^een  the  state 
and  the  coi*porat.iou,  and  i)la(*es  under  legislative  control 
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all  rights,  privileges  and  immunities  derived  by  its  char- 
ter directly  from  the  state/'  Tomlinson  v.  Jessupy  15  Wall. 
[U.  S.],  454,  459.  Of  like  import  is  Railroad  Co.  v.  Maine, 
96  U.  S.,  499,  in  which  the  opinion  was  written  by  the 
same  eminent  jurist.  In  speaking  on  the  same  subject 
Judge  Cooley,  in  Detroit  v.  Detroit  d  Hotoell  Plank  Road 
Co.,  43  Mich.,  140, 147,  says:  "But  for  the  provision  in  the 
constitution  of  the  United  States  which  forbids  impairing 
the  obligations  of  contracts,  the  power  to  amend  and  re- 
peal corporate  charters  would  be  ample  without  being 
expressly  reserved.  The  reservation  of  the  right  leaves 
the  state  where  any  sovereignty  would  be  if  unrestrained 
by  express  constitutional  limitations,  and  with  the  pow- 
ers which  it  would  then  possess.  It  might  therefore  do 
what  it  would  be  admissible  for  any  constitutional  gov- 
ernment to  do  when  not  thus  restrained,  but  it  could 
not  do  what  would  be  inconsistent  with  constitutional 
principles.  And  it  cannot  be  nc^cessary  at  this  day  to 
enter  upon  a  discussion  in  denial  of  the  right  of  the  gov- 
ernment to  take  from  either  individuals  or  corporations 
any  property  which  they  may  rightfully  have  acquired." 
The  right  to  alter  or  amend  is  not  an  unrestrained 
right,  but  a  power  which  is  to  be  exercised  subject  to 
fundamental  principles  controlling  all  valid  legislation. 
Says  Mr.  Justice  Swayne,  in  fihieldfi  r.  OAto,  95  U.  S..  319, 
324:  "The  power  of  alteration  and  amendment  is  not 
without  limit.  The  alterations  must  be  reasonable;  they 
must  be  made  in  good  faith,  and  be  consistent  with  the 
scope  and  object  of  the  act  of  incorporation.  Sheer  op- 
pression and  wrong  cannot  be  inflicted  under  the  guise 
of  amendment  or  alteration.  Beyond  the  sphere  of  the 
reserved  powers,  the  vested  rights  of  property  of  cor- 
porations, in  such  cases,  are  surrounded  by  the  same 
sanctions  and  are  as  inviolable  as  in  other  caseft."  Or, 
as  is  said  in  Gommontcealth  v.  Essex  Go.y  13  Gray  [Mass.], 
239,  253 :  "Where,  under  power  in  a  charter,  rights  have 
been  accpiired  and  become  vested,  no  amendment  or  al- 
teration of  the  charter  can  take  away  the  property  or 
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rights  which  have  become  vested  under  a  legitimate  exer- 
cise of  the  powers  granted." 

No  property  or  vested  rights  are  endangered  or  lost  to 
tlie  defendant  by  the  sections  of  the  statute  objected  to. 
Tbe  power  invoked  is  a  regulation  to  which  aJl,  in  some 
form  or  other,  are  subjected  in  bearing  the  burdens  inci- 
dent to  the  growth  and  development  of  the  municipality. 
As  before  intimated,  the  requirements  are  only  reason- 
able and  approi>riately  attach  and  belong  to  a  street 
railwaj'  company  in  the  conduct  of  its  business  over  the 
paved  streets  of  the  city.  For  both  the  validity  and 
reasonableness  of  the  exercise  of  the  legislative  power 
objected  to  we  have  precedent  well  supi)orted  by  author- 
ity. 

In  Conivay  t\  City  of  RochesteTy  61  N.  E.  Rep.  [N.  Y.], 
395,  under  a  law  quite  similar  to  the  one  now  under  con- 
sideration, it  was  held  in  a  contest  between  the  city  au- 
thorities and  abutting  property  owners  whose  property 
had  been  assessed  for  special  benefits  for  paving  a  street, 
that  the  law  made  it  mandatory  upon  the  city  council  to 
require  the  street  railway  company  to  pave  its  right  of 
way,  and  that  the  burden  which  thus  rested  on  the  com- 
pany could  not  be  shifted  to  abutting  property  owners. 

In  Wood  V.  Common  Council,  56  N.  T.  Supp.,  105,  the 
views  expressed  in  the  Rochester  Case  were  reiterated  and . 
followed.  In  that  case  it  is  held  that  the  provisions  of  the 
statute  requiring  street  railway  companies  to  pave  be- 
tween their  tracks  and  two  feet  from  the  outside  thereof, 
applies  to  all  street-surfa(;e  railway  companies,  whether 
incorporated  prior  or  subsequent  to  the  act;  that  the 
omission  in  a  charter  of  a  street  railway  company  of  a 
provision  compelling  it  to  pave  streets  along  its  tracks 
does  not  vest  in  it  or  its  successors  a  perpetual  exemption 
from  such  obligation  subsecjuently  imposed  by  the  legis-. 
lature  under  the  power  given  it  by  the  constitution  pro- 
viding that  all  general  laws  creating  corporations  may  be 
altered  from  time  to  time;  and  that  a  city  council  was 
without  power  to  exempt  street  railway  companies  from 
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the  provisions  of  the  general  laws  of  the  state  requiring 
pavement  bv  them  of  the  streets  along  their  ti'acks.  Al- 
tliongh  cautioned  against  giving  weight  to  this  case  be- 
cause the  decision  was  rendere<l  bv  a  tribunal  of  inferior 

I.' 

jurisdiction,  we  find  many  points  in  it  having  an  intimate 
bearing  on  the  case  at  bar,  and  n^gard  its  reasoning  as 
logical  and  sound,  and  the  propositions  considered  as  a 
connect  exposition  of  the  law. 

St07ri€  V.  HomUm  City  St  K,  Co..  4G  S.  W.  Rep.  [Tex.], 
796,  was  a  case  involving  the  rights  of  a  mortgagee  of  a 
street  railway  property,  legislation  affecting  the  corpora- 
tion, mortgagor,  having  been  enacted  subsequent  to  the 
execution  of  the  mortgage.  The  charter  or  law  governing 
the  city  of  Houston  provided  that  the  cost  of  a  street  im- 
provement should  be  charged  against  abutters,  and  that  a 
street  railway  shall  be  liable  for  costs  of  paving  betAveen 
the  rails  and  for  six  inches  on  each  side.  It  was  thei-e 
held  that  the  company  was  liable  for  paving  to  the  ext<^nt 
stated,  notwithstanding  a  resolution  by  the  city  coun<il 
providing  that  costs  of  the  improvement  should  be 
wholly  defrayed  by  the  abutting  property  owners.  The 
constitution  of  that  state  pn)vided  that  *'no  irrevocable 
or  uncontrollable  gi*ant  of  speinal  privileges  or  immuni- 
ties shall  be  made,  but  all  privileges  and  franchises 
granted  by  the  legislature  or  created  under  its  authority 
shall  be  subject  to  the  control  thereof.''  It  was  held  that 
the  l(»gislature  had  the  right  to  amend  the  city  charter 
so  that  the  street  car  company  became  liable  for  the 
costs  of  paving  six  inches  on  each  side  of  its  tracks,  in 
addition  to  its  former  liability  of  paving  between  the 
rails,  and  that  such  law  was  not  unconstitutional  as  im- 
]>airing  the  obligation  of  a  contract  in  reference  to  a 
prior  mortgage  executed  while  the  constituti(mal  pro- 
vision was  in  force.  Says  Brown,  J.,  after  quoting  the 
l)rovision  of  the  constitution:  'This  provision  of  the  con- 
stitution was  in  force  at  the  time  the  street  railway  com- 
[lany  acquii*ed  its  rights  in  the  streets  of  Houston  and 
before  the  mortgage  of  the  trust  company  was  executed. 
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The  rights  of  both  the  street  railway  company  and  the 
mortgage  company  were  acquired  subject  to  the  control 
of  the  legislature  upon  this  question.  The  legislature 
had  the  right  to  enact  the  law  of  1891,  amending  the 
charter  of  Houston,  by  which  the  liability  of  the  street 
car  company  for  the  cost  of  paving  the  street  was  en- 
larged. That  act  does  not  violate  the  constitution  of  this 
state  nor  of  the  United  States." 

In  Sioux  City  St.  R,  Go.  v.  Sioux  City,  43  N.  W.Rep.[Ia.], 
224,  in  an  opinion  afterwards  affirmed  by  the  supreme 
court  of  the  Uniteii  States  (138  U.  8.,  98),  it  was  held  that, 
although  the  charter  of  a  street  railway  company  re- 
<liiired  it  to  pave  inside  its  rails,  a  subsequent  ordinance 
]  assed  by  the  city  in  pursuance  of  an  act  of  the  legisla- 
ture, requiring  it  to  pave  one  foot  outside  of  its  rails  is 
not  in  violation  of  the  obligation  of  a  contract,  assuming 
the  charter  to  have  been  a  contract;  and  did  not  thereby 
preclude  the  city  from  imposing  additional  burdens 
which  were  authorized  bv  the  laws  of  the  state.  At  the 
time  of  the  organization  of  the  street  railway  company, 
there  was  a  provision  in  the  Code  of  Iowa  which  read  as 
follows:  "The  articles  of  incoi^poration,  by-laws,  rules, 
and  regulations  of  corporations  hereafter  organized  un- 
der the  provisions  of  this  title,  or  whose  organization 
may  be  adopted  or  amended  hereunder,  shall  at  all  times 
be  subject  to  legislative  control,  and  may  be  at  time 
altered,  abridged,  or  set  aside  by  law,  and  every  franchise 
obtained,  used,  or  enjoyed  by  such  corj)oration  may  be 
regulat(Hl,  withheld,  or  be  subject  to  conditions  imposed 
upon  the  enjoyment  thereof,  whenever  the  general  as- 
sembly shall  deem  necessary  for  the  public  good."  In 
support  of  the  same  general  principles,  we  cite  City  of 
Philadelphia  v.  Pamemfer  R,  Co.,  33  Atl.  Rep.  [Pa.],  126, 
and  City  of  Lannimj  v.  Lan.vny  City  E.  R.  Co.,  66  N.  W. 
Hep.  [Mich.],  949. 

We  therefore  conclude  the  sections  objected  to  were 
enacted  by  the  legislature  in  the  exercise  of  a  valid  power 
belonging  to  it;  that  no  rights  or  privileges  possessed  by 
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the  defendant  company  or  those  consolidatjed  with  it  were 
invaded  or  impaired  by  such  legislation;  and  that  the 
legislature  had  the  right  to  impose  the  liability  by  said 
sections  created,  notwithstanding  the  ordinance  under 
which  defendant  claims  exemption  from  such  liability. 
We  do  not  think  the  law  in  this  respect  contravenes  any 
provision  of  either  the  federal  or  state  constitution. 

It  is  also  argued  by  the  city  that  the  legislation  im- 
posing the  obligation  on  the  defendant  to  pave  its  right 
of  way  under  the  circumstances  prescribed  may  properly 
be  sustained  on  the  grimnds  of  the  taxing  power  for  bene- 
fits received  from  local  improvements,  and  also  under 
the  police  power  of  the  state.  Because  of  the  many  ques- 
tions raised  in  the  case,  the  consideration  of  wJiich  we 
regard  as  of  more  pressing  imiH)rtance  in  its  disposition, 
foi*  want  of  time  and  in  view  of  what  has  already  been 
said,  we  do  not  deem  it  advisable  to  fully  consider  these 
questions.  Alany  strong  and  substantial  arguments  may 
be  advanced  in  support  of  the  proposition  that  the  power 
is  properly  exercised  as  a  pi^lice  regulation.  *'The  regula- 
tion," says  Judge  Cooley,  "must  have  reference  to  the 
comfort,  safety  or  welfare  of  society.''  The  comfort  and 
safety  of  the  public  are  certainly  largely  affected  by  the 
condition  of  the  surface  of  a  public  street  over  which  is 
run  street  cars  propelled  by  electricity.  Convenience  in 
locomotion  and  freedom  from  accident  on  such  streets 
materially  depend  upon  the  evenness  of  the  surface  of 
the  streets,  and  minimizing,  as  far  as  practicable,  of  all 
obstructions  by  reason  of  street  railway  tracks.  It  is 
especially  manifest  that  at  all  street  intei*sections  a  level 
crossing,  cai)able  of  convenient,  easy  and  rapid  transit 
of  both  vehicles  and  foot  passengers,  is  of  the  utmost 
importance  to  the  safety  of  the  traveling  public.  And 
for  the  same  reason,  though  in  a  lesser  degree,  should 
there  be,  throughout  the  entire  distance  traversed  by 
such  street  railway,  free  access  across  the  streets  at  all 
points  to  adjoining  property,  as  well  as  to  facilitate  the 
passing  of  vehicles  traveling  in  different  directions.     It 
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would  seem  that  on  the  ground  of  the  taxing  power  the 
legislation  could   be  sustained.     Certainly  it  is  within 
the  province  of  the  legislature  to  provide  for  the  taxation 
of  street  railways  for  property  specially  benefited   by 
local  improvements.    Apiyeal  of  North  Beach  &  M,  R.  Co,, 
32  Cal.,  499;  Cicero  d  P.St.R.Co.v.City  of  Chicago,52  N.  E. 
Rep.  [111.],  866;  Atchiso7i,  T,  &  fif.  F.  R.  Co.  v.  Peterson, 
51  Pac.  Rep.  [Kan.],  290.     The  more  difficult  question 
arises  by  reason  of  the  fact  that  the  legislature  has  ap- 
portioned and  fixed  with  certainty  and  definiteness  the 
portion  of  the  streets  which  are  to  be  paved  at  the  cost 
of  the  street  railway  company  and  charged  to  it  as  a 
special  benefit  for  the  improvement  made  by  the  paving 
of  the  street.    In  whatever  power  the  authority  rests,  if 
we  are  permitted  to  speculate  regarding  the  matter,  we 
would  say  some  of  the  elements  of  the  several  powers 
spoken  of  entered  into  the  considerations  which  moved 
the  legislature  to  act.    The  act  was  an  exercise  of  the 
power  of  reasonable  regulation.     It  is  entirely  fitting 
and  proper  that  the  street  railway  company  should  be 
required  to  pave  that  part  of  the  streets  occupied  by  its 
tracks.    The  public  comfort  and  safety  were  promoted 
by  the  exercise  of  such  power,  and  the  material  benefits 
accruing  to  a  street  railway  company  by  the  paving  of 
a  street  occupied  by  it  was  doubtless  an  inducement, 
which,  in  no  small  degree,  actuated  the  legislative  mind 
in  framing  the  law  imposing  the  obligation  to  pave  at 
its  own  cost  the  part  of  the  street  occupied  by  a  street 
railway  company.    While  it  is  not  an  abutting  property 
owner,  in  the  strict  sense  of  the  word,  it  is  an  owner  of 
property  lying  within  and  forming  a  part  of  the  improve- 
ment actually  made,  and  for  the  sake  of  uniformity, 
appearance,  use  and  convenience,  safety  and  comfort  of 
the  public,  and  benefits  received,  should,  in  the  nature  of 
things,  bear  such  burden.    The  right  of  the  legislature 
to  thus  provide  for  the  cost  and  expense  of  such  improve- 
ment by  special  assessment,  and  to  fix  the  amount  and 
apportion  the  charge  to  be  borne  by  the  diflfereut  parcels 
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of  property,  by  the  giving  of  notice  before  the  assessment 
is  made,  is  distinctly  recognized  in  Spencer  v.  Merchant, 
100  N.  Y.,  585,  a  case  where  the  reasons  for  the  conclu- 
sions reached  were  not  nearly  so  strong  as  in  the  present 
instance,  and  which  case  was  afterwards  removed  to  the 
United  States  supreme  court  (Spencer  v.  Merchant,  125  U. 
S.,  345),  and  the  principle  enunciated  by  the  state  court 
re(*eived  the  approval  of  the  latter  tribunal.  As  stated, 
however,  we  do  not  finally  decide  these  two  questions, 
prefeiTing  to  ground  our  conclusions  upon  the  broad  and 
fundamental  doctrine  of  the  right  of  the  legislature  to 
impose  the  burdens  as  a  reasonable  exercise  of  its  reserve 
l)ower. 

It  is  also  argued  that  the  act  is  unconstitutional  be- 
cause it  is  in  the  nature  of  a  sjKH'ial  law  or  class  legisla- 
tion, applying  only  to  a  portion  of  the  street  railways  of 
the  state.  We  rc^gard  the  law  as  in  no  way  conflicting 
with  the  provisions  referred  to.  It  is  quite  well  settled 
in  this  jurisdiction  that  laws  which  are  general  and  uni- 
form throughout  the  state,  operating  alike  upon  all  per- 
s(ms  and  localities  of  a  class,  or  ui)on  those  who  are 
brought  within  the  relations  and  circumstances  provided 
for,  are  not  objectionable  for  want  of  uniformity  or  as 
class  legislation.  Siafr  r.  Brrka,  20  Nebr.,  375;  County  of 
Lancaster  i\  Triwhir,  33  Nebr.,  121.  *The  classification  of 
the  cities  of  the  state  into  classes  and  sub-classes,  and 
the  conferring  upon  them  of  cor])()rate  powers  by  acts  of 
the  legislature  of  a  general  nature,  yet  the  provisions  of 
which  are  applicable  to  but  one  of  such  classes  or  sub- 
classes, is  not  repugnant  to  any  provision  of  the  constitu- 
ti(m.''  State  r.  (Irahan^  1(>  Nebr.,  74.  '^An  act  is  general 
and  not  special  if  it  operates  alike  on  all  persons  or  locali- 
ties of  a  class,  or  who  are  brought  within  the  relations  or 
circumstances  provided  for,  the  classification  so  adopted 
by  the  legislature  having  a  basis  in  reason  and  not  being 
purely  arbitrary.^'  Livingston  Loan  &  BniUting  Ass^n  v. 
Drummond,  49  Nebr.,  200.  To  the  same  effect  are: 
Hunz'ingvr  v.  State,  39  Nebr.,  053;  McChn/  v.  City  of  Lvnr 
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roZ/i,  32  Nebr.,  412.  If,  as  had  been  repeatedly  held, 
and  correctly  so,  we  think,  it  is  competent  for  the 
legislature  to  classify  the  cities  of  the  state,  and  pro- 
vide different  laws  for  the  government  of  each  class,  then 
we  think  it  logiially  follows  that  the  inhabitants  and 
property,  including  that  of  corporations  within  each  of 
the  different  classes,  are  controlled  by  the  charter  pro- 
visions applicable  to  that  class,  even  though  diflfering 
from  provisions  in  soino  other  charter,  and  that  the  en- 
actment of  laws  and  regulations  affecting  alike  all  street 
railways  of  any  one  class  can  not  be  said  to  be  obnoxious 
to  the  constitution  because  of  lack  of  uniformity. 

It  is  also  urged  that  the  statute  violates  the  constitu- 
tion wherein  it  is  provided  that  "the  legislature  shall  not 
impose  taxes  upon  municipal  corporations,  or  the  inhabi- 
tants or  property  thereof,  for  coq^orate  purposes." 
This  section  has  received  consideration  from  this  court  in 
Htaiv  r.  H7/cc?cr,  33  Nebr.,  5(>3  and  (rvrman-Anwrican  Fire 
Ins.  Co,  r.  Citjj  of  Miudvu.  51  Nebr.,  870,  874.  Speaking 
with  reference  to  the  first  case,  it  is  said  in  the  latter: 
"It  is  quite  evident  that  it  [the  act  considered  in 
the  first  case]  was  held  bad  because  it  was  an  attempt 
by  the  legislature,  not  to  empower  municipal  corpora- 
tions to  impose  a  tax  for  coi-porate  purposes,  but 
to  impose  by  the  legislature  itself  a  tax  for  corporate 
purposes  on  the  inliabitants  and  projH^rty  of  the 
municipal  coi'poration,  this  being  forbidden  by  section 
7,  article  9,  of  the  constitution."  If,  then,  the  legis- 
lation now  objected  to  is,  in  effect,  the  imposition  of  a 
tax  by  the  legishiture  itself  on  the  property  of  the  de- 
fendant, and  not  an  authority  to  the  city  to  do  it,  the  act 
would  be  void.  We  are  constraine<l  to  the  view  that  the 
act  does  not  itself  attempt  to  impose  any  tax  on  the  de- 
fendant company.  It  is  primarily  a  regulation  requiring 
it,  in  certain  instances,  to  pave  its  right  of  way  to  con- 
form to  the  street  improvement  as  directed  by  the  city 
authorities,  and  ui)on  failure  and  refusal  so  to  do,  pro- 
vides that  the  city  is  authorized  and  empowered  to  a.ssess 
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its  property  for  the  costs  and  expenses  of  making  such 
improvement.  It  purports  only  to  authorize  the  city  to 
levy  the  proper  assessments  after  paving  ha«  been  deter- 
mined upon,  and  the  refusal  of  the  street  railway  com- 
pany to  discharge  the  obligation  resting  upon  it  to  pave 
at  its  own  expense  its  right  of  way  in  conformity  with 
the  improvement  made  by  the  city  on  the  remainder  of 
the  street.  Although  the  question  is  not  dire<*tly  raised, 
the  validity  of  legislation  of  the  character  under  consid- 
eration is  recognized  in  Iforbach  v.  Omaha,  54  Nebr.,  83, 
where  under  the  i)olice  power  it  is  held  the  legislature 
may  authorize  the  city  to  require  owners  of  lots,  upon 
which  stagnant  water  may  accumulate,  to  fill  and  grade 
the  same,  and  upon  refusal,  the  city  is  authorized  to  per- 
form such  work  and  levy  a  special  tax  sufficient  to  pay 
the  cost  and  expense  as  other  special  taxes  are  levied  and 
collected.  The  two  cases,  for  the  purposes  of  the  question 
under  consideration,  are  similar  in  principle,  and  differ 
only,  if  at  all,  in  the  nature  of  the  power  exercised.  The 
legislature  has  not  undertaken,  nor  can  it  itself  impose 
a  tax  for  municipal  purposes  for  street  paving  required 
to  be  done  by  a  street  railway;  nor  is  the  city  authorized 
to  do  so  until  after  the  improvement  has  been  determined 
upon  and  projected,  nor  until  the  street  railway  company 
shall  have  neglected  and  refused  to  comply  with  the  leg- 
islative requirement.  This  is  not  imi>o«ing  a  tax  by  the 
legislature  upon  municipal  corporations  or  the  inhabit- 
ants or  property  thereof  for  corporate  purposes. 

The  constitutionality  of  the  act  of  the  legislature  under 
ccmsideration  is  by  the  defendant  company  also  ques- 
tioned, because,  first,  the  act  provides  for  a  judgment 
in  personam^  and,  second,  that  no  provisions  are  made  for 
redemption  after  sale  of  property  on  which  the  lien  rests 
in  conformity  with  section  3,  article  9,  of  the  constitution, 
in  respect  of  the  right  of  redemption  from  sales  of  real 
estate  for  taxes  and  special  assessments. 

The  first  question,  we  think,  is  prematurely  presented, 
and  is  not  necessarily  involved  in  a  proper  disposition  of 
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the  ease  upon  the  record  as  presented  to  us.  At  most, 
the  act  in  this  respect  would  be  invalid  in  so  far  only  as 
it  affects  the  city's  right  to  a  personal  judgment  against 
the  defendant.  The  right  given,  or  attempted  to  be  given, 
to  a  personal  judgment  only  provides  an  additional  rem- 
^y  by  which  satisfaction  may  be  obtained  for  obligations 
created  by  the  levy  of  special  assessment,  and,  if  invalid, 
would  leave  the  remsunder  of  the  act  complete  in  itself 
and  capable  of  enforcement  to  the  extent  of  the  sale  of 
the  property  to  which  the  lien  attached  if  valid  in  other 
respects.  Conceding  all  that  is  contendwl  for  by  the  de- 
fendants in  respect  of  the  invalidity  of  tlje  act  authoriz- 
ing a  personal  judgment  for  the  amount  due  for  special 
assessments  for  paving,  the  act  providing  for  a  lien  for 
such  sums,  and  the  enforcement  of  the  same  by  a  sale 
of  the  property,  is  not  thereby  and  for  that  reason  void 
and  of  no  effect.  In  the  case  at  bar,  all  that  is  sought  to 
be  accomplished  is  the  enforcement  of  the  lien  under  the 
statute  on  the  property  specifically  mentioned  therein. 
When  a  personal  judgment  is  sought,  if  one  should  be, 
the  defendant  can  more  properly  interpose  the  defense 
now  presented.  For  the  purposes  of  this  case,  and  the 
enforcement  of  the  lien,  the  act,  we  are  satisfied,  is  con- 
stitutional. The  objections  therefore  can  not  be  upheld. 
As  to  the  second  proposition,  section  3  of  article  9  of 
the  constitution  is  as  follows:  "The  right  of  redemption 
from  all  sales  of  real  estate  for  the  non-payment  of  taxes 
or  special  assessments  of  any  character  whatever,  shall 
exist  in  favor  of  owners  and  persons  interested  in  such 
real  estate,  for  a  period  of  not  less  than  two  years  fTOm 
such  sales  thereof;  Provided,  that  occupants  shall  in  all 
cases  be  served  with  personal  notice  before  the  time  of 
redemption  expires.''  Under  the  above  provision,  the  right 
of  redemption  is  made  secure  to  all  those  whose  property 
as  therein  mentioned  may  be  sold  for  non-payment  of 
taxes  or  special  assessment,  and  this  guaranty  is  made 
secure  to  the  parties  entitled  thereto  in  the  absence  of 
statutory  provisions  more  definitely  pointing    out    the 
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method  by  which  the  redemption  may  be  made.  This 
vi(»w  of  the  constitutional  provision  quoted  must  have 
been  entertained  and  borne  in  mind  by  this  court  when, 
in  its  prior  utterances,  it  has  dechired  that  the  rij^ht  to 
foreclose  a  lien  for  taxes  for  f>;eneial  revenue  exists  in 
favor  of  the  tax  purchaser  without  any  notice  of  redemj)- 
tion  under  his  tax  certificate  in  accordance  with  the  con- 
stituticmal  provision  quoted  (IV///  IJifrn  r.  Mvdhtnd.  53 
Nebr.,  509);  and  where  it  is  derlared,  as  it  has  been,  that 
a  county  may  enforce  its  lien  for  taxes  for  }i^en(»ral  revenue 
purposes  after  delinquency,  when  the  ri<»ht  to  a  sale  of 
the  property  has  accrued,  by  an  ordinary  ecpiitable  action 
in  foreclosure,  as  was  done  in  the  cas(»  of  (Irani  r,  Burthol- 
iiinew,  57  Nebr.,  673.  We  apprehend  no  insurmountable 
difficulty  will  be  encountercHl  iu  h(ddino;  the  sei'tion  of 
the  constitution  quoted  as  self-executinjj;,  and  giving  to 
all  parties  who  come  within  the  provisions  of  that  section 
the  right  to  redeem  real  estate  sold  for  taxes  as  provided 
therein.  No  difficulty  would  be  (  xijeriemed  in  redeeming 
from  sale  of  rc^al  estate*  in  foreclosure  proceedings  of  a 
lien  for  taxes,  after  sale  and  before  (H)ntirmation,  by  pay- 
ing the  judgment,  interest,  costs  and  accruing  costs;  and 
we  see  no  reason  whv  a  fur1h(»r  extc^usion  of  time  after 
sale  in  which  redem]»tion  might  be  had  would  in  any  way 
prevent  consummation  of  the  object  contemplatfMl  by  the 
section,  and  at  any  time  within  the  period  therein  men- 
tioned; nor  do  the  constitutional  provisicms  appear  in- 
adequate to  fully  conserve  the  rights  of  parties  in  regard 
thereto.  The  proceedings  are  in  a  court  of  equity,  and 
it  has  control  over  all  the  steps  tlierein  taken  until  the 
rights  of  all  ])arti(»s  have  been  fully  adjudicate<l  and 
flnallv  det(Tmin(Ml  undei-  the  provisions  of  both  the  con- 
stitution  and  the*  statute.  The  objections  raised  as  to  the 
question  just  considc^red  are  untenable. 

The  method  of  procedure  adopted  by  the  city  council 
in  levying  the  special  assessments  against  the  defendant, 
as  w^ell  as  tlu*  constitutent  companies  consf)lidate(l  with 
it,  is  made  the*  basis  for  the  contention  that  the  lew  as 
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made  is  void,  and  for  that  reason  imposes  no  liability 
against  the  property  against  which  the  taxes  are  sought 
to  be  enforced  in  this  action.  It  is  argued  that  because 
these  levies  were  made  by  resolution  of  the  city  council, 
and  not  by  ordinance,  they  can  not  be  sustained.  It  ap- 
pears from  the  record  that  the  different  paving  districts 
were  created  by  ordinance  providing  for  the  improvement 
of  the  streets  included  therein,  and  the  payment  of  the 
costs  and  expenses  thereof  by  special  assessment  to  be 
levied  upon  the  property  benefited  in  such  districts. 
Among  other  things,  section  68*  of  the  city  charter  act 
(Session  Laws,  1887,  ch.  11)  provides  that  the  city  shall 
have  the  power  by  ordinance,  first,  to  levy  taxes  for  gen- 
eral revenue  purposes;  and,  second,  to  levy  any  other  tax 
or  spe<ial  assessment  authorized  by  law.  These  two  sub- 
divisions are  followed  by  others  to  the  number  of  sixty- 
three,  some  of  which,  it  is  quite  obvious,  were  not  to  be 
complie<l  with  or  action  taken  thereunder  "by  ordinance," 
as  indicated  by  the  first  part  of  the  section  quoted,  which, 
if  given  a  literal  construction,  applies  to  all  of  the  subdi- 
visions alike. 

By  subdivision  63  it  is  provided,  in  substance,  that  the 
city  council  shall  have  power  to  open,  grade,  pave,  and 
otherwise  improve  the  streets  within  the  city  in  such 
manner  as  they  may  deem  proper;  and  shall  have  power 
to  levy  and  collect  special  taxes  and  assessments  on  abut- 
ting property  to  pay  the  costs  and  expenses  of  such  im- 
provements; that  they  shall  have  power  to  pave,  and,  for 
that  purpose,  to  Create  suitable  paving  districts;  and  that 
the  cost  of  paving,  when  done  upon  the  petition  of  abut- 
ting property  owners,  shall  be  assessed  upon  the  lots 
specially  benefited,  and  the  total  cost  shall  be  levied  at 
one  time. 

By  section  74,  chapter  14,  Session  Laws,  1889,  it  is 
provided,  with  reference  to  special  assessments  of  taxes 
for  local  improvements,  that  such  assessments  shall  be 

•The  reference  is  to  Session  Laws,  1887,  pp.  235-265.  This  section, 
as  amended,  appears  as  67  on  pp.  207-218,  Compiled  Statutes,  1899. — 
Reporteb. 
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made  bv  the  city  council  at  any  meeting  by  resolution, 
stating  the  cost  of  construction,  or  repairs,  or  improve- 
ments, and  the  benefits  accruing  to  the  property  in  the 
district  to  be  taxed;  that  the  vote  thereon  shall  be  by  yeas 
and  nays  and  recorded  in  a  book  kept  for  that  purposo, 
with  notice  of  the  time  and  the  purpose  for  which  the 
meeting  is  held;  and  it  is  further  provided  that,  after 
such  assessment,  the  council  shall  sit  as  a  board  of 
equalization,  as  provided  for  by  section  50. 

Under  section  50  the  council  is  given  power  to  act  as  a 
board  of  equalization  to  equalize  the  assessments,  correct 
errors,  etc.,  and  shall  have  the  same  power  as  the  board 
of  county  commissioners  have  in  similar  cases;  that  in 
all  cases,  before  special  taxes  shall  be  finally  levied,  it 
shall  be  the  duty  of  the  council  to  sit  as  a  board  of  equal- 
ization for  the  purpose  of  equalizing  such  proposed  levy 
of  special  taxes  or  assessments,  correcting  any  errors, 
etc.,  and  shall  continue  in  such  session  for  not  less  than 
two  days;  shall  hear  complaints;  and  that  it  shall  be  its 
duty  to  equalize  any  such  assessments,  by  correcting  er- 
rors therein,  and  thereuiK)n  said  assessment  and  special 
tax  shall  be  finally  levied. 

Regarding  the  method  for  exercising  the  power  con- 
ferred by  statute  upon  municipal  corporations,  we  under- 
stand the  rule  to  be  in  this  state  that  where  a  special 
mode  of  action  is  prescribed,  that  method  must  be  fol- 
lowed in  order  to  validate  the  action  taken  thereunder; 
but  where  no  pjirticular  method  for  the  exercise  of  the 
power  is  specified,  city  authorities  may  act  by  resolution 
or  other  appropriate  manner,  and  such  action  will  be  as 
effectual  as  it  would  be  by  ordinance  for  the  same  pur- 
pose. Fulton  V.  City  of  Lincoln^  9  Nebr..  358;  McQavock  v. 
City  of  Oindha,  40  Nebr.,  64;  State  t?.  BirJchaus€f%  37  Nebr., 
521.  With  respect  to  the  authority  given  by  subdivision 
63  of  section  68,  supray  to  pave  streets  and  levy  assess- 
ments therefor,  we  regai'd  that  subdivision  as  respects 
the  subject  of  levy  of  special  taxes,  as  independent  of  sub- 
division 2.     By  the  provision  of  subdivision  2,  for  the 
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levy  of  taxes,  it  is  evidently  meant  such  special  assess- 
ments and  taxes  the  levying  or  imposition  of  which  is  to 
be  performed  by  an  independent  act  or  ordinance  com- 
plete in  itself,  and  of  such  taxes  as  are  more  permanent 
and  continuing  in  their  nature  than  those  oi  special  as- 
sessments for  local  improvements.    It  is  at  once  obvious 
by  an  inspection  of  the  different  subdivisions  of  section 
68  that  they  can  not  refer  back  to  the  preamble  contained 
in  the  beginning  of  section  68,  authorizing  the  city  by 
ordinance  to  do  certain  acts,  followed  by  sixty-three 
subdivisions.    Many  of  these  subdivisions,  while  classed 
as  such,  in  fact  are  sections,  '^as  much  so  as  the  other 
sections  in  the  chapter."    State  v,  Bahcock,  23  Nebr.,  134. 
Glassing  many  of  these  subdivisions  as  sections,  as  we 
think  they  should  be,  we  find  complete,  ample  and  in- 
dependent authority  for  the  levying  of  the  tax,  and  in 
the  manner  adopted  by  the  council.    The  authorization 
given  by  section  74,  supra,  to  levy  special  assessments 
in  the  first  instance  by  resolution,  which  is  to   become 
the   permanent    levy   except    as    it   may    be    modified 
by  equalizing  assessments  and  correcting  errors,  nega- 
tives the  idea  that  the  legislative  intendment  was  to 
thereafter  require  another  ordinance  to  complete  the  levy. 
It  also  appears  to  us,  from  a  consideration  of  all  sections 
related  to  the  subject,  that  the  legislature  intended  that 
after  the  levy  had  been  made  by  resolution,  as  recited  by 
section  74,  and  the  council  should  sit  as  a  board  of  equal- 
ization for  the  purposes    mentioned,  it    should  "there- 
upon," and  without  the  delay  incidental  to  the  passage 
of  a  formal  ordinance,  make  the  final  levy  substantially 
after  the  manner  of  county  commissioners,  who  levy  taxes 
for  general  revenue  purposes  after  performing  their  duties 
as  a  board  of  equalization.    Again,  it  is  provided  by  ordi- 
nance that  a  paving  district  should  be  created,  in  which 
ordinance  provisions  are  made  for  the  improvement  of 
the  streets  by  levying  special  assessments  on  property 
benefited  thereby,  the  enactment  of  which  may,  we  think, 
be  followed  by  the  successive  steps  necessary  to  carry 
14 
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the  provisions  of  such  ordinance  to  a  final  conclusion  by 
resolution  or  other  proper  action;  and  yet  all  such  action 
is  embraced  in  the  original  ordinance,  and  may  be  said 
to  be  under,  by  or  pursuant  to  the  same,  within  the  mean- 
ing of  the  statute. 

In  four  of  the  paving  districts,  viz.,  Nos.  6,  7, 10  and  11, 
the  validity  of  the  levy  of  the  special  assessments  is  chal- 
lenged on  account  of  the  alleged  insuflftciency  of  the  peti- 
tions of  property  owners  praying  for  the  creation  of  such 
districts  and  the  improvement  of  the  streets  therein  ly- 
ing; it  being  urged  that  the  action  of  the  council  in  re- 
spect to  such  levies  is  void  for  want  of  jurisdiction.  Most 
all  of  the  facts  upon  which  the  judgment  of  the  trial 
court  is  based  were  stipulated  by  the  parties.  With  re- 
spect to  the  question  now  under  consideration,  it  appears 
that  the  necessary  number  and  foot  frontage  of  petition- 
ers as  property  owners  joined  in  a  request  for  the  creation 
and  improvement  of  the  several  paving  districts;  but  as 
to  the  four  above  mentioned,  the  necessary  number  of 
owners  of  foot  frontage  did  not  individually  sign  the 
respective  petitions,  but  were  represented  thereon  by 
others,  whose  authority  for  representing  those  for  whom 
they  signed  did  not  appear  of  record.  Whether  or  not 
such  authority  was  in  fact  given  by  the  owners  at  the 
time,  or  whether  the  signatures  were  afterwards  sanc- 
tioned and  ratified,  does  not  appear.  It  is  reasonable  to 
suppose  that  the  city  council  investigated  the  sufficiency 
of  the  different  petitions  and  found  them  to  have  been 
duly  executed  and  legally  presented.  On  their  face  all 
these  petitions  were  sufficient.  The  record  on  which  the 
city  council  acted,  as  it  appears,  affirmatively  shows  the 
required  petition  necessary  to  give  the  council  jurisdic- 
tion to  act  in  the  matter.  No  protest  or  objection  to  the 
sufficiency  thereof  was  presented.  The  case  is  not  one 
where  there  is  an  entire  absence  of  any  petition,  or  where 
the  petition  on  its  face  shows  a  want  of  the  requii-ed 
number  of  signers  to  give  the  council  authority  to  act; 
nor  is  it  a  case  where  the  alleged  insufficiency  of  the  peti- 
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tions  was  presented  to  tlie  council  and  an  appeal  taken 
from  adverse  action  thereon.  Even  if  some  of  the  sis:na- 
tares  were  unauthorized,  it  is  highly  probable  that  the 
Kanie  were  thereafter  sanctioned  and  ratified  bv  the  own- 
ers,  so  as  to  preclude  them  from  questioning  the  author- 
ity of  the  city  council  to  act;  and  if  such  be  the  case,  we 
are  at  a  hiss  to  understand  upon  what  principle  of  the 
law  the  def(  ndant  in  a  collateral  proceeding  at  this  late 
date  ran  complain.  The  attack  in  this  respect,  made  on 
the  action  of  the  city  council,  is  in  a  collateral  proceeding, 
and  if,  after  the  lapse  of  a  decade,  when  all  have  ac- 
quiesced and  acted  upon  the  assumption  that  the  council 
had  authority  and  jurisdiction  to  act,  and  much  valuable 
property  has  borne  the  buiden  of  the  tax  levied,  been 
sold  and  transferred  in  faith  of  the  legality  of  such  pro- 
ceedings, it  may  now  be  shown  that  ownei'S  of  property 
were  represented  on  the  petition  without  authority,  and 
thus  render  void  all  the  proceedings  had  thereunder,  the 
nile  as  to  jurisdiction  ac(|uired  by  inferior  tribunals  has 
been  can-ied  to  an  extent,  the  disastrous  consequences  of 
which  can  scarcely  be  comprehended. 

There  exists,  we  apprehend,  a  clear  and  definite  distinc- 
tion between  the  rule  recognized  in  this  court,  that  in  the 
levy  of  si)ecial  assfs'^.sments  the  re<'ord  must  aflfirmatively 
show  compliance  with  all  the  conditions  essential  to  a 
valid  exercise  of  the  taxing  power,  and  the  circumstances 
of  the  present  case,  where,  in  another  proceeding,  irregu- 
laritv  is  sought  to  be  established  and  made  the  basis 
for  declaring  the  action  taken  without  jurisdiction  and 
therefore  void.  The  rule  laid  down  in  I'Ulis  ?;.  Karl,  7 
Xebr.,  381,  would  seem  applicable  to  the  proposition  un- 
der consideration.  It  is  there  held  that  a  petition  for 
relocation  of  a  county  seat,  when  determined  by  the 
board  to  be  sufficient,  can  not  aftenvards,  and  in  a  col- 
lateral proceeding,  be  attacked  on  the  ground  that  a  large 
number  of  the  names  attached  to  the  petition  were  ficti- 
tious, forged,  or  names  of  non-residents,  leaving  of  the 
genuine  signatures  an  insufficient  number  to  authorize 
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t  he  calling  of  an  election.  Neither  the  genuineness  nor 
I  he  sufficiency  of  the  petition  being  questioned  before  the 
board,  it  was  held  that  a  suit  could  not  be  maintained 
to  restrain  the  removal  of  the  county  seat  because  of  the 
defects  of  the  petition.  However,  as  we  view  the  case* 
so  far  as  the  defendant  is  concerned,  it  is  immaterial 
whether  or  not  the  paving  petitions  had  the  required 
number  of  signatures.  Upon  the  improvement  of  the 
street  by  the  city  council,  it  bei*ame  the  duty  of  the  street 
railway  company  to  pave  its  right  of  way  in  conformity 
with  such  improvement  under  the  provisions  of  the  stat- 
ute, entirely  aside  from,  and  independent  of,  the  question 
of  the  petition  prayinji^  for  the  estabiishinent  of  paving 
districts  and  the  improvement  of  the  streets  therein.  The 
authority  to  require  the  street  railway  company  to  pave 
its  right  of  way  does  not  depend  upon  the  jurisdiction 
of  the  city  council  to  establish  paving  districts  and  en- 
gage in  the  work  of  improving  the  same  by  reason  of  a 
petition  asking  for  such  improvement;  but  on  the  statu- 
tory ground  that,  when  streets  are  improved  by  the  city 
authorities,  it  is  incumbent  upon  street  railways  occupy- 
ing a  part  of  the  streets  so  improved  to  pave  in  conformity 
therewith  the  portion  they  occupy,  and  upon  failure  or 
refusal  so  to  do,  the  council  is  authorized  to  perform  the 
work,  and  by  special  assessment  make  the  cost  thereof  a 
charge  on  the  property  of  such  railway  company.  The 
city  council  has  authority  to  pave  and  otheinvise  improve 
a  street  independent  of  the  provisions  providing  for  the 
creation  of  paving  districts,  and  levying  special  assess- 
ments  for  the  cost  of  local  improvements  on  abutting 
property  owners  specially  benefited  thereby.  State  v. 
liirkhanser,  37  Nebr.,  521.  The  power  to  levy  the  tax 
upon  the  street  railway  company  for  the  cost  of  paving 
between  its  tracks  is  independent  of  the  power  to  create 
districts  and  im])r(;v(»  tlie  streets  therein  upon  petition 
and  at  the  cost  of  the  property  owners  abutting  thereon. 
The  difference  in  the  source  of  authority  is  fully  re<*og- 
niz(*d  in  the  following  cases:  Conway  v.  City  of  Rochester, 
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51  N.  E.  Rep.  [N.  Y.],  395;  Storrie  v.  Howton  Gity  St.  B. 
Go.,  46  S.  W.  Rep.  [Tex.],  796;  State  v.  Jacksonville  St.  R. 
Go.y  10  So.  Rep.  [Fla.],  590. 

In  the  assessments  levied  against  the  defendant's  prop- 
erty are  certain  items  of  charges  for  cost  of  grading 
streets  which  are  included  as  a  part  of  the  cost  for  the 
general  improvements  made  at  the  time  of  the  paving  of 
such  streets.  It  is  argued  that  inasmuch  as  the  statute 
recognizes  grading  as  a  distinct  improvement,  for  which 
special  assessments  may  be  levied,  the  charge  thereof 
can  not  be  charged  as  expenses  of  paving  under  the  au- 
thority given  by  the  statute  to  collect  the  costs  and  ex- 
I>enses  for  paving  the  right  of  way,  when  a  street  railway 
company  fails  and  neglects  to  perform  its  obligation  in 
that  respect.  It  is  true,  we  think,  that  grading  as  a  dis- 
tinct and  independent  improvement  may  be  engaged  in 
by  the  authorities  of  a  city,  and  the  cost  thereof  levied 
against  property  benefited  in  the  manner  provided  for 
by  law;  and  in  a  case  where  the  improvement  consists 
only  of  bringing  the  streets  to  an  established  grade,  some 
doubt  would  probably  arise  as  to  authority  to  require  a 
street  railway  company  to  pay  the  cost  of  such  grading 
as  to  its  right  of  way  under  the  provisions  of  the  statute* 
authorizing  the  levy  of  costs  and  expenses  of  paving,  as 
in  the  case  at  bar.  In  this  case,  however,  as  we  under- 
stand the  record,  the  scheme  or  plan  contemplated  and 
had  for  its  main  object  the  paving  of  the  streets,  and  the 
grading  necessary  to  accomplish  that  purpose  would, 
under  such  circumstances,  be  regarded  as  incidental  to 
the  main  purpose,  and  a  proper  charge  as  and  for  the 
cost  and  expense  of  paving  that  part  of  the  street  re- 
quired to  be  improved  by  a  street  railway  company,  and 
as  such  may  be  properly  levied  as  a  special  tax  and  as- 
sessment for  paving  under  the  provisions  of  the  statute 
under  which  the  city  acted.  We  understand  the  general 
rule  to  be  that  where  there  is  a  requirement  to  pay  the 
cost  of  paving,  as  mentioned  in  the  statute,  by  such  re- 
quirement there  is  included  and  contemplated  all  inci- 
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dental  work  necessary  and  required  to  accomplish  tfie 
main  object,  and  tbat  the  cost  of  grading,  when  done  as 
a  part  of  the  general  paving  improvement,  is  proi)erly 
assessed  as  a  part  of  the  cost  of  such  paving  in  contem- 
plation of  the  statute.  In  this  view  we  are  supported  by 
a  number  of  decisions  which  seem  to  us  to  be  founded  in 
reason  and  sound  in  law.  f^chenley  i\  Commonicvalth,  36 
Pa.  St.,  29;  Dean  v.  Borchsenitis.  30  \Yis.,  236,  244;  Will 
iams  V.  Mayor,  2  ilich.,  560;  Steckert  v.  City  of  East  Sagi- 
naw, 22  Mich.,  104;  State  v.  Council  of  Elizabeth,  30  N.  J. 
Law,  365. 

With  respect  to  the  items  of  charges  under  considera- 
tion, it  also  appears  that  the  defendant  company  ap- 
peared before  the  city  council  acting  as  a  board  of  e<]ual- 
ization  in  pursuance  to  notices  issued  for  that  purpose 
and  entered  objections  and  protests  against  the  assess- 
ment of  these  items  as  proper  charges  for  the  improve- 
ments for  which  the  assessments  were  made,  which  ob- 
jections were  overruled  by  the  city  council,  and  from 
which  ruling  no  appeal  was  taken.  The  city  council  was 
exercising  authority  cimferred  upon  it  in  adjudicating 
such  matters,  and  the  defendant,  we  think,  is  (^stopped 
in  this  action  fi-om  contesting  the  justness  of  these 
charges.  Had  it  been  dissatisfied,  it  should  in  a  direct 
proceeding  have  sought  a  review  and  modification  of 
the  action  of  the  city  council  in  including  such  items  as 
proper  charges  to  be  levied  and  collected  as  sj^ecial  as- 
sessments, and  having  neglected  so  to  do,  the  question 
must  be  considered  as  having  been  finally  adjudicated  in 
these  proceedings.  Webster  v.  City  of  Lincoln,  56  Nebr., 
502. 

Complaint  is  made  because  interest  was  computed  on 
the  different  levies  for  special  assessments  at  the  rate  of 
twelve  per  centum  per  annum,  and  the  judgment  ren- 
dered decreed  to  draw  interest  at  the  same  rate.  We 
think  this  action  was  in  strict  accoixl  with  the  provisions 
of  the  statute,  and  in  conformity  with  the  well  settled 
rul(»  of  this  and  other  jurisdicticms  with  respect  to  the 
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rate  of  interest  allowed  on  delinquent  taxes  levied  for 
either  general  revenue  purposes  or  as  special  assessments. 
In  Osgood  v,  (Ji^anf,  44  Nebr.,  350,  it  is  held  that,  as  to  };(»n- 
eral  revenues  where  delinquent  taxes  draw  interest  at 
the  rate  of  ten  per  centum  per  annum,  such  rate  was 
proper,  and  that  the  statutory  rate  continued  after  the 
judgment  was  rendered.  We  see  no  difference  in  prin- 
ciple in  the  case  at  bar  and  the  one  referreil  to.  By  the 
different  provisions  of  the  statute  heretofore  alluded  to, 
it  is  specially  provided  that  the  cost  and  expense  of  pav- 
ing a  street  rjulway  right  of  way,  where  the  company 
neglects  or  fails  in  its  obligation,  shall  be  levied  ha  a 
special  assessment  and  collected  as  other  taxes  and 
special  assessments.  In  citic^s  of  the  class  that  plaintiff 
belongs  to,  the  statutory  provision  is  that  all  delinquent 
taxes,  both  general  and  special,  shall  draw  interest  at 
the  rate  of  twelve  per  centum  per  annum  from  the  time 
they  become  delinquent.  The  n^ason  for  the  legislature 
fixing  a  higher  rate  of  interest  on  delinquent  taxes  than 
is  ordinarily  the  rule  is  discussed  to  some  extent  in  Kittle 
i\  ;S7/fTri//,  11  Nebr.,  65,  72,  by  Judge  Cobb,  writing 
the  opinion  of  the  court,  and  it  is  perhaps  unne(*essary 
for  us  to  attempt  to  elaborate  thereon.  The  statute  un- 
mistakably provides  for  the  rate,  and  the  action  of  the 
court  in  this  regai'd  is  in  strict  conformity  therewith. 
Statutorv  enactments  of  the  character  under  considera- 
tion  are  very  general,  as  will  be  seen  by  reference  to  the 
following  authorities  on  the  subject:  Ex  parte  Liinvlu 
Trustee,  16  S.  i^ar.,  32;  Craig  v.  Flanagin,  21  Ark.,  319; 
Mulligan  t*.  Hintrager,  18  la.,  171;  Nance  v.  Hopkins,  78 
Tenn!  [10  Lea],  508;  Potts  v.  Cooley,  56  Wis.,  45;  Tohin  v. 
Hartshorn.  69  la.,  648. 

It  is  also  claimed  that  many  of  the  different  assess- 
ments sought  to  be  recovered  in  this  action  are  barred  by 
the  statute  of  limitations,  and  we  ai'e  cited  to  section  11 
of  the  Code  providing  that  an  action  shall  be  brought 
within  four  years  on  a  contract  not  in  writing,  and  upon 
u  liability  created  by  statute  other  than  a  penalty  or  a 
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forfeiture;  and  section  13,  limiting  the  time  as  to  a  re- 
covery for  the  two  latter  causes  to  one  year.  We  under- 
stand the  lien  in  cases  of  this  kind  to  be  perpetual  in  its 
ibaracter,  and  the  provision  as  to  limitation  of  actions 
in  general  can  not  be  invoked  when  it  is  sought  to  en- 
force such  lien.  It  is  specially  provided  by  section  50 
that  the  lien  created  by  the  levy  of  special  assessments 
and  taxes  shall  be  perpetual.  We  hardly  think  the  legis- 
lature would  do  so  foolish  an  act  as  to  contiiuie  the  lien 
indefinitely,  while  at  the  same  time  an  action-^for  its  en- 
forcement was  barred  under  the  general  st|itute  of  limita^ 
tions.  The  subject  has  received  a  construction  in  Wygani 
V.  Ddhly  26  Nebr.,  572,  wherein  it  is  said:  *  Whatever  may 
be  the  remedy  for  the  collection  of  delinquent  taxes, 
*  *  *  the  tax  lien  thereon  has  been  constantly  pre- 
,  served,  constantly  recognized  and  reiterated  by  the  legis- 
lature on  every  proper  occasion;  and  this  right  and  lien 
is  recognized  as  unaffected  by  the  lapse  of  time,  if  it  is 
within  the  sense  of  language  to  accomplish  it."  A  clear 
distinction  is  recognized  between  a  lien  enforcing  a  pri- 
vate right  and  one  enforcing  a  public  right.  This  case 
being  of  the  latter  class  the  statutes  can  not  be  invoked 
as  a  ground  for  barring  the  action  for  the  enforcement 
of  the  lien  created  by  the  provisions  of  the  statute. 

The  foregoing  covers  in  the  main  the  essential  points 
presented  in  regard  to  the  validity  of  the  sections  of  the 
statute  assailed  and  the  legality  of  the  several  acts  of 
the  city  authorities  taken  in  pursuance  of  legislative 
authority.  We  now  approach,  for  consideration,  the  case 
in  another  aspect,  namely,  the  nature  and  extent  of  the 
several  liens  arising  by  virtue  of  the  statute  and  the  ac- 
tion of  the  city  council,  and  the  property  against  which 
the  lien  attaches,  as  well  as  th^  question  of  priority  of 
liens  as  between  the  plaintiff  city  and  the  defendant 
mortgagee. 

In  the  fourth  conclusion  of  law  it  is  held  by  the  trial 
court,  in  substance,  that  the  consolidation  of  the  several 
companies  imposed  upon  the  consolidated  company  all 
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duties^  obligations  and  liabilities  of  the  constituent  com- 
panies, as  well  as  giving  it  the  rights  and  privileges  of 
such  companies;  that  under  the  articles  of  consolidation 
the  defendant  company  assumed  all  legal  liabilities,  and 
hence  would  be  liable  for  all  taxes  and  assessments 
legally  levied  against  each  of  the  constituent  companies, 
and  the  liens  arising  thereby  upon  merger  by  consolida- 
tion attached  to  the  new  property  in  its  entirety  or  as  one 
property.    The  conclusion  reached  by  the  trial  court  in 
this  respect  is  excepted  to,  and  it  is  asserted  with  much 
positiveness  that  the  liens  created  by  the  several  levies 
attached  only*to  the  property  and  lines  of  the  company 
against  which  assessed,  and  the  fact  of  after  consolida- 
tion can  not  have  the  effect  of  extending  such  liens  to  all 
the  property  brought  together  by  the  act  of  consolidation. 
In  other  words,  it  is  contended  that  the  liens  created  by 
the  several  levies  against  different  properties  are  not  af- 
fected by  the  after  acts  of  consolidation  and  can  only  be 
enforced  as  against  the  property  to  which  they  attached 
at  the  time  and  by  virtue  of  the  levy  as  then  made.  These 
questions  have  caused  us  not  a  little  labor  and  investigar 
tion  in  an  effort  to  apply  sound  legal  principles  and  reach 
a  correct  conclusion.    We  are  disposed  to  the  view  that, 
ordinarily,  a  lien  on  specific  property  afterwards  merged 
with  other  property  by  companies  consolidating  will  not 
extend  to  such  other  property  on  which  it  was  not  a  lien 
at  the  time  of  the  consolidation.    This  of  course  is  sub- 
ject to  the  rule  of  betterments  and  accessions.    That  such 
a  lien  can  not  be  diminished  or  impaired  is  a  rudimentary 
principle  of  justice  acknowledged  by  all,  and  which  prin- 
ciple in  this  state  has  been  incorporated  into  the  statutes. 
The  lien  in  question  may  be  regarded  as  one  for  taxes. 
It  is  so  denominated  in  the  statute  and  is  treated  as 
other  taxes  levied  for  general  purposes  or  as  special  as- 
sessments.   It  is  made  to  cover  all  the  property  of  a  street 
railway  company  against  which  it  is  assessed  as  one  prop- 
erty.    The  object  of  the  statute  in  preserving  liens  on 
property  consolidated  unimpaired  is  obviously  for  the 
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benefit  of  those  entitled  to  such  liens.  The  consolidated 
company,  by  operation  of  law,  assumes  all  the  burdens  of 
the  constituent  companies  and  correspondingly  succeeds 
to  all  benefits,  rights  and  privileges.  In  the  several  acts 
of  consolidation  of  the  different  street  railway  companies, 
by  express  terms,  the  new  company  assumed  all  the  con- 
tracts and  indebtedness  of  the  constituent  companies. 
While  the  several  sums  due  for  taxes  levied  by  special 
assessments  did  not  arise  under  contract,  nor  are  they 
items  of  indebtedness  in  the  technical  sense  of  the  term, 
yet  it  seems  apparent  that  the  consolidated  company, 
by  its  own  acts,  burdened  itself  with  all  obligations  of 
the  companies  merged  into  it  by  the  act  of  consolidation. 
It  certainly  did  so  by  operation  of  law.  It  was  charged 
with  notice  of  these  several  a.sse^ssments,  and  doubtless 
had  a<!tual  notice  as  well.  By  the  several  acts  and  agree- 
ments of  consolidation,  the  object  to  be  accomplished  was 
to  bring  the  several  companies  into  one  new  company. 
The  old  companies  lost  their  identity  and  individuality 
and  became  merge<l  into  the  new  company.  The  prop- 
erty was  by  such  acts  brought  together  as  one  complete 
whole,  and  has  since  been  operated  as  such.  The  con- 
stituent companies  and  their  several  properties  have  been 
swallowed  up  by  the  new  one.  The  tax  lien,  says  the  law, 
shall  exist  against  the  property  as  one  property.  The 
different  parts  before  consolidation  as  a  whole  have  been 
joined,  so  that  at  the  time  of  the  suit  but  one  property 
existed  against  which  the  action  could  be  directed.  It 
would  be  difficult,  indeed,  if  not  impossible,  to  divide  the 
new  property  into  fractional  parts  so  as  to  correctly 
represent  the  constituent  companies.  While  in  a  meas- 
ure, it  is  probably  true,  that  it  can  be  divided  up  again, 
and  if  required  should  be  as  far  a^  possible,  if  any  rights 
are  to  suffer  by  not  doing  so.  But  can  the  consolidated 
company  be  heard  to  complain  and  demand  as  a  legal 
or  equitable  right  that  the  division  shall  take  place,  the 
liens  separated,  and  the  property  sold  in  fractional  parts 
and  by  piecemeal?    Tax  liens  existed  against  the  prop- 
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erty  of  earli  of  the  ronstituent  coinpauies  Avlien  consol- 
idated with  another  company.  The  defendant  rompany 
aeqnireil  the  property  of  the  electric  company,  against 
which  certain  of  the  liens  existed,  and  it  Avould  seem  that 
as  to  snch  acquired  property  the  lien  a«>:ainst  the  defend- 
ant would  by  that  act  extend  over  tlie  ac(]uired  property 
as  thou*»;h  it  had  been  purchased,  or  added  to  the  original 
property  by  extension  of  its  own  tracks.  And  for  the 
same  reason,  the  lien  of  the  electric  company  would,  in 
bringing  the  two  properties  togetlier  and  making  of  them 
but  one  property,  extend  over  the  lines  of  the  new  com- 
pany "as  one  property,"  the  liens  being  for  taxes,  and 
against  the  property  as  a  whole,  and  by  consolidation 
the  new  company  being  substituted,  as  it  were,  for  the 
company  merged  into  it,  it  w^ould  follow  as  a  logical  de- 
duction that  the  substituted  company's  property  is  like- 
wise charged  with  tlie  lien  on  all  its  property  in  its  en- 
tirety and  as  one  entity  or  one  piece  of  property.  Not 
onlv  does  this  result  follow^  because  of  the  nature  of  the 
lien  attaching  to  all  the  property  against  which  assessed 
and  the  company  substituted  therefor,  but  also  on  the 
ground  of  public  policy,  which  requires,  except  as  against 
those  having  conflicting  liens  whose  rights  are  prejudiced, 
that  such  property  shall  be  kept  intact  and  operated  as 
a  whole  for  the  benefit  of  the  people  in  the  discharge  of 
a  duty  w^hich  such  coi^poration  ow^es  to  the  public.  The 
rule  is,  we  think,  and  ought  to  be,  that  the  sale  of  parts 
and  parcel  of  a  line  of  street  railway  ought  not  to  be 
reciuired  and  enforced,  except  where,  to  pr(^serve  vested 
rights  and  maintain  unimpaired  liens  thereon,  it  becomes 
imperative  to  do  so. 

In  Elliott  on  Kailroads  it  is  said  at  section  790:  "While 
it  is  probably  true  that  there  may  be  a  lien  on  the  right 
of  way  of  a  railroad  for  a  local  assessment,  where  such 
assessment  is  authorized  by  statute,  the  manner  of  en- 
forcing such  assessment  is  not  clearly  settled.  The  right 
of  w^ay  of  a  railway  company  is  a  part  of  the  company's 
property,  without  which  it  could  not  perform  the  duties 
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it  owes  to  the  public.  To  subject  a  portion  of  the  right 
of  way  to  a  sale  to  enforce  a  local  improvement  would 
greatly  embarrass,  if  not  entirely  destroy,  the  ability  of 
the  cbmpany  to  perform  its  public  functions.  The  rights 
of  the  public  are  regarded  as  superior  to  the  rights  of 
any  individual,  or  group  of  individuals.  Local  assess- 
ments are  usually  levied  on  a  small  portion  of  a  railway 
right  of  way,  varying  from  a  few  feet  in  length  to  miles 
in  length.  To  permit  such  portion  to  be  sold  would  pre- 
vent the  operation  of  the  road,  and,  on  grounds  of  public 
policy,  it  is  held  that  the  ordinary  remedy  of  enforcing 
the  collection  of  a  local  assessment  by  a  sale  of  the  prop- 
erty benefited  does  not  apply  to  the  enforcement  of  an  as- 
sessment against  the  right  of  way  of  a  railway  company. 
While  there  is  a  conflict  of  authority  on  this  subject,  the 
decided  weight  is  that  the  right  of  Avay,  if  sold  to  pay 
the  assessment,  must  be  sold  as  a  whole  and  not  in  broken 
fragments.  *The  public  have  a  right  to  have  a  railway 
remain  an  entirety,  and  it  would  be  destructive  to  public 
interest  to  permit  it  to  be  broken  up  into  disjointed  and 
practically  useless  fragments.' " 

The  views  above  expresstni  are  supported  by  the  fol- 
lowing authorities:  Farmers  Loon  d  Trust  Co,  v.  Canada 
&  St.  L.  7?.  Co.,  127  Ind.,  250;  Plymouth  If.  Co.  v.  Cohcell, 
39  Pa.  St.,  337,  80  Am.  Dec,  526.  The  principle  that  rail- 
road property  is  assessed  as  a  unit  reciuires  the  con- 
clusion that  the  lien  for  taxes  attaches  to  the  entire  prop- 
erty. Georgia  v.  Atlantic  d  (L  R,  Co.,  3  Woods  [C.  C],  434, 
437;  Thompson  v.  Abbott.  61  ilo.,  176. 

Bv  different  acts  of  consolidation  all  of  the  street  rail- 
way  companies  against  which  special  assessments  were 
levied,  except  the  l^apid  Transit  Company,  Avere  consoli- 
dated with  and  merged  into  the  defendant  railway  com-  | 
pany  at  the  time  of  the  execution  of  the  mortgage  under 
which  the  defendant  trust  company  claims.  By  these 
rrveral  acts  of  consolidation,  and  the  nuM'ging  of  the  old 
into  the  new,  the  liens  before  existing  upon  the  ])roperty 
of  the  constituent  coiii])anies  extended  to  tlie  new  com- 
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pany's  property  as  one  property.  This  being  true,  it  is  at 
once  apparent  that  the  mortgagor  could  give  no  greater 
rights  to  the  mortgagee  than  it  then  possessed,  and, 
therefore,  the  mortgage  was  made  and  accepted  subject 
to  the  lien  then  existing  for  the  said  several  assessments 
against  the  property  in  its  entirety.  It  also  appears 
by  the  record  that  in  the  trust  company  mortgage,  which 
covered  at  the  time  of  its  execution  all  the  property  of 
all  save  the  Rapid  Transit  Company,  were  provisions  for 
the  payment  of  liens  against  the  property  mortgaged 
for  special  assessments  to  pay  cost  of  paving,  for  which 
it  was  stipulated  the  bonds  to  be  sold  in  an  amount 
necessary  for  that  pui'pose  should  be  a  first  lien  on  that 
property.  The  mortgagee  has  by  these  provisions  recog- 
nized the  existence  of  the  liens  attaching  to  the  proi)erty 
at  the  time  of  the  execution  of  the  mortgage,  and  can  not 
now  be  heard  to  object  to  the  enforcement  of  the  same. 

At  the  time  of  the  execution  of  the  mortgage  the  Rapid 
Transit  Company,  against  which  certain  liens  existed  for 
special  assessments,  was  an  independent  company,  which 
was  afterwards  consolidated  with  the  defendant  com- 
pany, and  the  question  therefore  arises  as  to  the  relative 
rights  of  the  city  and  the  mortgagee  with  reference  to 
their  respective  liens  against  the  property.  The  liens  are 
conflicting  and  must  be  adjusted  accortling  to  some  rec- 
ognized principle  of  law.  Can  the  lien  of  the  city  for 
special  assessments  levied  on  the  property  of  the  Rapid 
Transit  Company  extend  to  all  the  property  of  the  new 
company  after  consolidation  prior  to  and  in  disregard 
of  the  lien  theretofore  created  on  the  property  of  the 
original  company  by  virtue  of  the  said  mortgage? 

By  section  8,  article  7,  chapter  72,  Compile<l  Statutes, 
1899,  it  is  specially  provided,  with  respect  to  street  rail- 
way corporations  being  merged  into  a  new  corporation 
by  consolidation,  "That  all  the  rights  of  creditors  and  all 
liens  upon  the  property  of  either  of  said  corporations 
shall  be  and  hereby  are  preserved  unimpaired,  and  the 
respective  corporations  shall  continue  to  exist  so  far  aB 
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may  be  necessary  to  enforce  the  same."  At  the  time  of 
the  consolidation  the  trust  company  possessed  a  lien  on 
the  property  of  the  defendant  company  to  the  extent  of 
the  sum  due  on  the  bonds  sold  and  secunnl  by  the  mort- 
fi^age  held  by  it  as  trustee.  The  city  held  a  lien  against 
the  same  property  for  special  assessments  levied,  and  also 
a  similar  lien  on  the  property  of  the  Rapid  Transit  Com- 
pany consolidated  with  it.  The  liens  were  conflicting, 
and  to  retain  each  unimpaired  necessitated  a  finding  of 
the  several  sums  due  against  the  respective  properties 
arid  the  priority  of  each.  We  do  not  understand  upon 
what  principle  of  law  the  lien  existing  against  the  prop- 
erty of  the  Rapid  Transit  Company  can  be  made  a  prior 
lien  upon  the  property  mortgaged  to  the  defendant  trust 
company.  This,  it  seems  to  us,  would  be  an  impairment 
of  the  lien  to  that  extent  in  violation  of  the  statutory 
provisions  quoted,  as  w^ell  as  the  fundamental  principle 
against  the  impairment  of  the  obligation  of  a'contract 
without  the  consent  of  the  parties  thereto.  We  do  not 
think  it  a  sufficient  answer  to  say  that  the  value  of  the 
property  acquired  by  consolidation  from  the  Rapid  Tran- 
sit Company  exceeded  the  tax  lien  with  which  it  was 
burdened,  and  which  therefore  might  be  spread  over  the 
entire  property  without  prejudice  to  the  interest  of  the 
mortgagee.  Of  the  value  of  each  of  the  properties  we 
are  not  fully  informed  by  the  record.  We  are,  however, 
satisfied  that  the  defendant  trust  company  may  right- 
fully insist  that  the  property  on  which  it  holds  a  lien 
shall  not  be  charged,  beyond  the  terms  of  its  contract, 
with  a  lien  not  existing  when  its  rights  thereto  attached. 
As  between  conflicting  equities  and  lien-holdei's  the  rule 
is  settled  and  well  grounded  in  principles  of  equity  that 
the  liens  follow  the  property  into  the  consolidatcnl  com- 
pany, and  one  can  not  take  precedence,  by  reason  of  such 
consolidation,  over  other  liens  already  existing.  The 
lien  of  the  defendant  trust  company  on  all  of  the  prop- 
erty of  the  street  railway  company  before  consolidation 
can  not  be  subordinated  to  the  lien  of  the  levy  for  special 
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assessments  on  other  property  afterwards  acquired  by 
consolidation,  and  in  this  respect  we  think  error  was 
committed. 

It  is  also  urged  that  the  trial  court  erred  in  awarding 
the  city  a  prior  lien  for  certain  special  assessments  levied 
after  the  mortgage  lien  was  created.  The  statute  on  the 
subject  is  as  follows:  "No  mortgage,  conveyance,  pledge, 
transfer  or  incumbrance  of  any  such  property  of  any  such 
company  or  person,  or  of  any  of  its  rolling  stoc^k  or  per- 
sonal property,  created  or  suffered  by  any  such  com- 
pany, or  party,  after  the  time  when  any  street  or  part 
thereof,  upon  which  any  such  street  railway  shall  have 
been  laid,  shall  have  been  ordered  paved,  repayed,  mac- 
adamized or  repaired,  shall  be  made  or  suffered,  except 
subject  to  the  actual  or  prospective  lien  of  such  special 
taxes,  whether  actually  levied  or  not,  if  such  levy  be  in 
contemplation.''  (Compiled  Statutes,  1899,  ch.  13a,  art. 
1,  sec.  79.)  The  lien  on  the  property  assessed  is  only  by 
virtue  of  the  statute.  The  legislature  has,  for  reasons 
no  doubt  appearing  to  it  as  sufficient  and  satisfactory, 
enacted  that  the  tax  lien  should  be  prior  if  the  improve- 
ment is  in  contemplation,  whether  the  taxes  are  actually 
levied  or  not.  By  the  language  us(m1  it  is  contemplated 
that  if  the  improvement  has  been  projected  and  is  under 
way,  that  is,  if  the  street  "shall  luive  been  ordered 
paved,"  no  lien  shall  be  created  except  subject  to  the 
prospective  lien.  The  language  of  the  statute  excludes 
the  idea  that  under  all  circumstances  the  lien  for  special 
assessment  shall  be  superior  to  all  other  liens.  If  force 
and  effect  be  given  to  the  language  of  the  statute,  and  the 
words  used  be  taken  in  their  ordinary  and  natural  mean- 
ing, the  conclusion  is  irresistible  that  an  incumbrance 
placed  on  the  prop<^rty  before  street  improvements  are 
projected  is  prior  to  a  lien  for  special  assessments  levied 
thereafter  for  such  improvement.  It  is  not  for  us  to  en- 
gage in  judicial  legi.-^lation  or  trench  on  the  clearly  ex- 
pressed meaning  of  the  language  used  by  the  legislature 
in  its  enactment  of  law.     The  legislature  having  deter- 
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mined  under  what  circumstances  special  aBsessments 
levied  on  property  of  street  railway  companies  for  street 
improvements  should  be  a  first  lien  on  the  property  as- 
sessed, it  follows  under  any  recognized  rule  of  construc- 
tion that  valid  liens  on  the  property  before  any  improve- 
ments are  made  or  contemplated  within  the  meaning  of 
the  section  can  not  be  subordinated  to  the  statutory  lien. 
We  observe  no  escai)e  from  this  conclusion. 

Counsel  for  the  city  insists  that  the  general  provisions, 
.  as  to  assessments  levied  generally  being  liens  on  the 
property  assessed  prior  to  all  others,  should  likewise 
govern  in  the  case  at  bar.  We  can  not  so  construe  the 
law  without  ignoring  entirely  the  language  quoted,  and 
this  we  are  not  at  liberty  to  do.  Were  it  not  for  such 
language,  and  relying  only  on  the  general  provisions  with 
reference  to  special  assessments,  we  could  readily  agree 
with  counsel  in  this  regard.  The  principle  of  subordina- 
tion of  liens  for  taxes  to  liens  created  by  contract  has 
been  also  recognized  by  the  legislature  in  the  act  pro- 
viding that  a  general  lien  for  taxes  shall  exist  in  favor 
of  the  state  on  all  the  personal  property  of  the  tax  debtor 
from  and  after  the  time  the  assessment  books  are  placed 
in  the  hands  of  the  county  treasurer  or  tax  collector  for 
collection;  and  yet  it  is  held  that  a  mortgage  in  good 
faith  executed  on  such  property  prior  thereto  is  a  su- 
perior lien  to  that  of  the  lien  for  taxes.  Reyfiolds  v, 
Fisher,  43  Nebr.,  173;  Farmers  Loan  &  Trust  Co,  v.  Mem- 
mivgery  48  Nebr.,  17;  Gliamherlain  Banking  House  v.  Wool- 
sey,  60  Nebr.,  516. 

Certain  sums  were  charged  against  the  defendant  com- 
pany as  and  for  sijecial  assessments  for  the  purpose  of 
securing  certain  obligations  assumed  by  the  company 
under  an  ordinance  providing  for  the  laying  of  its  tracks 
in  streets  which  had  already  been  paved.  The  ordinance 
provides  substantially  as  follows:  That  when  a  street 
railway  com])any  desires  to  construct  its  tracks  upon  any 
of  the  paved  streets  of  the  city,  it  shall  file  with  the  coun- 
cil a  Avritten  application  for  a  permit,  in  which  should  be 
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stated  where  the  proposed  track  is  to  be  laid,  and  it  should 
also  contain  an  agreement  to  abide  by  and  conform  to 
all  requirements  of  the  ordinance;  that  upon  the  filing  of 
such  application,  the  council  shall  cause  an  estimate  to 
be  made  of  the  cost  of  the  paving  between  the  rails  of 
such  proposed  track,  and  the  company  is  required  to  pay 
for  such  privilege  as  follows:  If  the  proposed  tracks  are 
constructed  within  one  year  after  the  cost  of  such  pav- 
ing has  been  levied  and  assessed,  then  the  company  is  to 
pay  the  whole  of  the  original  estimated  cost  of  paving 
between  the  rails  of  its  tracks;  if  constructed  after  one 
year  and  within  two  yeai's,  then  it  should  pay  nine-tenths 
of  such  cost;  and  for  each  year  after,  a  reduction  of  one 
tenth  of  the  original  cost  shall  be  made.  The  company 
is  also  required  to  remove  and  relay  paving  displaced 
in  such  track  construction  at  its  own  expense;  the 
amount  to  be  paid,  it  is  provided,  may  be  made  by  paying 
the  whole  sum  due  within  fifty  days  from  the  date  of  the 
levy  or  date  of  the  permit  for  such  proposed  construction, 
or  in  equal  annual  installments  of  one-tenth  of  the  orig- 
inal cost,  deferred  payments  to  bear  interest  the  same  as 
special  assessments  upon  real  estate  for  paving;  pay- 
ments to  be  made  to  the  city  treasurer  and  by  him  ap- 
portioned between  the  interseition  and  district  paving 
funds,  according  to  the  amounts  of  such  taxes  in  inter- 
sections and  districts;  and  the  same  apportioned  to  the 
district  funds  to  be  divided  among  the  several  parcels  of 
real  estate  assessed  with  the  cost  of  sucli  paving  in  ac- 
cordance with  the  ratio  of  sucli  assessments  as  a  credit 
upon  the  assessments  thereon;  that  such  company  shall 
also  execute  and  deliver  a  good  and  suflflcient  bond  to  the 
city  for  double  the  amount  charged,  with  good  and  suffi- 
cient sureties,  conditioned,  that  the  company  would  pay 
the  sums  of  money  due  as  provided  and  comply  with  all 
the  provisions  of  the  ordinance;  that  upon  the  filing  of 
the  bond  and  compliance  with  the  preceding  i*equire- 
'  ments  of  the  ordinance,  the  council  may  grant  a  permit 
to  such  company  to  construct  its  tracks  as  desired,  and 
15 
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the  company  thereupon  be  authorized  to  proceed  with 
the  work.  It  will  be  observed  that  there  is  nothing  in 
the  ordinance  which  authorizes  the  levying  of  a  tax,  or 
the  making  of  the  sums  due  under  the  permit  granted, 
a  lien  upon  any  of  the  property  of  such  company.  The 
company  was  required  to  give  a  bond  for  the  faithful 
performance  of  the  obligations  it  assumed  in  securing 
the  permit,  and  it  is  quite  evident  that  reliance  was 
placed  upon  such  security,  and  not  upon  a  lien  which 
if  it  might  be  created  in  fact  never  was.  It  is  not  to  be 
doubted  that  the  liability  was  a  civil  one  existing 
against  the  company,  to  be  enforced  as  all  other  civil 
liabilities,  with  the  additional  security  given  by  the  bond 
required  to  be  exe(*uted  in  connection  with  the  privilege 
obtained  to  lay  the  tracks  in  the  streets  already  paved. 
There  is  no  authority,  .however,  for  the  levying  as  a 
special  assessment  the  amounts  due  under  the  terms  of 
the  ordinance;  nor  do  we  understand  that  such  was  in 
fact  done.  The  sum  due,  it  appears,  was  simply  entered 
upon  the  records  of  the  city  by  the  clerk  as  though  it 
had  been  levied  as  a  special  assessment.  No  authority 
existed  for  making  the  several  sums  due  under  the  ordi- 
nance a  lien  on  the  property  of  the  defendant,  as  would 
be  in  the  case  of  levies  of  special  assessments  under  the 
statute  for  paving  a  right  of  way  in  conformity  with  a 
street  improvement.  Without  authority,  no  lien  can 
exist  Says  Judge  Cooley  in  his  work  on  Taxation  (2d 
ed.,  p.  448):  "Municipal  corporations,  it  need  hardly  be 
said,  have  no  authority  to  create  liens,  by  ordinance  Or 
otherwise,  when  none  has  been  expressly  conferred  upon 
them."  This  rule  is  supported  by  Citif  of  Philadelphia  v. 
Grrhh\  38  Pa.  St.,  339;  KHvhhach  v.  Pitts.  6  Md.,  71;  2  Desty, 
Taxation,  734.  It  is  quite  clear,  and,  as  we  understand, 
conceded  by  counsel  for  the  city,  that  no  legal  grounds 
exist  for  holding  the  sums  due  under  the  terms  of  the 
ordinance  a  lien  upon  the  property  of  the  defendant  com- 
pany. 

There  is  no  force  in  the  argument  that  the  action  is 
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brought  without  the  authority  of  the  city.  The  city  is  by 
statute  authorized  to  sue  and  be  sued  in  its  corporate 
name.  The  action  is  brought  by  it  by  its  proper  law  oflS- 
cers,  and  the  authority  therefor,  until  the  contrary  is 
shown,  will  be  presumed.  It  is  not  required  in  the  first 
instance  to  plead  or  prove  that  the  city  authorized  the 
bringing  of  the  action. 

A  mistake  in  computation  of  interest  of  some  f  6,000  is 
admitted,  and  a  remittitur  has  been  filed;  but  as  the 
cause  must  be  reversed  for  reasons  hereinbefore  given, 
this  matter  can  be  corrected  in  a  subsequent  proceeding. 

The  judgment  must  be  i-eversed  and  the  cause  re- 
manded for  further  proceedings  according  to  law  and  in 
conformity  with  the  views  expressed  herein. 

Keverskd  and  remanded. 


City  of  Omaha  v.  John  I.  Redick. 

Filed  January  23, 1901.     No.  9,299. 

1.  Baal  Estate:    Action  for  VAi.rE:    Title:    Contract.    In  the  ab- 

Bence  of  an  express  or  implied  contract  one  can  not  maintain 
an  action  to  recover  the  value  of  real  estate  while  the  legal 
title  thereto  is  in  the  defendant. 

2.  Public  Street:     Private    Lanb:      Condemnation:      Recovery    of 

Value :  Investment  op  Title.  Where  the  city  appropriates 
for  a  street  the  lands  of  an  individual,  who  subsequently  sues 
the  municipality  and  recovers  their  value,  such  judgment  has 
the  effect  to  invest  the  city  with  title  to  the  lands. 

3.  Statute  of  Limitations.    The  statute  of  limitations  does  not  begin 

to  run  until  the  cause  of  action  has  accrued. 

4.  Election  of  Remedies.    The  principle  of  election  of  remedies  can 

be  applied  only  where  there  are  two  or  more  co-existing  reme- 
dies, and  these  must  be  so  inconsistent  that  a  party  can  not 
logically  choose  one  without  renouncing  all  others.  State  v. 
Bank  of  Cotnmerce  of  Grand  Inland,  61  Nebr.,  22. 

5. :     Estoppel.     If   the   law   affords   but   a   single  remedy,   a 

party  is  not  precluded  from  resorting  thereto  merely  because 
he  sought  to  avail  himself  of  another  remedy  to  which  he  was 
not  entitled.    Supra. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

W\  J.  Council  and  E.  II.  f^cott,  for  plaintiff  in  error. 
William  A.  Redid',  contra, 

NORVAL,  C.  J. 

In  1876  John  I.  Redick  conveyed  to  the  city  of  Omaha 
a  certain  tract  of  land,  which  now  constitutes  a  portion 
of  Harney  street  in  said  city.  The  deed  was  executed 
by  Kedick  through  mistake  of  fact,  one  Gibson  having 
represented  to  him,  falsely,  that  he  had  a  contract  with 
the  city  to  grade  and  improve  the  street,  and  that  if  the 
strip  of  land  was  conveyed  by  Redick,  that  portion  of  the 
street  which  include<l  such  strip  would  be  gra;ded  and  im- 
proved, and  thus  enhance  the  value  of  neighboring  land 
owned  by  Redick.  Relying  on  these  representations, 
Redick  made  the  conveyance  mentioned.  In  1877  or  1878, 
the  city  having  failed  to  improve  the  street,  Redick 
brought  action  against  it  in  the  district  court,  alleging 
his  conveyance  an<l  an  agreement  on  the  part  of  the  city 
to  impix)ve  the  street,  its  failure  to  do  so,  and  asking  as 
damages  the  value  of  the  pix)perty  conveyed.  The  an- 
swer was  a  general  denial,  and  judgment  was  had  for 
the  defendant,  the  latter  never  having  in  fact  a  contract 
with  (iibson  to  improve  the  street.  In  1886,  however, 
the  city  took  possession  of  this  strip  of  land,  and  graded, 
guttered,  paved  and  opened  it  as  a  street,  and  is  now  in 
possession  of  it  as  such.  In  1890  Redick  commenced  suit 
in  the  United  States  circuit  court  to  cancel  the  deed,  on 
the  ground  that  it  had  been  obtained  from  him  by  mis- 
take of  fact  on  his  part,  and  through  the  false  representa- 
tions before  mentioned.  The  suit  resulted  in  a  deiTee  in 
1892  in  his  favor,  directing  that  the  city  should  pay  him, 
within  ninetv  davs,  the  value  of  said  land,  or  in  case  of 
its  failure  to  do  so,  the  deed  be  canceled.  It  failed  to 
pay  him  for  the  land,  as  required  by  such  decree;  there- 
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upon,  in  1892,  Redick  presented  to  the  city  council  a  writ- 
ten demand  that  it  deliver  to  him  possession  of  the  land, 
or  take  proper  proceedings  to  condemn  it.  It  failed  to 
do  either  of  these  things,  and  he  brought  this  action, 
which  resulted  in  a  judgment  in  his  favor,  and  the  city 
brings  the  record  here  for  review. 

We  proceed  to  examine  the  objections  raised  by  the 
petition  in  error  in  their  order  of  presentation. 

It  is  first  contended  that  when  the  city  went  into  pos- 
session of  the  property  in  1886  Redick  had  an  election  of 
remedies,  viz.,  either  to  sue  for  the  value  of  the  property, 
or  to  bring  an  action  to  cancel  the  deed;  and  having 
elected  to  have  the  deed  canceled,  he  can  not  now  sue 
to  recover  its  value.  The  argument  is  untenable,  for  the 
reason  that  he  did  not  in  1886  have  a  choice  of  remedies. 
So  long  as  the  deed  was  in  existence  and  uncanceled,  the 
legal  title  to  the  property  was  in  the  city,  and  with  the 
legal  title  went  the  right  to  possession.  No  action  for 
value  would  lie,  there  being  neither  an  express  or  im- 
plied obligation  on  its  part  to  pay  for  the  property.  His 
only  remedy  was  a  suit  to  set  aside  the  deed.  So  soon 
as  the  deed  was  canceled  by  the  suit  commenced  in  1S!)0, 
the  possession  of  the  city  became  wrongful,  and  then, 
and  not  until  then,  did  Redick  have  a  choice  of  remedies. 
He  (*ould  then  bring  ejectment,  or  the  action  he  has 
brought.  It  is  insisted,  however,  that  to  penult  the  main- 
tenance of  this  action  is  equivalent  to  allowing  him  to 
retain  title,  and  at  the  same  time  to  recover  the  value  of 
the  property;  but  we  do  not  think  so.  A  judgment  for 
its  value  has  the  effect  to  invest  the  citv  with  title  to  the 
land.  The  action  is  analogous  to  actions  for  conversion 
of  i»ersonal  property.  Lewis,  Eminent  Domain,  sec.  623; 
/^o/K'  V.  BeuHter,  42  X(*br.,  304;  City  of  Omaha  v.  Croft,  60 
Nebr.,  57. 

The  next  contention  is  that  the  action  is  barred  by 
the  statute  of  limitations,  it  being  assumed  that  his  cause 
of  action  accrued  in  1SS(>,  Avlien  the  city  Avent  into  pos- 
st^sion  of  the  propei-ty.     As  before  stated,  he  lia<1   no 


166  .  NEBRASKA  REPORTS.  [Vol.  61 

Connecticut  Trust  &  Safe  Deposit  Co.  v.  Fletcher. 

cause  of  action  for  value  until  the  deed  was  canceled  in 
the  suit  instituted  in  1890,  judgment  in  which  suit  was 
not  entered  until  1892,  and  as  the  present  action  was 
commenced  in  1895,  no  statute  could  have  run  against  it. 

The  la^t  point  made  is  that  the  issues  involved  in  this 
case  are  identical  with  those  in  the  action  commenced  in 
1877,  and  the  judgment  in  that  action  is  a  bar  to  this. 
With  this  we  cannot  agree.  He  had  no  right  of  action 
in  1877,  for  either  value  or  damages.  In  bringing  that 
action  he  merely  mistook  his  remedy;  wherefore  judg- 
ment in  that  case  could  not  preclude  him  from  bringing 
an  action  when  his  cause  of  action  subsequently  accrued. 
l^tate  v.  Bank  of  Commerce  of  Grand  Islandy  61  Nebr., 
22. 

No  en*or  having  been  pointed  out,  the  judgment  of  the 

lower  court  will  be 

•    Affirmed.  • 


CONNECJTIOUT  TRUST  &  SAFR  DEPOSIT  COMPANY,    APPEL- 
LANT, v.  E.  A.  Fletchkr  et  al.,  appellees. 

Filed  January  23. 1901.     No.  0,304. 

1.  Promissory    Note:      Indorsement:      Pledgee     Without     Notice. 

Where  a  negotiable  promissory  note  is  indorsed  and  transferred 
before  due,  as  collateral  security  for  a  loan  of  money  then 
made,  the  pledgee  without  notice  is  a  holder  for  value. 

2.  Collateral  Security:    Teansb-er  to   Trustee.     Collateral    security 

may  be  transferred  by  agreement  to  a  third  party  as  trustee. 

3.  Decree  of  Foreclosure:  Subsequent  Suit  by  Holder  of  Note:   Bar.  | 

a  decree  of  foreclosure  in  a  suit  brought  by  a  mortgagee  who 
had  previously  transferred  the  notes  secured  by  the  mortgage 
to  a  holder  for  value  is  not  a  bar  to  a  subsequent  foreclosure 
proceeding  by  the  holder  of  such  note. 

Appeal  from  the  district  court  for  Franklin  county. 
Heard  below  before  BEALii,  J.    Reversed. 

O.  O.  Flanshurg,  for  appellant 

J.  P.  A.  Black,  F.  I.  Foss,  G.  E.  Budlong  and  E,  A. 
Fletcher,  contra. 
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NORVAL,  C.  J. 

At  all  times  hereinafter  mentioned  the  Oonneeticut 
Trust  &  Safe  Deposit  Company  and  the  Loan  & 
Guarantee  Company  of  Connecticut  were,  and  are,  cor- 
porations with  principal  oflRces  located  at  Hartford,  in 
the  state  of  Connecticut.  They  will  be  hereinafter  re- 
ferred to  as  the  trust  company  and  loan  company,  re- 
spectively. The  business  of  the  loan  company  was  that 
of  loaning  money,  principally  upon  the  security  of  west- 
em  farm  mortgages.  It  carried  on  a  large  business  in 
this  state.  During  part  of  said  time  Dawes  &  Foss  was 
a  firm  of  attorneys  doing  business  at  Crete  in  this  state, 
and  for  a  number  of  years  said  firm,  and  after  its  dissolu- 
tion, in  1890,  through  said  Foss,  negotiated  the  loans 
made  by  said  loan  company  in  this  state.  The  firm  of 
Dawes  &  Foss,  and  afterwards  Foss,  collected  the  inter- 
est as  it  became  due  upon  said  loans,  remitting  same  to 
the  said  loan  company,  in  many  instances  also  collected 
the  principal  and  remitting  it  in  the  same  way,  trans- 
mitting to  the  mortgagors  the  interest  coupons,  or  the 
notes  and  mortgages,  which  it  received  from  the  loan 
company  after  the  payments  were  received  by  the  com- 
pany. The  firm  and  Foss  also  acted  as  attorneys  for  the 
loan  company  in  foreclosing  a  large  number  of  such  mort- 
gages, probably  two  hundred,  and  acted  very  generally  as 
the  agents  and  attorneys  of  said  company  in  this  state.  In 
1886  said  loan  company  negotiated  a  loan,  through  said 
Dawes  &  Foss,  to  one  E.  A.  Fletcher  of  Franklin  county, 
in  the  sum  of  $1,400,  taking  the  note  of  said  Fletcher  and 
his  wife  for  said  amount,  due  April  1,  1891,  with  interest 
coupons  due  semi-annually  after  date,  which  loan  was 
secured  by  a  mortgage  on  real  estate  situate  in  said 
Franklin  county.  In  January,  1886,  an  agreement  was 
entered  into  between  said  trust  company  and  said  loan 
company,  a  copy  of  which  follows: 

"This  agreement,  made  and  entered  into  this  1st  day  of 
January,  1886,  by  and  between  the  Loan  and  Guarantee 
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Company  of  Connecticut,  a  corporation  organized  under 
the  laws  of  the  state  of  Connecticut  and  located  in  the 
city  of  Hartford,  in  said  state,  and  the  Connecticut  Trust 
&  Safe  Deposit  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Connecticut  and  located  in  said 
city  of  Hartford,  witnesseth: 

"That  whereas  the  said  Loan  &  Guarantee  Company 
of  Connecticut  is  desirous  of  issuing  and  selling  its  own 
debentures,  and  of  securing  the  same  by  pledge  of  mort- 
gages of  real  estate  and  other  evidence  of  indebtedness, 
which  said  debentures  are  to  be  issued  in  series  of  not 
less  than  $25,000.00  each,  and  all  the  debentures  compris- 
ing each  series  to  be  made  payable  at  the  same  date: 

";Now,  therefore,  for  the  purpose  of  securing  the  pay- 
ment of  the  principal  and  interest  of  such  debentures, 
the  said  Loan  &  Guarantee  Company  of  Connecticut 
agi-ees  to  deposit  with  and  transfer  to  the  said  Connecti- 
cut Trust  &  Safe  Deposit  Company  notes  and  bonds,  se- 
cured by  first  mortgages  of  real  estate  worth  at  least 
two  and  one-half  times  the  amount  of  any  and  all  of 
said  notes  and  bonds,  to  an  aggregate  amount  of  at  least 
ten  per  cent,  more  than  the  total  amount  of  each  series 
of  debentures  issued,  to  be  held  in  trust  by  said  Trust  & 
Safe  Deposit  Company  for  the  benefit  of  the  purchasers 
and  holders  of  said  debentures  until  their  maturity  and 
payment  in  full. 

"The  character  and  value  of  the  said  mortgage  loans 
deposited  as  security  are  not  known  to  the  trustee  except 
as  appears  by  the  papers  accompanying  the  loans  and  as 
certified  to  by  the  Loan  &  Guarantee  Company  and  upon 
which  basis  the  trustee  makes  its  certificate. 

"It  is  further  expressly  underatood  and  agreed  by  and 
between  the  parties  hereto,  that  the  Loan  &  Guarantee 
Company  shall  be  entitled  to  receive  the  interest  upon 
the  securities  held  in  trust  bv  the  said  Trust  &  Safe  De- 
posit  Company  to  secure  the  debentures  of  the  said  Loan 
&  Guarantee  Company  as  long  as  the  interest  upon  the 
said  debentures  shall  be  properly  paid,  but  no  longer; 
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and  in  case  any  of  the  securities  so  held  in  trust  shall 
make  default  in  interest  for  a  period  of  thirty  days,  it 
shall  be  the  duty  of  the  said  Loan  &  Guarantee  Company 
to  substitute  for  the  securities  in  default  of  other  mort- 
gage securities  of  the  same  face  value.  Said  Trust  Com- 
pany agrees  at  any  time  to  deliver  to  said  Loan  &  Guar- 
antee Company  any  of  the  securities  held  in  trust  by  it 
to  secure  any  series  of  said  debentures,  upon  substitution 
and  transfer  to  it  by  said  Loan  &  Guarantee  Company 
of  other  securities  of  equal  or  greater  face  value  in  the 
place  of  any  such  to  be  withdrawn. 

"And  in  case  default  shall  be  made  by  said  Loan  & 
Guarantee  Company  in  the  payment  of  the  interest  cou- 
pons on  any  of  its  own  debentures,  and  such  default 
shall  continue  for  sixty  days,  or  if  default  shall  be  made 
in  the  payment  of  the  principal  of  any  of  its  said  de- 
bentures, then  said  trustee  may  at  once  proceed  to  col- 
lect or  sell,  in  such  manner  as  said  trustee  may  deem 
to  be  best,  the  securities  held  by  it  in  trust  to  secure 
such  payment,  as  rapidly  as  may  be  done,  and  apply  the 
proceeds  thereof,  after  payment  of  all  costs  and  expenses 
and  a  reasonable  compensation  for  services,  to  the  re- 
demption and  payment  of  such  interest  coupons  or  de- 
bentures as  are  in  default,  and  to  pay  over  the  balance, 
if  any  there  be,  to  said  Loan  &  Guarantee  Company,  or 
if  there  be  not  enough  received  from  such  collection  or 
sale  to  satisfy  said  debentures,  proceed  at  the  option-  of 
said  Trust  Company  to  endeavor  to  collect  the  balance 
neces'sary  for  the  full  payment  tbei-eof,  by  due  process  of 
law,  from  said  Loan  &  Guarantee  Company. 

'*It  is  further  agreed  that  whenever  said  Tioan  &  Guar- 
antee Company  shall  produce  and  surrender  to  said  Trust 
Company  any  debentures  of  any  seri<»s  on  which  said 
Trust  Company  as  trustee  has  placed  its  certificate,  and 
shall  satiKfactorily  show  that  the  same  have  been  re- 
deeme<l  or  withdrawn  from  sale  and  cancelled,  the  said 
Trust  Company  will  surrender  and  deliver  to  said  Loan 
&  Guarantee  ('onii)any  of  Connecticut  an  amount  of  the 
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securities  held  in  tioist  proportionate  to  the  amount  of 
debentures  surrendered  and  cancelled. 

"And  the  said  Connecticut  Trust  &  Safe  Deposit  Com- 
pany agrees  to  receive  and  hold  in  trust  said  securities 
as  hereinbefore  mentioned,  applying  or  surrendering  the 
same  only  in  accordance  with  the  foregoing  agreement; 
and  upon  all  such  debentures  so  issued,  for  which  it 
holds  the  securities  as  aforesaid  in  trust,  to  place  its  cer- 
tificate that  such  deposit  of  securities  has  been  made; 
and  that  for  such  services  so  rendered  it  will  chai*ge  a 
reasonable  compensation,  which  said  Loan  &  Guai^antee 
Company  of  Connecticut  agrees  to  pay. 

"In  witness  whereof  the  parties  to  this  agreement  have 
hereunto  caused  their  names  to  be  subscribed  and  their 
seals  affixed^  the  day  and  year  above  named,  at  the  city 
of  Hartford. 

"The  Loan  &  Guarantee  Company  of  OoNNBcrricuT, 
"By  William  L.  Matson,  President.  [l.  s.] 

"OONNECTIOUT  TRUST  &  SaFB  DEPOSIT  COMPANY, 

"By  M.  H.  Whaples,  Trea surer. ^^  [l.  s.] 

After  the  receipt  of  this  Fletcher  loan  by  the  loan  com- 
pany, and  long  before  its  maturity,  it  transferred  it  to 
said  trust  company,  in  pursuance  of  said  agreement, 
turning  over  to  it  the  note  together  w4th  the  mortgage, 
which  latter  was  assigned  to  said  trust  company,  but  the 
assignment  was  never  by  it  recorded  in  Franklin  county. 
The  note  was  indorsed  as  follows: 

"F^or  value  received  we  hereby  sell,  assign  and  trans- 
fer the  within  bond,  together  with  all  interest  in  and 
rights  under  the  mortgage  detni  securing  the  same,  with- 
out recourse. 

"The  Loan  &  Guarantee  Company  of  Connecticut, 
"By  Wm.  L.  Matson,  President 

After  the  trust  company  took  possession  of  said  note, 
coupons  and  mortgages,  the  interest  upon  the  debentures 
secured  thereby  was  paid  and  the  trust  company  cut 
from  the  collateral  notes  in  its  possession,  among  which 
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was  Fletcher^s  note,  the  due  interest  coupons  and  deliv- 
ered them  to  the  loan  company,  which  forwarded  them 
to  Dawes  &  Foss,  or  to  Foss,  after  the  dissolution  of  the 
firm,  who  forwarded  them  to  Pletcher,  the  latter  having 
paid  the  interest  to  said  Dawes  &  Foss,  or  to  Foss.  After 
the  maturity  of  the  note,  the  same  not  having  been  paid, 
Foss  commenced  suit  in  the  district  court  of  Franklin 
county,  in  the  name  of  the  loan  company,  to  foreclose 
the  mortgage.  As  a  matter  of  fact,  Foss  did  not  have 
possession  of  the  note  or  mortgage,  the  same  being  in 
the  hands  of  the  trust  company,  and  although  the  suit 
proceeded  to  decree,  neither  the  note  nor  mortgage  was 
offered  in  evidence,  nor  were  they  ever  in  possession  of 
said  Foss.  Aften^^ards,  Fletcher  and  wife  conveved  the 
mortgaged  premises  to  one  Furst,  who  paid  into  the 
oflSce  of  the  district  clerk  of  Franklin  county  a  sum  suflB- 
cient  to  discharge  the  amount  of  the  said  decree,  and 
the  decree  was  duly  discharged  of  record  by  the  clerk, 
and  a  rei-eipt  of  record  was  duly  entered  by  said  Foss 
in  the  name  of  the  guarantee  company.  In  January, 
1893,  the  clerk  of  the  district  court  executed  a  formal 
satisfaction  piece,  which  was  duly  recorded  in  the  county 
clerk's  ofl&ce,  and  later  an  order  was  made  by  the  court 
satisfying  and  discharging  the  lis  pendens  which  had  been 
filed  in  the  cause.  The  trust  company  retained  in  its 
possession  said  note  and  mortgage  until  November,  1895, 
when  suit  was  instituted  in  its  name  in  Franklin  county 
to  foreclose  the  mortgage.  Fui*st  was  a  defendant, 
and  set  out  the  facts  of  the  former  foreclosure  by  the 
guarantee  company,  and  the  payment  and  discharge  of 
the  decree  as  hereinbefore  recited,  and  claimed  that  the 
action  of  Foss  and  the  loan  company  in  the  matter  was 
binding  on  the  trust  company.  Upon  the  issues  made 
the  case  went  to  trial,  and  the  court  entered  a  decree  in 
favor  of  the  defendant  Furst  and  against  said  trust  com- 
pany, which  appeals  to  this  court 

Upon  evidence  almost  identical  with  that  offered  in 
this  case,  so  far  as  the  relations  of  Foss  with  the  loan 


172  NEBRASKA  REPORTS.  [Vol.  61 

Connecticut  Trust  &  Safe  Deposit  Co.  v.  Fletcher. 


company  axe  concerned,  we  have  held  that  Foss  was  un- 
doubtedly the  agent  of  said  company  to  collect  the  prin- 
cipal of  loans  as  they  matured  (Root  v.  Fasfy  58  Nebr., 
498);  and  we  have  no  doubt  of  the  correctness  of  that 
holding.  Were  the  evidence  relative  to  the  transfer  of 
the  note  and  mortgage  to  the  trust  company  similar  to 
that  in  the  ca«e  cited,  we  should  not  hesitate  to  affirm 
the  decree  of  the  lower  court,  and  would  do  so  any  how 
if  our  sympathies  for  the  defendant  who  paid  his  money 
in  good  faith,  believing  that  he  was  canceling  the  mort- 
gage in  question,  were  to  control  our  decision.  But  the 
evidence  is  of  such  character  as  to  constrain  us  to  hold 
that  the  court  below  erred  in  finding  that  either  the  loan 
company  or  Foss  was  the  agent  of  the  trust  company,  to 
collect  the  principal  sum  due  on  the  loan  or  that  any  act 
of  the  trust  company  would  justify  the  defendant  in  re- 
lying on  Foss's  authority  to  act  as  either  agent  or  attor- 
ney. The  contract  between  the  loan  company  and  the 
trust  company,  quoted  above,  made  the  trust  company 
the  holder  for  this  mortgage  and  note  in  trust  as  security 
for  the  payment  of  the  debenture  bonds  of  the  loan  com- 
pany. The  note  and  mortgage  being  held  in  pledge,  that 
fact  entitled  the  holder,  the  trust  company,  to  all  rights 
and  privileges  of  a  holder  for  value  before  maturity. 
KoeJdcr  v.  Dodge,  31  Nebr.,  328.  It  is  also  doubtless  true 
that  a  transfer  of  collateral  security  may  be  made  to  a 
third  party  as  trustee  by  agreement.  City  Bank  v.  Perkins, 
29  N.  Y.,  554.  But  it  is  claimed  by  defendant  that  be- 
cause the  agreement  between  the  two  companies  obli- 
gated the  loan  company,  if  the  note  and  mortgage  were 
not  paid  at  maturity,  to  take  them  up  and  substitute 
others  in  their  place,  the  transfer  was  conditional,  and 
for  that  reason  it  could  not  be  considered  a  holder  for 
value.  We  can  not  so  conclude  from  that  fact.  The 
condition  was  not  complied  with,  and  the  trust  company 
was  entitled  to  hold  the  papers,  and  to  procecfl  to  collect 
the  debt  from  the  mortgagor,  exactly  as  it  would  have 
been  entitled  to  collect  any  note  held  as  collateral  se- 
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curity,  if  the  loan  secured  by  them  was  not  paid.  Hence 
we  can  not  reach  the  conclusion  that  the  condition  was 
such  as  to  make  the  trust  company  any  less  a  holder  for 
value  than  would  be  the  holder  of  any  paper  held  as  col- 
lateral security.  The  evidence  fails  to  show  any  act  or 
agreement  on  the  part  of  the  trust  company  from  which 
a  legal  conclusion  can  be  reached,  that  either  the  loan 
company  or  Foss  was  its  agent  to  collect  the  principal 
of  this  note.  The  prior  foreclosure  was  not  a  bar  to  this 
suit.    Todd  V.  Cremer,  36  Nebr.,  430. 

The  decree  of  the  lower  court  must  be  reversed  and 
the  cause  remanded  for  further  proceedings. 


Reversed  and  remanded. 


Orient  Insurance  Company,  appellant,  v.  Salvador 

Hayes  et  al.,  appellees. 

Filed  Janitary  23,  1901.    No.  9,305. 

1.  Finding  of  Fact:    Review.    A  finding  of  fact  based  on  fairly  con- 

flicting- testimony  will  not  be  disturbed  on  review  unless  mani- 
festly  wrong. 

2.  Collection:    Authority   of   Attorney:     Possession   of   Note  and 

Mortgage.  An  attorney  may  have  authority  to  collect  for  his 
principal  a  note  and  niortgajre  without  having  the  same  in  his 
possession. 

3.  Evidence.    Evidence  examined,  and  held  to  sustain  the  finding  of  the 

trial  court. 

Appbai.  from  the  district  court  for  Franklin  county. 
Heard  below  before  Beall,  J.    Affinnrd, 

C.  C.  Flannhurg,  for  appellant. 

J.  P.  A.  Blark,  F.  /.  Fosx  and  //.  VV7u7;;/ore,  contra. 

KoRVAi:,  C.  J. 

On  March  1,  1890,  Salvador  Hayes  and  Mary  J.  Hayes, 
his  wife,  borrowed  of  the  Loan  &  Guarantee  Company 
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of  Hartford,  Connecticut  (hereinafter  called  the  guar- 
antee company),  the  sum  of  f  1,300  and  secured  the  pay- 
ment thereof  by  a  mortgage  on  real  estate  in  Franklin 
county.  P.  I.  Foss,  of  Crete,  Nebr.,  negotiated  the  loan 
for  the  lender.  The  loan  was  evidenced  by  a  note  of 
f  1,300,  dated  March  1,  1890,  due  March  1,  1895,  with  in- 
terest at  7  per  cent  per  annum,  payable  semi-annually. 
Coupons  for  the  interest  were  attached  to  the  note.  To 
secure  the  said  debt  which  said  note  evidenced,  the  real 
estate  of  the  said  Salvador  Hayes  and  Mary  J.  Hayes 
was  mortgaged.  Said  note  was  made  payable  at  the  office 
of  the  guarantee  company.  The  mortgage,  after  acknowl- 
edgment, was  filed  and  recoixied  on  March  6,  1890.  On 
April  16,  1890,  the  Orient  Insurance  Company  (herein- 
after called  the  insurance  company),  appellant  herein, 
claims  to  have  purchased  the  said  note  of  the  guarantee 
company,  paying  therefor  the  full  face  of  said  note  and 
accrued  interest,  amounting  to  f  11.38;  and  that  it  was 
thereupon  duly  indorsed  by  the  guarantee  company,  with- 
out recourse,  delivered  to  the  insurance  company,  and 
that  it  remained  in  the  possession  of  the  latter  until 
June  8,  1895,  when,  not  having  been  paid,  it  was  sent 
out  for  collection.  After  the  alleged  transfer  of  said  note 
to  the  insurance  company,  and  on  or  about  November 
21,  1892,  said  Foss,  assuming  to  act  for  the  guarantee 
company,  filed  a  petition  in  the  district  court  of  Franklin 
county  against  the  mortgagors,  praying  foreclosure  of 
the  said  mortgage,  which  suit  was  brought  in  the  name 
of  the  guarantee  company,  as  plaintiff.  On  February 
28,  1893,  a  decree  of  foreclosure  was  entered  therein,  the 
court  finding  that  by  agreement  of  parties  there  was  due 
the  guarantee  company  the  sum  of  $1,630,  and  that  there 
was  due  to  Charles  0.  White,  as  receiver  of  Dawes  & 
Foss,  the  sum  of  $145,  which  was  a  second  lien;  and  then 
followed  the  usual  order  of  sale  for  the  amount  found 
due,  if  not  paid  on  a  specified  date.  Before  the  order  of 
sale  Issued,  and  on  December  12,  1893,  the  appellee, 
Elvira  J.  Sipes,  together  with  her  husband,  Robert  J. 
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Sipes,  now  deceased,  purchased  the  mortgaged  premises 
of  Salvador  Hayes  and  Mary  J.  Hayes;  and  on  or  about 
March  5, 1894,  the  said  Kobert  J.  Sii)es,  for  and  on  behalf 
of  himself  and  wife,  paid  to  the  clerk  of  the  district  court 
of  Franklin  county,  |1 ,908.85,  and  the  clerk  of  said  court 
duly  receipted  to  him  thei-efor,  and  afterwards,  on  March 
26,  1894,  the  clerk  executed  a  satisfaction  certificate  to 
Sipes,  and  delivered  the  same  to  the  county  clerk  of 
Franklin  county,  and  on  the  same  day  the  said  satisfac- 
tion certificate  was  duly  i-ecorded.     The  note  and  mort- 
gage were,  on  June  8, 1895,  forwarde<l  to  O.  O.  Flansburg, 
an  attorney  at  Lincoln,  Nebraska,  for  collection,  and  on 
November  9,  1895,  a  petition  was  duly  filed  in  the  office 
of  the  clerk  of  the  distiict  court  of  Franklin  county, 
praying  for  a  foreclosure  of  said  mortgage.    The  defend- 
ants, Salvador  Hayes  and  jNIary  J.  Hayes,  filed  their  an- 
swer, admitting  the  execution  of  tlie  note  and  mortgage 
and  pleading  the  payment  thereof  as  hereinbefore  stated; 
that  the  guarantee  company  was  the  agent  of  the  insur- 
ance company,  and  as  such  foreclosed  the  mortgage  in 
the  district  court  of  Franklin  county  in  1893,  in  its  own 
name;  that  F.  I.  Foss  was  the  general  agent  of  the  guar- 
antee company,  its  vice-president  and  general  attorney, 
and  as  such  agent  and  attorney  was  fully  authorized 
to  collect,  by  law,  any  and  all  moneys  due  from  any  and 
all  parties  in  the  state  of  Nebraska;  that  it  was  the  cus- 
tom and  usage  of  said  guarantee  company  to  appoint 
agents  to  do  its  business,  and  said  Foss  was  the  agent 
and  attorney  for  that  purpose;  that  if  the  plaintiff  actu- 
ally own^d  the  note  and  mortgage,  it  was  careless  and 
negligent  in  not  recording  an  assignment  of  it  in  Frank- 
lin county,  and  in  not  notifying  the  defendants,  the  mort- 
gagors, that  the  plaintiff  had  treated  the  guarantee  com- 
pany as  its  agent,  in    the    collection    of    interest  and 
principal,  in  other  cases,  as  well  as  in  this,  and  plaintiff 
had  thereby  held  out  to  the  world,  or  allowed  the  guar- 
antee company  to  do  so,  to  every  person  doing  business 
with  it,  that  the  said  loan  and  guarantee  company  were 
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the  owners  of  the  mortgage  and  that,  therefore,  it  is 
estopped  from  claiming  any  right  to  said  note.  Elvira 
G.  Sipes  filed  a  separate  answer,  alleging  substantially 
the  same  facts,  in  addition  thereto  the  purchase  of  the 
premises,  by  Kobert  J.  Sipes  and  herself,  subject,  how- 
ever, to  the  decree  of  foreclosure  then  entered;  and  the 
decease  of  Kobert  J.  Sipes.  PI  lintifF  filed  its  reply,  and 
at  the  December,  1896,  term  of  said  court  a  decree  was 
entered  finding  in  favor  of  all  the  defendants  and  against 
the  plaintiff,  and  that  the  note  and  mortgage  together 
set  forth  in  the  plaintiff's  petition  were  duly  foreclosed 
at  a  prior  term  of  said  court,  and  then  proceeded  to  dis- 
miss the  case  and  cancel  and  discharge  the  lien  of  the 
mortgage.    From  this  decree  plaintiff  appeals. 

Counsel  for  the  insurance  company,  in  his  brief,  con- 
cedes the  necessity  of  establishing  that  it  was  the  owner 
of  the  note  and  mortgage  for  value  before  maturity,  since 

if  such  fact  is  not  disclosed  by  the  evidence,  or  if  there  is 
sufficient  evidence  to  support  the  lower  court  in  hold- 
ing that  it  was  not  such  holder,  the  decree  must  be  af- 
firmed. The  facts  concerning  Foss's  right  to  represent 
and  to  act  for  the  loan  company  are  so  nearly  identical 
with  those  brought  out  in  the  case  of  Root  r.  Fast,  reported 
in  58  Nebr.,  498,  as  to  make  it  unnecessai-y  to  review  the 
evidence  concerning  his  i-elations  to  that  concern.  We 
shall  content  ourselves  with  merely  stating  that  the  evi- 
dence is  overwhelmingly  conclusive  that  he  was  the 
agent  and  attorney  of  the  loan  company,  and  wa's  clearly 
acting  within  the  limits  of  his  authority  in  foreclosing 
the  mortgage  upon  default  in  payment  of  interest,  and 
also  in  collecting  the  judgment  and  receipting  the  docket. 
It  remains,  therefore,  to  examine  the  record  relative  to 
the  question  of  whether  the  insurance  company  was  a 
holder  of  the  note  and  mortgage  for  value  before  ma- 
turity. The  evidence  of  two  witnesses  is  practically  re- 
lied upon  by  it  to  establish  such  fact.  One  is  Charles  B. 
Whiting,  president  of  the  insurance  company,  the  other 
F.  E.  Johnson,  president  of  the  loan  company,  whose 
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depositions  plaintiff  introduced.  The  direct  testimony  of 
these  two  sustains  the  contention  that  said  insurance 
company  was  such  owner  and  holder  of  the  note  and 
mortgage,  but  the  surrounding  circumstances  and  the 
evidence  of  the  two  persons  named  on  cross-examination 
justified  the  lower  court,  in  our  opinion,  in  holding  the 
contrary.  As  a  circumstance,  we  might  cite  that,  on 
cross-examination,  Whiting  was  asked  why  he  did  not 
have  the  assignment  of  the  mortgage  from  the  loan  com- 
pany recorded  in  Franklin  county,  and  among  his  rea- 
SQns  for  not  so  doing  he  states:  "As  we  considered  the 
mortgage  companies  good  we  did  not  think  it  was  neces- 
sary to  send  them  out  and  have  them  recorded."  Now, 
as  a  matter  of  fact,  the  note  was  indorsed  by  the  loan 
company  without  recourse.  Further,  he  testifies  that  the 
company  kept  this  note  in  its  safe  for  five  years  after  it 
purchased  it,  without  having  received  a  dollar  of  the 
principal,  and  less  than  sufficient  money  to  pay  the  first 
installment  of  interest,  yet  never  notified  the  maker  of 
such  delinquency,  or  attempted  in  any  way  to  collect  the 
same,  or  to  ascertain  its  condition.  Further,  it  appears 
from  the  evidence  that  many  of  the  directors  of  the  in- 
surance company  are  also  directors  of  the  loan  company, 
evidence  which  tends  to  show  a  very  close  connection  be- 
tween the  two  corporations.  Now,  all  of  these  are 
circumstances  which  go  far  to  militate  against  the  truth 
of  the  direct  testimony  of  Whiting  relative  to  the  pur- 
chase by  his  company  of  this  note  and  mortgage.  A 
still  more  convincing  circumstance  is  connected  with  F. 
E.  Johnson,  the  president  of  the  loan  company,  who  sub- 
stantiates Whiting's  testimony,  that  the  note  and  mort- 
gage were  transferred  to  the  insurance  company,  for 
value,  in  April,  1890.  Yet  five  years  after  this  occur- 
rence (and  it  should  be  remembered  that  the  note  was  in- 
dorsed without  recourse)  Johnson  sends  to  the  mortgagor 
the  following  communication: 


16 
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"The  Loan  &  Guarantee  CJompany  of  Gonneoticut. 

"Habtford,  Gonn.,  Jan.  23d,  1895. 

"Dear  Sir:  Pleaae  note  below  a  memorandnm,  show- 
ing the  condition  of  a  loan  made  to  Salvador  Hayefi, 
dated  March  1st,  1890,  principal  due  March  1st,  1895 
with  interest  payments  due  March  1st  and  September  Ist 
in  each  year,  and  past  due  interest  payments  since  March 
1st,  1890,  as  shown  on  our  register.  That  we  may  be  as- 
sured of  its  accuracy,  will  you  examine  the  same,  and  if 
found  correct,  sign  your  name  at  the  foot  of  this  page 
and  mail  the  memorandum  below  to  us  in  the  enclosed 
envelope. 

"If  any  error  appears  in  our  statement,  please  note  it 
on  the  bottom  of  the  memorandum. 

"Each  and  every  of  the  above  payments  are  due  and 
payable  to  the  Loan  &  Gu<'irantee  Company  at  its  office 
in  Hartford,  Connecticut  on  the  respective  days  men- 
tioned, and  should  be  therefore  sent  to  us  and  to  no  one 
else  at  least  five  days  before  due.  All  remittances  should 
be  by  bank  draft  on  New  York  or  post  office  order. 

"Please  notify  us  promptly  of  any  changes  of  owner- 
ship or  of  postoffice. 

"Prank  E.  Johnson,  PrcMdaiV* 

Now,  if  Johnson  truthfully  testified  when  he  stated 
that  the  note  and  mortgage  in  question  had  been  sold 
and  transferred,  without  recourse,  to  the  insurance  com- 
pany nearly  five  years  prior  to  the  date  of  this  communi- 
cation, why  did  he  notify  the  maker  that  each  of  these 
payments  therein  mentioned  are  due  and  payable  to  the 
loan  company,  and  should  be  sent  to  it  and  to  no  one 
else?  Indeed,  the  evidence  shows  conclusively  that, 
from  the  time  of  the  first  default  in  the  interest,  the  loan 
company  was  the  only  one  which  took  any  interest  in 
the  condition  of  this  loan,  up  to  June,  1895,  when  it  ap- 
pears the  papers  were  sent  by  the  insurance  company 
to  its  attorney  for  foreclosure.  If  the  loan  company  had 
parted  with  the  title  to  the  same,  without  having  in- 
curred any  liability  as  indorser,  why  should  he  be  exer- 
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ciseil  as  to  tlie  condition  of  the  same?  And,  on  ilie  other 
hand,  if  the  insurance  company  was  a  bona  fide  hohler 
thereof,  why  should  it  sit  supinely  down  for  five  years 
after  a  default  in  interest  occmTed,  and  make  absolutely 
no  effort  to  collect  it,  (.r  even  so  much  as  to  ascertain  its 
condition?  Surely,  evidence  of  the  character*  indicated 
amply  justifie<l  the  finding  that  the  insurance  company 
was  not  the  holder  of  the  note  for  value  before  maturity, 
but  that,  as  a  matter  of  fact,  it  was  beinji:  used  as  a  cover 
behind  which  to  collect  this  note  and  mort<!:a{re  twice. 

It  is  further  urjjed  that  the  fact  that  Foss,  at  the  time 
he  foreclosed  the  mortgage,  had  neither  it  nor  the  note 
in  his  possession,  and  that  neither  of  them  was  surriMi- 
dered  to  be  cancelled,  precludes  the*  defendant  froui  set- 
ting up  the  payment  of  the  decree  as  a  payment  of  the 
note.  Doubtless  it  is  a  circumstance  militating  against 
the  claim  of  defendant,  but  it  is  notr-onclusive.  And  we 
are  persuaded  the  evidence  justified  the  court  in  finding 
that  Foss  had  authority  to  sue  and  collect  tliis  note  and 
mortgage,  whether  the  same  was  in  his  ])ossession  or  not. 

The  deci'ee  is  accordingly 

Affirmed. 


I.  J.  Dunn  v.  Douulas  County. 

Filed  January  23,  1901.     No.  9,339. 

1.  Witness  Before  Grand  Jury:   Fees.     One  subpoenaed  to  attend  aK 

a  witness  before  a  grand  jury  is  not  entitled  to  fees,  merely 
because,  in  answer  to  the  writ,  he  went  to  the  court  house  or 
building  in  which  the  grand  jury  was  sitting. 

2.  Evidence :    Yebdict.     Evidence  examined,  and  Jiefd  to  sustain  the 

verdict. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

J.  J.  O^Gonnor  and  /.  J.  Dunn^  for  plaintiff  in  error. 

PMl  E.  WinieVj  Howard  H.  Baldrige,  Oeorge  W.  Shields 
and  Elmer  E,  Thomas,  contra. 
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NORVAIi,  0.  J. 

The  amount  in  controversy  in  f4.  I.  J.  Dunn  presented 
to  the  county  board  of  Douglas  county  his  claim  for  f  10 
as  witness  fees  for  attendance  as  a  witness  before  the 
grand  jury  of  said  county  in  February,  1895.  The  county 
board  audited  the  claim  and  allowed  him  for  three  days* 
attendance  as  a  witness  at  the  statutory  rate  of  f2  a 
day.  Dunn  appealed  to  the  district  court,  where,  on  a 
trial  to  a  jury,  a  verdict  was  returned  in  his  favor  for 
f  6,  upon  which  judgment  has  been  rendered.  The  case 
is  before  us  on  petition  in  error. 

It  is  argued  that  the  verdict  and  judgment  are  con- 
trary to  the  evidence.  A  careful  perusal  of  the  record 
convinces  us  that  this  contention  is  not  well  founded. 
Mr.  Dunn  was  subpoenaed  to  appear  before  the  grand 
jury  as  a  witness.  In  response  to  the  command  of  the 
writ  he  went  to  the  court  house  on  five  different  days, 
but  did  not  every  day  go  to  the  room  or  place  where  the 
grand  jury  was  sitting,  nor  did  he  report  his  presence  to 
the  foreman  of  that  body,  to  the  bailiff  or  to  the  county 
attorney.  On  two  days  the  latter  officers  desiring  Mr. 
Dunn's  presence  before  the  grand  jury  sought,  but  were 
unable  to  find  him.  For  those  two  days  the  trial  jury 
were  justified  in  not  allowing  him  witness  fees.  One 
subpoenaed  to  attend  as  a  witness  before  a  grand  jury 
does  not  perform  his  full  duty  by  merely  going  to  the 
court  house,  especially  in  a  county  like  Douglas,  where 
several  divisions  of  the  court  are  in  session  at  the  same 
time,  but  should  go  to  the  room  or  place  where  the  grand 
jury  is  in  session  and  report  to  the  bailiff  in  charge,  the 
foreman  or  the  county  attorney.  It  is  disclosed  that  the 
business  of  the  grand  jury  was  delayed  two  days  on  ac- 
count of  the  absence  of  Mr.  Dunn.  The  verdict  is  not  only 
justified  by  the  evidence,  but  would  have  sustained  no 
other  finding.  For  the  same  reason  there  was  no  re- 
versible error  in  the  giving  and  refusing  of  instructions. 


AFFmiCBD. 
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State  op  Nebraseia,  appbllejb,  v.  Bank  of  Oommbrcb 
OP  Grand  Island  bt  al.,  appellees,  Impleaded 
WITH  Hersghel  a.  Edward  bt  al.,  appellants. 

PUJBD  jAinjABT  23, 1901.     No.  10,058. 

1.  Preferred  Creditor:    Monet  Due  on  Cor.T,BOTioN  Account.     Money 

collected  by  a  bank  for  another  on  notes  or  drafts  and  retained 
is  held  in  trust  for  the  owner,  and  does  not  become  a  part  of 
the  assets  of  the  bank,  and  if  the  bank  thereafter  becomes 
in.solvent,  and  a  receiver  is  appointed,  the  one  for  whom  the 
collection  is  made  is  a  preferred  creditor. 

2.  Trust  Funds:    Conversion:     Proceeds:     Rights  op  Beneficiaby: 

Innocent  Holder,  Where  trust  funds  are  wrongfully  converted 
the  beneficiary  is  entitled  to  the  funds,  or  the  proceeds  thereof, 
so  long  as  he  can  definitely  trace  them,  until  they  reach  the 
hands  of  an  innocent  holder. 

3. :  :  MixiNo:  Payment  from  Common  Fttnd:  Presump- 
tion. Where  trust  money  has  been  wrongfully  commingled  by 
a  trustee  with  his  own,  and  he  makes  payment  from  the  com- 
mon fund,  it  will  be  presumed  that  he  pnid  out  his  own,  and 
not  trust  money. 

4.  Beneficiary:    Extent  of  Preference.    The  claim  of  a  beneficiary 

for  trust  money  may  be  preferred  to  the  extent  of  the  cash 
found  among  the  assets  of  an  insolvent  trustee  at  the  time  of 
his  failure,  where  it  is  not  aflfirmatively  shown  that  the  cash 
assets  are  not  part  of  the  trust  fund.     "Rule  applied. 

5.  Appeal:    Admission  of  Testimony:    Revtew.     Tn  a  cause  brought 

to  this  court  on  appeal,  the  rulings  of  the  trial  court  on  the 
admission  of  testimony  can  not  be  reviewed. 

Appeal  from  the  district  court  for  Hall  county.   Heard 
b(*low  before  Thompson,  J.    Afftrmcd. 

Co)i8tantvie  J.  f^nnjfh,  Affornrif  dnirroL  for  the  state. 

//.  I'].  Clifford  and  Charles  (L  R/fan,  for  appellees. 

James  If,  MeJntosh.  Jnha   Ij.  Wehsfer.  IT.   fl.   Thompson 
and  \V.  //.  Piatt,  contra. 

Nouval,  C.  J. 

On  January  9,  1S9(;,  tlie  Rank  of  Coninierce  of  (Jrand 
Island  was  doinj>  a  banking;  business  in  the  city  named. 
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On  that  day  one  Dell  Thompson  presented  to  the  cashier 
of  said  bank  a  certain  draft  or  check,  in  the  sum  of 
12,000,  and  slb  a  part  of  the  transacticm  the  cashier  of 
the  bank  executed  and  delivered  to  him  a  paper,  in  wonls 
following: 

"Grand  Island,  Xkb.,  January  9,  1896. 
"Received  of  Dell  Thompson  for  collection  sight  draft 
on  Piciua  Natl  Bank,  Piqua,  Ohio,  drawn  by  Odd  Fel- 
lows M.  A.  &  A.  Asso.  in  favor  of  Ida  il.  Spencer,  also 
policy  No.  21622  of  Odd  Fellows  M.  A.  &  A.  Asso.,  both 
of  above  amt.  f 2000. 

"O.  J.  SMrrH,  Cash.'' 

Thompson  also  testified  that  at  the  time  he  delivered 
the  draft  to  the  bank,  through  its  cashier,  he  exhibited 
to  the  latter  a  iK)wer  of  attorney  executed  by  Ida  M. 
Spencer,  empowering  him,  Thompson,  to  collei-t,  rcH*eive 
and  receipt  for  said  draft.  Said  instiniment  further  re- 
cited that  said  Thompson  was  given  absolute  authority 
in  the  premises,  a«  fully  as  the  maker  could  have,  and 
further  authorized  him  to  pay  out  of  the  proceeds  of  the 
draft  certain  debts  of  hei^self  and  her  late  husband.  He 
further  testifies  that  he  Wishe<l  the  cashier  to  pay  him 
the  amount  of  the  draft  in  full,  but  that  the  cashier  re- 
fused to  do  so,  offering  only  to  receive  it  as  a  collection, 
and  the  receipt  quoted  was  the  result  of  this  proposal. 
At  the  same  time,  Thompson,  at  the  suggestion  of  the 
cashier,  executed  and  presented  a  check,  signed  by  him 
as  "trustee,^'  for  the  sum  of  |20,  for  which  amount  a 
draft  was  made  out  by  the  bank  and  by  him  sent  to  Ml^s. 
Spencer,  and  by  her  used.  Thompson  testifies  that 
Smith,  the  cashier  of  the  bank,  requested  him  to  make 
this  check  as  it  was  made,  saying  that  he  would  carry 
the  chec!k  as  ''cash''  until  the  proceeds  of  tlie  draft  ar- 
rived, when  the  amount  so  advanced  by  the  bank  could 
be  deducted  therefrom.  On  the  same  day  an  account 
was  opened  by  the  bank  on  its  books,  in  the  name  of  Dell 
Thompson,  trustee,  the  account  credited  with  the  face  ef 
the  draft,  and  the  draft  then  became  a  cash  asset  of  the 
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bank  and  was  entered  npon  the  books  as  cash,  and  deb- 
ited with  the  f  20  represented  by  the  cheek  of  Thompson. 
Thompson  denies  that  there  was  ever  any  agreement  or 
understanding  between  him  and  the  cashier,  or  other. 
oflBcer  of  the  bank,  that  an  account  should  be  opened  in 
his  name  as  trustee.  Smith  is  deceased,  and  the  testi- 
mony of  Thompson  in  that  regard  is  uncontradicted  by 
any  direct  evidence.  Two  other  small  checks,  amount- 
ing to  some  f5,  were  afterwards  drawn  by  Thompson,  to 
cover  the  cost  of  collection  of  the  draft  and  other  ex- 
pense. This  draft  was  by  the  bank  forwarded  to  its  reg- 
ular correspondent  at  Omaha,  the  Union  National  Bank 
of  Omaha,  and  it  received  credit  for  the  amount  there 
on  the  books  of  the  latter  bank.  Between  this  time  and 
January  14th  following  the  Union  National  Bank  shipped 
to  the  Commercial  Bank  the  sum  of  |2,000  in  currency; 
but  it  is  not  disclosed  by  the  record  whether  this  sum 
was  or  was  not  the  avails  of  this  draft  Nothing  further 
tlian  what  has  been  recited  has  been  disclosed  as  to  the 
subsequent  history  of  the  draft,  except  that  a  few  days 
after  this  it  was  returned  by  the  Omaha  bank,  owing  to 
a  defective  indorsement,  which  was,  however,  corrected, 
and  the  draft  returned  to  the  Omaha  Bank,  and  with 
it  a  letter  in  which  Smith  states,  among  other  things, 
"she  [referring  to  Mrs.  Spencer]  is  in  very  destitute  cir- 
cumstances and  Mr.  Thompson  being  a  friend  of  hers 
advanced  her  a  little  money  for  her  immediate  needs 
until  this  draft  could  be  collected.  ♦  ♦  ♦  Would  like 
credit  for  it  if  you  can  do  so,  as  we  have  paid  out  part 
of  the  money."  Mrs,  Spencer  died  on  January  12,  and 
Thompson  was  appointed  administrator  of  her  estate. 
The  bank  failed  on  January  20,  following,  and  a  receiver 
was  duly  appointed.  At  the  time  of  its  failure,  as  dis- 
closed by  the  record,  it  had  on  hands  in  cash,  new  over- 
drafts, new  bills  receivable,  and  cash  in  other  banks, 
something  over  ^,000,  which  were  new  assets  received 
by  it  after  the  date  it  received  said  draft  from  Thompson. 
The  latter,  aa  such  administrator,  duly  filed  with  the  re- 
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ceiver  of  the  bank  a  claim  for  the  amount  of  this  drafts 
less  the  sums  advanced  on  it  by  the  bank,  demanding 
that  the  same  be  by  the  receiver  made  a  preferred  claim, 
and  the  receiver  refusing  so  to  do,  the  former  petitioned 
the  court  below  to  have  it  declared  a  preferred  claim. 
His  prayer  was  granted^  and  the  receiver  appeals  to  this 
court- 
It  is  a  weir  recognized  principle  in  this  state  that 
money  collected  by  a  bank  for  anoth^  on  notes  or  drafts 
is  held  in  trust  for  the  owner  who  is  a  preferred  creditor 
in  case  the  bank  goes  into  liquidation,  and  such  money 
does  not  become  a  part  of  the  assets  of  the  bank  or  pass 
to  the  receiver  of  such  bank.  Anheuser-Busch  Brewing 
A»8*n  V.  Mortis,  36  Nebr.,  31;  Capital  Nat  Bank  v.  Gold- 
water  Nat.  Bank,  49  Nebr.,  786;  State  v.  Midland  State 
Bank,  52  Nebr.,  1. 

It  is  urged  that  this  case  falls  within  the  principles 
announced  by  this  court  in  State  v.  Bank  of  Commerce, 
54  Nebr.,  725,  728,  and  for  that  reason  the  judgment 
must  be  reversed.  There  the  law  was  stated  as  follows: 
"But  we  think  the  correct  doctrine,  and  the  one  sup- 
ported by  the  decided  weight  of  authority,  is  that  the 
beneficiary  of  a  trust  fund,  solely  because  of  the  charac- 
ter of  his  claim-,  is  not  entitled  to  the  payment  of  the  same 
in  full,  to  the  exclusion  of  other  creditors,  out  of  the  as- 
sets of  the  insolvent  trustee's  estate;  that  when  trust 
funds  are  wrongfully  converted,  the  beneficiary  is  en- 
titled to  the  funds  themselves,  or  to  the  proceeds  of  the 
investment  of  them,  so  long  as  he  can  definitely  trace 
them  and  before  they  reach  the  hands  of  an  innocent 
holder;  that  when  a  trustee  wrongfully  commingles  trust 
money  with  his  own  and  makes  payments  from  the  com- 
mon fund,  it  will  be  presumed  that  he  paid  out  his  own 
money,  and  not  the  trust  money;  that  it  will  be  presumed 
the  cash  assets  on  hand  when  the  trustee  failed  and  the 
receiver  took  possession  of  his  estate  were  part  of  the 
trust  money;  that  when  trust  funds  are  wrongfully  con- 
verted, and  not  only  do  not  remain  in  the  hands  (k,  and 
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are  not  found  among  the  assets  of,  the  wrong-doer,  but 
are  actually  traced  out  of  his  hands  and  shown  to  have 
been  dissipated,  then  the  beneficiary  of  the  trust  fund 
is  not  entitled  to  have  his  claim  allowed  as  a  preferred 
one  against  the  estate  of  the  insolvent  wrong-doer.     If 
the  trust  property  consisted  of  money,  the  claim  of  the 
beneficiary  of  the  trust  fund  may  be  preferred  to  the 
claims  of  other  creditora,  to  the  extent  of  the  cash  found 
among  the  assets  of  the  insolvent  trustee  at  the  time  of 
his  failure,  unless  it  aflirmatively  appears  that  such  cash 
assets  were  not  part  of  the  trust  fund."     And  in  that 
case  the  controverted  claim  was  allowed  as  a  preferred 
one  only  to  the  extent  of  the  cash  on  hand.     It  is  con- 
tended, however,  that  the  power  of  attorney  presented 
by  Thompson  to  Smith  at  the  time  the  draft  was  left 
with  the  bank  is  a  general  one,  and  not  special,  and 
under  it  he  had  the  power  to  deposit  the  proceeds  of  this 
draft,  if  bethought  proper,  it  following  from  the  evidence 
that  he  did  in  fact  deposit  the  draft,  an  account  being 
o[>en  on  the  books  of  the  bank  on  the  strength  thereof, 
thus  making  him  a  general  and  not  a  preferred  creditor 
of  the  bank.    To  this  we  reply,  the  power  is  special  and 
not  general,  but  that  the  extent  of  the  latter  becomes 
unimportant,  when  the  record  discloses  ample  evidence 
on  which  to  base  the  finding  of  the  court  that  the  draft 
was  accepted  by  the  bank  for  collection,  and  not  other- 
wise.   It  is  contended  that  the  avails  of  this  draft  were 
not  traced  into  the  assets  of  the  bank,  but  that  in  fact 
the  bank  received  credit  for  the  amount  thereof  by  the 
Omaha  bank,  which  credit  went  to  liquidate  an  indebted- 
ness of  the  Bank  of  ComuKTce  to  the  Omaha  bank.     It 
is  true  that  the  evidence  shows  a  credit  by  the  Omaha 
bank,  but  it  is  also  shown  that  the  sum  of  |2,000  in  cur- 
rencv  was  sent  the  Bank  of  Commerce  bv  the  Omaha 
bank  a  vei'y  short  time  after  the  receii)t  of  this  draft, 
and  there  is  no  evidence  to  <  stablislp  the  fact  that^this 
cuiTency  was  not  the  proceeds  of  the  draft;  and  in  th^ 
absence  of  evidence  to  the  contrary,  the  presunipticm  is 
that  it  is  such  proceeds,  and  by  this  evidence  is  upheld 
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the  finding  of  the  court  that  the  bank  received  the  pro- 
ceeds of  the  draft. 

It  is  contended  tliat,  although  it  should  be  found  that 
Thompson  had  no  authority  under  his  power  from  Mrs. 
Spencer  to  open  a  general  account,  as  her  agent,  with 
the  bank,  yet  she,  by  accepting  the  sums  of  money  ad- 
vanced by  the  bank,  and  he  by  beginning  this  suit,  rati- 
fied such  acts.  As  before  stated,  there  is  ample  evidence 
from  which  to  support  the  finding  of  the  court  below 
that  this  draft  was  never  received  by  the  bank  as  a  de- 
posit, but  for  collection  only,  and  that  the  bank  merely 
advanced  the  sums  of  money  mentioned  on  the  security 
of  this  draft;  and  that  being  the  case,  no  question  of 
ratification  can  arise. 

It  is  obvicms  that  the  lower  court  was  right  in  its  find- 
ings and  judgment;  that  the  evidence  discloses  a  suffi- 
cient fund  in  the  hands  of  the  bank  at  the  time  of  its 
failure  to  pay  this  draft,  and  that  it  will  be  presumed, 
in  the  absence  of  a  showing  to  the  contrary,  that  the  pro*- 
ceeds  of  this  draft  were  a  part  of  this  fund,  and  thatl 
the  judgment  making  this  a  preferre<l  claim  against  said] 
bank,  to  the  extent  of  the  cash  on  hand  at  the  time  of| 
such  failure,  is  right.  The  lien  of  such  claim  extends  to 
the  cash  on  hand  at  the  time  of  such  failure,  including, 
however,  the  amount  of  deposit  in  other  banks,  and  to 
no  other  assets  of  the  bank.  We  make  this  observation 
for  the  reason  that  the  judgment  below  may  be  con- 
strued to  extend  the  lien  of  Thompson's  claim  to  other 
assets  of  the  bank  than  the  cash  items  alluded  to. 

This  being  a  proceeding  on  appeal,  and  not  in  error, 
the  objection  that  the  lower  court  erred  in  admitting 
the  evidence  of  Thompson  as  to  what  took  place  between 
him  and  Smith,  the  cashier  of  the  bank.  Smith  being 
now  deceased,  can  not  be  considered.  However,  the 
court  has  carefully  examined  the  evidence,  and  is  of  the 
opinion  that  the  judgment  is  based  upon  sufficient  com- 
petent evidence,  aside  from  that  of  Thompson,  to  sus- 
tain the  judgment 

Afftrmejd. 
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Ohaklbs  Sharp  v.  State  of  Nebraska, 

Filed  Januaby  23, 1901.    No.  11,259. 

1.  Verification  of  Informatioii:  Clerk  of  District  Court.  A  clerk 
of  the  district  court  may  properly  take  verifications  of  infor- 
mation in  criminal  cases. 


61   187 
61    606 


2. 


•:    Information  and  Ijelief.    It  is  sufficient  if  an  information 


is  verified  by  the  count}^  attorney,  on  information  and  belief. 


3.  Filing  Information:    Leave  of  Court.     It  is  unnecessary  to  ob- 

tain leave  of  court  before  filing  an  Information  in  a  criminal 
case. 

4.  Charge  of  Larceny:  Description.     An  information  charging  lar- 

ceny sufficiently  described  the  stolen  property  as  "fifty-five 
coats,  each  coat  of  the  value  of  fiVe  dollars,  fifty-five  vests,  each 
vest  of  the  value  of  three  dollars,  sixty  pairs  of  trousers,  each 
of  the  value  of  five  dollars;  four  overcoats,  each  of  the  value 
of  ten  dollars." 

5.  Charge  of  Burglary:   Resultant  Larceny:    Mistrial:    Bar.    The 

crime  of  burglary,  and  the  larceny  resulting  therefrom,  are 
not  so  connected  in  law  as  to  preclude  a  conviction  for  larceny, 
merely  because  the  accused  may  have  been  prosecuted  for  the 
burglary  resulting  in  a  mistrial. 

6.  Kistrial:  Bar:    Qu^re.     Whether  a   mistrial   resulting   from   the 

discharge  of  a  jury  because  of  the  illness  of  one  of  its  mem- 
bers constituted  former  jeopardy  not  decided. 

7.  Froof:     Variance:      Special    Ownership:      General    Ownership. 

Proof  of  special  ownership  in  property,  the  subject  of  larceny, 
will  sustain  a  conviction  of  larceny  under  an  information 
charging  general   ownership. 

8.  Evidence:  De  Facto  Corporation.     Evidence  examined,  and  held 

to  establish  the  existence  of  a  ^  facto  corporation. 

9.  Objections:  Error.     Other  objections  examined,  and  held  not  to 

constitute  error. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

(7.  L.  Hoover  and  John  0.  Yeiser,  for  plaintiff  in  error. 

Constantino  J.  Smyth,  Attof^ney  Oeneral,  Willis  D.  Oldham, 
Deputy,  and  Thomas  C.  Munger,  contra. 
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NORVAL,  0.  J. 

Charles  Sharp  wa«  convicted  in  the  district  conrt  of 
Lancaster  connty  of  the  crime  of  larceny.  Prior  to  his 
arrest  he  had  been  apprehended  in  Sarpy  connty  on  an 
information  charging  bnrglary  by  breaking  into  a  cer- 
tain railway  car  with  intent  to  steal  personal  property 
therein  contained.  For  this  latter  offense  he  had  been 
tried  twice  before  his  prosecution  for  the  larceny.  The 
first  trial  resulted  in  a  mistrial;  on  the  second  the  jury 
was  discharged  on  account  of  the  sickness  of  a  member. 
Afterwards  occurred  his  arrest  in  Lancaster  county,  he 
being  charged  with  larceny  of  the  goods  contained  in 
said  car,  such  goods  having  by  him  been  removed  into 
Lancaster  county.  After  his  arrest  for  larceny  a  nolle 
prosequi  was  entered  as  to  the  charge  of  burglary  by  the 
county  attorney  of  Sarpy  county.  The  defendant  was 
convicted  of  the  crime  of  larceny  in  Lancaster  county, 
and  comes  to  this  court:  from  such  judgment,  on  error. 
The  numerous  specifications  of  error  will  be  considered 
in  the  order  presented  in  his  brief. 

The  information  on  which  the  conviction  was  had  was 
sworn  to  before  the  clerk  of  the  district  court.  Counsel 
for  the  accused  urged  that  this  oflBcer  has  no  authority 
so  to  do,  and  that  the  court  below  erred  in  overruling  a 
motion  to  quash  the  information  made  on  that  ground. 
This  court  decided  to  the  contrary  in  State  v.  Lduver, 
26  Ncbr.,  757.  The  clerk  of  the  district  court  is  a  judicial 
officer,  within  the  meaning  of  the  sections  of  the  Crim- 
inal Code  under  consideration.  Section  36,  chapter  19, 
Compiled  Statutes,  provides  that  all  courts  have  power 
to  administer  oaths,  either  by  any  judge,  justice  or  clerk 
thereof.  The  act  of  the  clerk  in  administering  the  oath 
is,  therefore,  only  that  of  a  judicial  officer.  The  cases 
cited  by  counsel  as  upholding  the  rule  that  a  clerk  of 
the  district  court  is  not  a  judicial  officer  are  those  de- 
cided by  this  court  wherein  informations  have  been 
sworn  to  before  notaries  public — officers  unknown  to  the 
common  law — and  such  cases  are  not  in  point 
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The  verification  of  the  information^  which  was  by  the 
county  attorney,  was  upon  information  and  belief  only. 
This  is  urged  as  error,  a  motion  to  quash  for  that  reason 
having  been  overruled.  We  do  not  think  there  was  any 
error  in  the  ruling.  The  conclusion  reached  in  Richards 
V.  StatCy  22  Nebr.,  145,  is  to  the  contrary.  It  is  contended 
that  this  part  of  the  decision  is  a  dictum.  We  can  not 
agree  with  counsel,  and  are  satisfied  with  the  rule.  It 
would  be  unreasonable  to  require  prosecuting  oflScers  to 
verify  such  pleadings  positively,  as  it  is  not  to  be  pre- 
sumed that  they  have  personal  knowledge  of  the  facts 
therein  alleged.  Except  in  extremely  rare  instances,  a 
prosecuting  oflBcer  acts  solely  upon  evidence  of  third 
parties — at  most  he  can  have  only  an  opinion,  or  belief, 
of  the  truth  of  the  allegations.  Such  opinion  or  belief 
may  have  for  its  base  the  evidence  of  witnesses,  yet  it 
is  an  opinion  or  belief  only.  It  was  certainly  not  the  in- 
tention of  the  legislature  that  he  should  verify  informa- 
tions only  in  cases  where  he  had  personal  knowledge  of 
the  facts  alleged.  His  statement  in  an  affidavit  that  the 
facts  alleged  are  true,  when  such  statement  is  based 
solely  upon  evidence  derived  from  other  sources  than 
his  personal  knowledij^e,  is  as  much  an  opinion,  a  belief, 
as  would  be  his  statement  that  he  "believed"  the  allega- 
tions to  be  true.  In  either  form  it  would  be  an  opinion 
only,  in  ninety-nine  cases  out  of  a  hundred,  unless  we 
infer  that  the  legislature  intended  to  restrict  the  power 
of  the  prosecuting  officer  to  cases  only  where  he  had 
personal  knowledge  of  the  facts.  The  verification  is  suf- 
ficient in  that  form,  if  made  by  the  prosecuting  officer. 
Washburn  v.  People,  10  Mich.,  372;  1  Bishop,  New  Crim- 
inal Procedure,  sec.  713,  and  cases  cited. 

Error  is  preflicated  upon  the  fact  that  the  information 
was  filed  by  the  prosecuting  attorney  without  his  having 
firat  obtained  leave  of  (*ourt  so  to  do.  No  cases  are  citeil 
upholding  so  seemingly  absui'd  a  rule.  Neither  is  any 
reason  advanced,  except  by  way  of  a  sort  of  analogy  be- 
tween this  and  the  presentation  of  an  indictment  by  a 


190         ~  NKHHASKA  HKroiJTS.  [Vol.  61 


Bharp  v.  State. 


grand  jury.  We  fail  to  find  any  real  analogy  existing 
between  the  two  means  of  charging  crimes,  which  would 
lead  us  to  believe  that  a  rule  of  the  kind  contended  for 
is  necessary  to  protect  individuals  in  the  exercise  of  their 
personal  rights.  No  such  practice,  to  our  knowletlge, 
is  or  haa  ever  been  in  operation  in  the  state,  and  we 
see  no  reason  why  it  should  be. 

It  is  urged  that  the  des(rii)tion  of  the  property  alleged 
to  have  been  the  subject  of  the  larceny  is  not  suflScient, 
and  that  the  court  erred  in  refusing  to  quash  the  informa- 
tion for  that  reason.  The  property  was  described  in  the 
information  as  "fifty-five  coats,  each  coat  of  the  value  of 
five  dollars;  fifty-five  vests,  each  vest  of  the  value  of 
three  dollars;  sixty  pairs  of  trousers,  each  of  the  value 
of  five  dollars;  four  over  coats,  each  of  the  value  of  ten 
dollars."  The  description  of  the  property,  as  above 
quoted,  is  sufficient,  as  will  appear  from  the  (•a^se  of 
Barnes  v.  Sfate^  40  Nebr.,  545,  and  the  authorities  therein 
cited. 

A  plea  in  abatement  was  entci-efl,  setting  up  his  arrest 
and  trial  upon  the  charge  of  burglary,  as  a  bar  to  this 
action,  which  plea  the  court  overrule<l,  and  error  is  predi- 
cated on  such  ruling.  It  is  conceded  that,  under  the 
rule  of  this  court  announced  in  Ifurlhurt  v.  f^tate,  52  Nebr., 
428,  the  district  court  for  Lancaster  (*ounty  had  jurisdic- 
tion to  ti-y  him  for  larceny,  the  goods  stolen  in  Sarpy 
county  having  been  by  him  removed  to  Lancaster  county, 
were  it  not  that  the  district  court  for  Sarpy  county  had 
already  taken  jurisdiction  of  the  charge  of  burglary, 
which  act  it  is  claimed  deprived  the  district  court  for 
Lancaster  county  of  jurisdiction.  In  other  words,  it  is 
claimed  that  the  two  acts  of  burglary  and  larceny  are 
so  connected  in  law  as  to  constitute  one  transaction,  and 
that  the  court  first  exercising  jurisdiction  over  the  one 
charge  will  deprive  any  other  court  of  jurisdiction  over 
the  other,  because  of  the  statement  of  the  rule  in  the 
Hurlburt  Case,  supra^  that  when  property  is  stolen  in  one 
county,  and  it  is  afterwards  found  in  possession  of  the 
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thief  in  another  county,  he  may  be  prosecuted  and  con- 
victed in  either  county,  but  not  in  both.  With  the  con- 
tention of  counsel  we  can  not  agree,  either  regarding  the 
weight  of  authority,  or  from  the  standpoint  of  logic. 
The  overwhelming  weight  of  authority  is  to  the  contrary. 
State  V.  IngaJh,  68  N.  W.  Rep.  [la.],  445;  Josslyn  v.  Com- 
monwealth, 6  Met.  [Mass.],  236;  State  v.  Warner ^  14  Ind., 
572;  Wihon  v.  State,  24  Conn.,  56;  Howard  v.  State,  8  Tex. 
App.,  447;  People  v.  Parrow,  80  Mich.,  567;  State  v.  KeUoey 
76  Mo.,  505. 

Sound  reason  also  upholds  the  proposition  that  the 
burglary  and  the  larceny  are  not  so  connected  as  to  make 
them  one  transaction.  The  mere  fact  that  they  are  com- 
mitted at  nearly  the  same  time  does  not  neeeHsai'ily  so 
connect  them.  A  burglary  may  exist  without  any  lar- 
ceny having  been  committed.  So  may  a  larceny  have 
existed  without  a  burglary  having  been  committed.  It 
is  never  necessary  to  prove  a  burglary  in  order  to  estab- 
lish the  guilt  of  one  accused  of  the  crime  of  larceny. 
Nor  is  there  any  necessity  to  ever  prove  a  larceny,  for 
any  other  purpose  than  to  show  intent,  in  cases  of  burg- 
laJ7.  There  is  a  manifest  fallacy  in  arguing  that  mere 
propinquity  of  time  constitutes  a  necessary  connection 
between  the  two  acts,  so  much  so  as  to  make  them  one 
transaction,  in  law.  On  the  contrary,  they  are  distinct 
and  separate  crimes,  neither  of  which  is  necessary  to 
the  other,  so  far  as  their  essential  criminal  features  are 
concerned.  The  fact  that  the  district  court  of  Sarpy 
county  had  taken  jurisdiction  of  the  burglary  therefore 
in  no  manner  deprived  the  district  court  of  Lancaster 
county  of  jurisdiction  over  the  crime  of  larceny. 

The  defendant  alleged  as  a  bar  to  this  action  his  trial 
in  Sarpy  county  on  the  charge  of  burglary.  Our  view 
of  the  matter  of  the  connection  of  the  two  crimes,  as  al- 
ready set  forth  in  the  last  preceding  paragraph,  renders 
it  unnecessary  to  comment  further  on  this  point.  It  is 
not  well  taken,  whether  there  was  or  was  not  a  former 
jeopardy. 


192  NEBRASKA  REPORTS.  [Vol.  61 


Sharp  V.  State. 


In  the  information  the  goods  stolen  were  alleged  gen- 
erally to  have  been  the  property  of  the  railway  company, 
and  the  evidence  established  a  special  ownership  only — 
that  of  a  t!ommon  carrier.  While  it  is  admitted  that  a 
special  ownership  is  sufficient  to  sustain  a  conviction 
of  larceny,  it  is  urged  that  such  special  ownership  must 
be  alleged,  otherwise  the  variance  is  fatal.  No  valid  rea- 
son lies  at  the  bottom  of  this  contention.  Counsel  seem 
to  rest  their  argument  upon  decisions  of  this  court  in  re- 
plevin cases,  where  it  is  held  that  if  a  special  property 
is  relied  upon  it  must  be  so  stated  in  the  affidavit.  But 
this  is  specifically  required  by  statute  in  such  ca^es. 
Code  Civil  Procedure,  sec.  182.  We  are  aware  of  no  such 
restrictions  in  cases  like  the  one  at  bar,  or  of  decisions 
holding  such  allegations  to  be  necessary,  in  the  absence 
of  a  specific  statutory  requirement. 

The  railway  company  alleged  to  be  the  owner  of  the 
property  stolen  was  averred  to  be  a  corporation,  and  it 
is  contended  that  such  corporate  existence  was  not 
proven.  An  examination  of  the  record  convinces  us  that 
sufficient  evidence  was  adduced  to  establish  a  de  facto 
corporation,  within  the  rule  announced  in  BraithuxMe  v. 
State,  28  Nebr.,  832. 

A  witness  for  the  state  was  asked,  on  cross-examina- 
tion, if  he  had  been  convicted  of  a  felony,  to  which  he 
returned  an  affirmative  answer.  The  defense  then  asked 
him  of  what  particular  charge  of  felony  he  had  been  con- 
victed. To  this  objection  was  made  by  the  state,  and 
was  sustained.  This  ruling  is  urged  as  error.  As  coun- 
sel for  defendant  adduce  no  rea.son  or  authority  to  sus- 
tain the  contention,  and  as  we  can  imagine  no  reason, 
or  believe  that  the  ruling  could  have  been  prejudicial, 
we  must  conclude  that  the  objection  is  frivolous. 
Numerous  objections  to  admission  of  evidence  are  made, 
all  of  which,  on  examination  we  pronounce  without 
merit 

Certain  misconduct  on  the  part  of  the  prosecuting  of- 
ficer during  the  trial  is  alleged.    Without  going  into  par- 
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ticulaps,  it  is  suflScient  to  state  the  matters  set  out  have 
been  decided  to  the  contrary  in  numerous  well  considered 
cases  by  this  court,  and  there  exists  no  reason  to  depart 
from  them. 

Other  objections  are  raised,  all  of  which  have  been 
carefully  considered,  but  none  of  them  are  of  sufficient 
importance  to  merit  the  attention  of  the  court,  further 
than  the  observation  that  they  are  not  well  taken. 

The  defendant  had  a  fair  trial,  his  conviction  was  an 

act  of  justice;  there  are  no  errors  in  the  record,  and  the 

judgment  of  the  lower  court  is 

Affirmbd. 


William  A.  Stewart  v.  Edwin  Bols). 

Filed  Januabt  23, 1901.    No.  11,636. 

1.  Pleading:    Demurrer:    Motion.     The  indefiniteness  of  a  pleadiiigf 

is  no  ground  for  demurrer,  but  the  point  should  be  raised  by 
motion  to  make  more  definite  and  certain. 

2.  OfBLclal  Misconduct:    Abstraction  of  Ballots.    It  is  official  mis- 

conduct for  a  county  clerk  to  permit  to  be  abstracted  from  his 
office  ballots  committed  to  his  official  care  which  were  cast 
at  the  last  preceding*  election. 

3. :  Defense:     Evidential   Value   of  Ballots.     He   can   not 

urge  as  a  defense  to  a  proceeding  to  remove  him  from  office 
that  the  ballots  so  abstracted  possessed  no  evidential  value. 

Error  from  the  district  court  for  Hitchcock  county. 
Tried  below  before  Norris,  J.    Affirmed. 

W.  R.  Starr  and  John  T.  McClure,  for  plaintiff  in  error. 

Webster  8,  Morlan,  contra. 

NORVAL,  C.  J. 

This  was  a  proceeding  instituted  before  the  county 

board  of  Hitchcock  county,  by  an  elector  of  that  county, 

to  remove  from  the  office  of  county  clerk  one  W.  A.  Stew- 

-art,  under  the  provisions  of  article  2,  chapter  18,  Com- 

17 
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piled  Statutes,  to  which  office  he  had  been  duly  elected. 
The  complaint  filed  contained  two  charjijes,  one  accusing 
him  of  having  permitted  one  John  W.  Cole  to  take  cer- 
tain ballots  of  Hitchcock  county,  cast  at  the  laj*t  general 
election,  from  the  office  of  said  clerk  and  mutilate  them, 
to  prevent  them  from  being  used  as  evidence  in  a  certain 
quo  warranto  proceeding  then  pending  in  the  district 
court  of  said  county,  the  other  making  the  same  charge, 
except  that  he  is  accused  of  aiding  and  assisting  said  Cole 
and  one  Brown  in  so  taking  said  ballots.  On  a  hearing 
Stewart  was  adjudged  guilty  of  a  willful  neglei*t  of  duty 
and  removed  from  office,  and  he  brings  the  rei*ord  here 
on  error  from  the  district  court  of  said  countv,  that  court 
having  afflrmeil  the  .findings  of  said  board. 

But  two  errors  on  the  part  of  the  lower  court  are  al- 
leged, one  going  to  the  sufficiency  of  the  pleading,  the 
other  to  the  weight  and  sufficiency  of  the  evidence.  We 
will  examine  the  objection  to  the  pleading  first.  As  the 
same  objection  applies  to  both  charges,  it  is  unnecessary 
to  copy  both,  and  we  will  therefore  (content  ourselves  with 
setting  out  the  first,  which,  omitting  the  matters  of  in- 
ducement, follows: 

*'Said  accuse<l  as  such  county  clerk  has  been  guilty  of 
willful  neglect  of  duty. 

"Specification  1.  On  the  31st  day  of  January,  1900, 
there  was  and  ever  since  has  been,  and  now  is,  pending 
in  the  district  court  of  said  countv,  a  certain  action 
wherein  one  Henry  Lehman  is  relator  and  the  said  ac- 
cused is  respondent;  said  action  being  a  quo  warranto 
proceedings  institute<l  by  the  said  Henry  Lehman  for  the 
purpose  of  ousting  said  accused  from  his  said  office  as 
c(mntv  clerk  of  said  couutv,  and  in  said  action  the  bal- 
lots,  poll-books,  and  returns  from  the  various  election 
precincts  of  said  county,  used  and  vottnl  at  the  general 
election  held  on  the  7th  day  of  November,  1899,  were 
material  and  necessary  evidence  for  the  said  relator  to 
maintain  his  said  cause  of  action  and  said  accused  at 
the  time  of  entering  upon  the  duties  of  his  said  office, 
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to-wit:  on  the  4th  day  of  January,  1900,  received  from  his 
predecessor  in  office  and  liad  in  his  custody  as  said  county 
clerk  the  ballots  and  poll-books  used  and  voteil  at  said 
jifeneral  ele<tion,  and  as  such  officer  it  was  his  duty  to 
safely  keep  and  preserve  said  poll-books  and  ballots  for 
a  period  of  twelve  months  fi*om  the  time  of  said  election. 
At  the  time  said  accused  received  said  ballots  and  poll- 
books  on  said  4th  day  of  January,  1900,  said  ballots  and 
poll  books  were  in  packages  securely  bound  and  sealed 
and  delivered  into  the  care  and  custody  of  said  accused 
on  said  4th  day  of  January,  1900,  in  the  office  of  the 
county  clerk  of  said  county  and  said  accused  well  know- 
ing the  premises,  knowingly,  wilfully  and  unlawfully, 
for  the  purpose  of  destroying  said  evidence  permitted  one 
John  W.  ('ole,  the  attorney  for  said  accused  in  said  quo 
warranto  proceedings,  to  take  from  and  away  from  the 
office  of  the  county  clerk  of  said  county,  said  ballots  and 
retained  away  from  said  office  in  the  sole  custody  of  him 
the  said  John  W.  Cole  for  the  space  of  two  days,  during 
which  time  the  said  John  W.  Oole,  with  the  knowledge 
and  consent  of  said  accuse<l,  broke  the  seals  of  the  pack- 
ages containing  said  ballots  and  opened  and  examined 
said  ballots  and  otherwise  mutilated  and  destroyed  said 
ballots  and  then  dei)osited  the  same  by  the  side  of  a 
public  highway  in  the  open  prairies  of  said  county  at  a 
great  distance  from  the  office  of  the  county  clerk  of  said 
county,  to-wit:  about  six  miles,  and  there  left  said  bal- 
lots without  the  same  being  in  the  custody  or  charge  of 
any  one,  or  all  of  which  was  done  with  the  knowledge 
and  consent  of  said  accused  and  for  the  purpose  of  muti- 
lating  and  destroying  said  ballots  and  preventing  them 
from  being  used  as  evidence  in  the  quo  warranto  pro- 
ceedings herein  before  mentioned." 

It  is  contended  the  complaint  is  insufficient,  in  that 
it  did  not  charge  that  Stewart  permitted  this  act  of 
taking  the  ballots  from  his  office  to  be  done  upon  some 
certain  day  between  the  time  he  was  inducted  into  office 
and  the  day  the  complaint  was  filed.    It  is  doubtless  true 
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that  the  complaint  did  not  designate  the  day  the  act 
complained  of  was  committed.  But,  in  the  absence  of 
a  motion  to  make  more  definite,  it  was  sufficient,  particu- 
larly as  the  evidence  fixes  the  time  on  a  day  subsequent 
to  his  having  been  inducted  into  office.  It  is  not  claimed 
that  the  indefiniteness  complained  of  in  anywise  misled 
Stewart  in  his  defense;  hence  there  was  no  prejudicial 
error  in  overruling  the  demurrer  to  the  complaint,  or  in 
overruling  objections  to  the  introduction  of  evidence  upon 
th$*  trial.  Moreover,  the  complaint  discloses  that  the 
abstracted  ballots  first  came  into  Stewart's  hands  on 
January  4,  1900,  therefore  the  act  charged  must  have 
been  committed  after  that  date  and  between  the  time  he 
took  the  office  and  the  filing  of  the  complaint,  which  was 
sufficient. 

The  second  assignment  of  error  urged  in  the  brief  is 
that  the  district  court  eired  in  affirming  the  findings  and 
judgment  of  the  county  board,  for  the  retuson  that  they 
are  not  supported  by  sufficient  proof.  The  evidence  is 
too  long  to  quote,  but  in  our  opinion  it  was  ample  upon 
which  to  base  the  findings  of  the  county  boai-d.  Part  of 
the  evidence  is  substantially  this:  Cole  was  employed  as 
the  attorney  for  respondent  in  the  quo  warranto  proceed- 
ings mentioned  in  the  complaint.  On  the  31st  day  of 
January,  1900,  Stewart  purposely  left  his  office  open  and 
went  across  and  down  the  street,  thus  affording  (>)le  an 
opportunity  to  enter  the  office;  and  it  appears  that  the 
latter  did  so  during  said  clerk's  absen<e,  taking  with 
him  an  empty  grip,  or  "telescope'';  that  at  the  time  he 
entered  said  office  the  ballots  were  in  a  box  in  the  yault 
of  said  office  and  accessible  to  him;  that  soon  after  Cole 
left  said  office  the  ballots  were  missed,  and  an  examina- 
tion disclosed  the  fact  that  thev  had  been  taken  from 
said  office;  that  the  next  day  an  officer,  in  whose 
hands  had  been  placed  a  warrant  for  the  aiTest 
of  Cole  on  the  charge  of  stealing  the  ballots,  met 
him,  after  dark,  on  a  road  several  miles  from  the 
county  seat;  that  upon  being  asked  to  stop,  he  failed 
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to  do  SO,  but  urged  his  horses  forward,  and  was  not  ap- 
prehended until  at  the  end  of  a  hard  chase  of  a  half  mile 
or  more.  That  after  he  was  arrested  and  brought  to  the 
county  seat,  a  search  of  the  route  over  which  the  chase 
extended,  disclosed  the  missing  ballots,  in  a  gunny  sack, 
lying  near  the  road  over  which  his  team  had  run.  This 
evidence,  and  much  more,  not  abstracted,  connected  Cole 
with  the  ballots  and  also  was  sufficient  to  show  that 
Stewart,  the  interested  party  in  the  quo  warranto  pro- 
ceeding, gave  Cole  opportunities  for  the  theft  of  the  bal- 
lots. There  was  also  further  evidence  that  immediately 
after  the  arrest  of  Cole  he  and  Stewart,  with  others, 
met  in  consultation,  during  which  Cole  assured  them 
that  they  were  in  no  danger  of  conviction,  because  "they 
had  no  evidence;  that  the  loopholes  were  too  big,  too 
wide  and  too  many,"  and  that  all  that  was  necessary  for 
them  to  do  was  for  certain  factions  to  stand  together 
and  try  to  throw  suspicion  as  to  the  missing  ballots  upon 
a  certain  other  faction  in  the  county,  by  making  it  ai>- 
pear  that  the  latter  faction  had  taken  the  ballots,  and 
that  they  would  come  out  safely.  Certainly,  such  evi- 
dence, if  believed  by  the  county  board,  was  amply  suffi- 
cient to  sustain  its  finding  that  this  clerk  had  been  guilty 
of  willful  neglect  of  his  duty  in  failing  to  keep  in  his 
custody  said  ballots. 

It  is,  however,  contended  that,  as  it  was  shown  by 
the  evidence  that  the  plaintiff  in  the  quo  warranto  pro- 
ceedings, Lehman,  had,  on  a  night  prior  to  the  time  the 
ballots  were  sealed  and  placed  in  the  custody  of  Stewart, 
slept  in  the  same  office  where  the  vault  containing  them 
was  located,  the  ballots  being  unsealed;  that  this  ren- 
dered them  incompetent  as  evidence  in  the  quo  warranto 
proceedings;  and  it  would  therefore  be  no  dereliction  of 
duty  to  permit  or  connive  with  Cole  in  abstracting  them 
from  the  vault,  they  being  only  so  much  "waste  paper." 
A  sufficient  answer  to  that  objection  is  that  the  evidence 
on  the  question  of  whether  the  vault  was  accessible  to 
Lehman  is  conflicting,  there  being  evidence  to  the  effect 
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that  the  vault  was  locked,  and  that  he  had  no  key  that 
would  unlock  it;  hence  the  mere  fact  that  he  slept  in  this 
office,  with  the  vault  containing  the  ballots  locked,  would 
not  render  them  incompetent.  Furthermore,  the  act  of 
the  attorney  of  accused  in  abstracting  these  ballots  from 
the  vault  and  keeping  them  at  a  distance  from  the  county 
seat  for  two  days,  ending  in  an  effort  to  get  them  out  of 
sight  when  caught  with  them  in  his  possession,  would 
indicate  that  up  to  that  time  the  ballots  were  considered 
of  value  somewhat  above  that  of  "waste  paper,"  at  least. 
Moreover,  whether  the  ballots  were  competent  evidence 
or  not  is  wholly  unimportant.  They  were  committed  to 
Stewart's  official  care  and  keeping,  and  he  had  no  legal 
or  moral  right  to  permit  them  to  be  abstracted,  no  matter 
what  might  have  been  their* value  as  evidence.  The  argu- 
ment advanced  by  Stewart  in  justification  of  his  con- 
duct, carried  to  its  legitimate  extent,  would  sustain  him 
in  destroying  any  recoi^d  in  the  county  clerk's  office  that 
was  of  no  evidential  value.  To  him  the  law  had  not 
committed  the  power  of  determining  the  evidential  value 
of  records  in  the  county  clerk's  office. 

The  district  court  was  entirely  right  in  sustaining  the 
finding  of  the  county  board,  and  the  judgment  of  the 

court  below  is 

Affikmed. 


Home  Fike  Insurance  Company  of  Omaha  v.  Michael 

S.  Collins. 

Filed  January  23, 1901.    No.  9,337. 

1.  Contract   of    Insxirance:     Condition:     Violation    by    Change    of 

Title:  Nudum  Pactum.  A  condition  in  a  contract  of  insurance 
forbidding"  a  "change  of  the  title,  interest  or  possession  of  the 
assured,"  is  viohited  by  a  conve3'ance  of  the  insured  property, 
even  though  there  be  no  consideration  for  the  transfer. 

2.  Incumbrance:    Assumption:     Valuable   Consideration.     The   as- 

sumption by  the  grantee  of  an  incumbrance  upon  property 
conveyed  to  hiin,  is  a  valuable  consideration  for  the  convey- 
ance. 
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3.  Delivexy    of    Instrument:     Qiestton    of    Fact:      Intention    of 

Parties.  The  delivery  of  an  instrument  is  a  question  of  fact 
to  be  determined  by  ascertaining  the  intention  of  the  parties 
thereto. 

4.  Deed:    Transfer  of  Title:    Delivery.     Whenever  it  is  intended 

that  a  deed  shall,  by  virtue  of  what  is  said  and  done,  operate 
to  transfer  the  title,  then,  in  contemplation  of  law,  it  has  been 
delivered. 

5.  Becording  of  Deed:   Deliv'ery:    Acceptance.    The  recording  of  a 

deed  by  the  grantor  is  evidence  both  of  delivery  and  accept- 
ance, if  the  conveyance  is   beneficial  to  the  grantee. 

6.  Evidence.     Evidence   examined  and  found   insufficient  to  support 

the  verdict. 

* 

Error   from   the  diBtrict  court   for   Adams   county. 
Tried  below  before  Beai.l,  J.    Reversed. 

0 

Byron  G.  Burbank,  for  plaintiff  in  error. 
M.  A,  HartigaUy  contra. 

Sullivan,  J. 

Michael  S.  Collins  sued  the  Home  Fire  Insurance  Com- 
pany in  the  district  court  of  Adams  county  on  a  contract 
of  insurance  and  obtained  a  verdict  and  jud{i;ment  against 
it.  As  a  defense  to  the  action  it  was  in  the  answer  al- 
leged that  the  insured  property  had  been  deeded  by 
Collins  to  his  wife  without  the  knowledge  or  consent  of 
the  insurer  and  in  violation  of  the  terms  of  the  policy. 
The  clause  forbidding  alienation  declares  that  "this  en- 
tire policy  sliall  be  void  if  ♦  ♦  ♦  the  property  be  sold 
or  transferred  or  incumbered,  *  *  *  or  in  case  any 
change  shall  take  place  in  the  title,  possession  or  interest 
of  the  assured  in  the  above  mentioned  property,  ♦  ♦  ♦ 
or  if  the  assured  shall  not  be  the  sole  and  unconditional 
owner  in  fee  of  said  property,  ♦  ♦  ♦  then,  in  each  and 
every  one  of  the  above  cases,  this  entire  policy  shall  be 
null  and  void.-'  The  plaintiff  denied  that  there  had  been 
any  breach  of  the  condition  quoted,  and  the  issue  thus 
raised  was  resolved  in  his  favor.  The  vital  question  in 
the  case,  and  the  only  question  that  merits  serious  con- 
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Hideration,  is  the  suflBlciency  of  the  evidence  to  warrant 
the  conclusion  reax^hed  by  the  jury.  The  essential  facts 
are  not  disputed. 

On  March  7,  1895,  C!ollins  and  wife,  in  the  office  of 
their  attorney,  and  after  consultation  with  him,  executed 
a  warranty  deed  to  John  T.  Powers,  who,  at  the  same 
time  and  as  part  of  the  same  transaction,  signed  and 
acknowledged  a  like  conveyance  to  Mrs.  Collins.    These 
conveyances  were  taken  by  Collins  to  the  office  of  the 
register  of  deeds  and  were  recorded.     When  recorded 
they  were  returned  to  Collins,  who  took  them  home  and 
placed  them  among  his  papers.     There    has    been    no 
change  in  the  possession  of  the  insured  property,  which 
was  a  bam  situated  upon  the  family  homestead.     The 
cost  of  recording  the  instruments  was  paid  by  Collins. 
There  was  a  valuable  consideration  expressed  in  each  of 
the  deeds,  but  none  was  in  fact  paid  by  Powers,  who  was 
merely  used  as  a  medium  for  the  transmission  of  the 
title  from  Collins  to  his  wife.     The  motive  for  making 
and  recording  the  deeds  was  to  put  the  property  beyond* 
the  reach  of  Collins's  creditors,  or  else  to  mislead  them 
as  to  its  ownership.    Mrs.  Collins  was  not  a  witness,  and 
it  does  not  appear  whether  the  deeds  were  ever  in  her 
manual   possession,  or  whether  she  actually   paid   her 
husband  any  consideration  for  the  land.    The  first  argu- 
ment of  counsel  for  the  plaintiff  is  that  the  deeds,  being 
deeds  of  general  warranty,  are  void  for  want  of  a  valu- 
able consideration.    One  answer  to  this  argument  is  that 
the  transaction  was  in  substance    a    convevance  from 
Collins  to  his  wife,  which,  for  aught  that  appears  to  the 
contrary,  may  rest  upon  the  consideration  expressed  in 
the  deeds.    Another  answer  is  that  Mrs.  Collins  assumed 
the  payment  of  an  incumbrance  upon  the  land,  which 
of  itself  would  be  a  sufficient  consideration.     A  third 
answer  is  that,  even  without  a  consideration,  the  legal 
title  would  pass  to  the  grantee  (Farmeis  &  MercJiants  Ins. 
('0.  V.  Jensen,  56  Nebr.,  284;  APCrea  v,  Purmort,  16  Wend. 
[N.  Y.],  460;  Morse  v.  Shattnek,  4  N.  H.,  229;  Kendrick  v. 
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Mutual  Benefit  Life  Ins.  Co.,  124  N.  Oar.,  315;  Beach  v, 
Packard^  10  Vt.,  96;  Bever  v.  Norths  107  Ind.,  544;  JenMu  v. 
Crosby,  83  N.  W.  Rep.  [Minn.],  43;  Tiedeman,  Real  Prop- 
erty, 801);  and,  since  the  statute  of  uses  is  not  part  of  the 
law  of  this  state  {Farmers  rf  Merchants  Ins.  Co.  v.  Jensen, 
58  Nebr.,  522),  such  a  transfer  would  work  a  change  of 
title  within  the  meaning  of  the  clause  against  aliena- 
tion. Farmers  c€  Merchants  Ins.  Co.  v.  Jensen,  56  Nebr., 
284. 

The  next  proposition  contended  for  by  plaintiff  is  that 
the  deeds  were  not  delivered.  Delivery  is  a  question  of 
fact  to  be  determined  by  ascertaining  the  intention  of 
the  parties.  Whenever  it  is  intended  that  a  deed  shall, 
by  virtue  of  what  is  said  or  done,  operate  to  transfer  the 
title,  then  it  is  effective;  in  contemplation  of  law  it  has 
been  delivered.  The  testinionv  of  Collins  and  all  the 
circumstances  given  in  evidence  indicate  an  intention  to 
divest  Collins  of  the  legal  title  to  the  insured  property 
and  vest  it  in  his  wife.  In  our  opinion  there  was  nothing 
said  or  done  satisfactorily  evincing  a  contrai'y  purpose. 
The  deed  from  Powers  was  apparently  ex(»cuted  on  the 
theorj'  that  Collins  had  bc^en  divested  of  the  legal  title. 
The  recording  of  the  decnls  was  evidence  both  of  a  deliv- 
ery and  acceptance.  Bowman  v.  Oriffith,  35  Nebr.,  361 ; 
Issitt  V.  Deiirif,  47  Nebr.,  196.    Powers  testified: 

Q.  So  then  the  fact  is  simply  this,  and  nothing  more: 
That  you  were  called  into  Mr.  Hartigan's  private  office 
and  he  stated  to  von  that  Mr.  Collins  and  his  wife  had 
made  a  deed  to  you  and  asked  you  to  make  a  deed  from 
yourself  to  Mrs.  Collins?    A.  Yes,  sir. 

Q.  And  you  did  it? 

A.  I  did. 

Q.  Now  that  is  the  fact,  isn't  it? 

A.  Yes,  sir. 

Q.  Mrs.  Collins  was  there? 

A.  Yes,  sir. 

Q.  Mr.  Collins  was  there? 

A.  Yes. 
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M.  S.  Collins  testified  that  ho  made  the  deed  to  Pow- 
ers; that  Powers  transferred  the  title  to  Mrs.  Collins, 
and  that  she  had  ever  since  held  the  paper  title.  Opposed 
to  the  evidence  tending  to  show  delivery  are  four  cir- 
cumstances: (1)  That  Powers  paid  no  consideration;  (2) 
that  C^)llins  took  the  deeds  to  the  office  of  the  register  of 
(li^eds  and  paid  for  recording  them;  (3)  that  the  deeds 
were  returned  to  him  by  the  registrar  and  have  since 
remained  with  his  other  papers;  and  (4)  that  there  has 
been  no  change  in  the  possession  or  control  of  the  prop- 
erty. In  view  of  the  rehitionship  of  the  parties  and  the 
motive  for  making  the  dee<ls,  we  are  disposed  to  think 
that  these  circumstances  were  not  of  sufficient  probative 
force  to  justify  the  jury  in  finding  in  favor  of  the  plain- 
tiff. Had  it  appeared  directly  or  by  fair  inference  that 
the  parties  never  intended  that  the  deed  should  be  ef- 
fective,  their  intention  would  prevail,  and  in  that  case 
the  conclusion  of  the  jury  would  be  permitted  to  stand. 
Kopix'hminn  v.  Kopprhnaim,  57  S.  W.  JRep.  [Tex.],  570. 

\V(»  reverse  the  judgment,  not  be<*ause  the  ne(*essary 
effect  of  making  and  recording  the  deeds  was  to  change 
the  title  of  the  assured,  but  because  the  evidence  in  the 
record  is  insufficient  to  justify  a  finding  that  the  title 
did  not  pass  from  Collins  to  his  wife. 

Kevkuski)  and  remanded. 


Bankers  Life  Association  of  Des  Moines  v.  Board 
OF  Commissioners  of  Douglas  County. 

Filed  January  28,1901.    No.  9,360. 

1.  Taxes:    Recovery  from  Coixty:    Compliance  wrnr  Statute.    One 

wh<»  seeks  to  avail  himself  of  the  statutory  rijifht  to  recover 
from  a  county  taxes  not  i)aid  under  compulsion,  must  show  a 
substantial  compliance   with  the  statute. 

2.  Tax  Beceipt:    Specific  Or.ti:ction:    Claim  Filed  with  Board.     In 

such  case  the  party  must  state  specifically  to  the  tax  collector 
the  fT^'o^infl  of  ^^is  objection  and  have  it  noted  in  the  tax  re- 
ceipt which  is  to  be  attached  to  the  claim  filed  with  the  county 
board. 
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3.  Petition:    Proof:     Specific  Objection.     In  an   action   to  recover 

taxes  paid  under  protest,  the  claimant  must  allege  in  his  peti- 
tion and  prove  at  the  trial  that  hc^made  specific  objection  to 
the  tax  at  the  time  he  paid  it. 

4.  Bill  of  ExceptionB:    Evidence.    In  the  absence  of  a  bill  of  excep- 

tions, duly  allowed,  this  court  can  not  consider  the  evidence 
adduced  at   the  trial. 

EitROR  from  the  district  court  for  Donglafi  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

O.  B.  AyreSy  for  plaintiflf  in  error. 

H,  L.  Day,  contra. 

Sullivan,  J. 

This  action,  according  to  the  averments  of  the  peti- 
tion, was  brought  by  the  Bankers  Life  Association  of 
l)es  Moines,  Iowa,  to  recover  the  sum  of  $108.13,  which 
it  paid  to  the  treasurer  of  Douglas  county  to  prevent  the 
enforcement  of  what  is  claime<l  to  be  a  void  tax.  The 
cause  was  submitted  ui)on  an  agreed  statement  of  facts, 
from  which  the  court  found  that  the  plaintiff  had  paid 
the  money  as  alleged  and  was  entitled  to  reirover  back 
the  sum  of  Ijf42.38,  that  amount  having  been  "erroneously 
collected."  From  a  judgment  rendere<l  in  accordance 
with  the  findings  the  association  prosecutes  error. 

We  are  of  opinion  that  tlie  petition  is  defective  in  sub- 
stance; that  it  does  not  state  a  cause  of  action  for  any 
part  of  the  money  paid  to  the  county  treasurer,  and  that 
the  county  would  be  entitled  to  a  reversal  but  for  the 
fact  that  it  has  accpiiescecl  in  the  decision.  It  is  not 
alleged  in  the  petition  or  chiimed  by  counsel  for  the 
association  that  the  gi'ound  of  protest  was  stated  to  the 
treasurer  at  the  time  the  tax  was  i)aid.  Such  a  state- 
ment is  required  by  the  statute,  and  is  an  es^^ential  step 
in  the  jiroceeding  to  recover  money  paid  in  satisfaction 
of  a  void  tax.  (^ify  of  Omaha  v.  Kounize,  25  Nebr.,  60; 
Darin  r.  0/or  Counfy,  r>5  X(4)r.,  677.  Section  144  of  the 
revenue  law  (Coinpileil  Statutes,  1899,  ch.  77)  requires 
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as  a  condition  of  relief  that  the  claimant  '^shall  file  a 
statement  in  writing,  duly  verified,  with  the  county 
board,  setting  forth  the  amount  of  tax  paid  under  pro- 
test, the  grounds  of  such  protest,  and  shall  attach  thereto 
the  receipt  taken  for  said  taxes."  As  was  said  in  Davi^i 
V.  Otoe  County,  supra,  the  protest  to  the  tax-gatherer  is 
the  basis  of  the  claim  for  repayment;  and  in  the  state- 
ment filed  with  the  county  board,  as  well  as  in  the  peti- 
tion in  the  district  court,  if  the  case  is  appealed,  the 
claimant  can  assign  no  "other,  further,  or  different  rea- 
sons than  were  suflBciently  set  forth  in  the  document 
on  which  the  action  is  predicated,  the  notice  of  protest." 
One  who  seeks  to  ayail  himself  of  the  statutory  right  to 
recover  from  the  county  taxes  not  paid  under  compul- 
sion must  show  a  substantial  compliance  with  the  stat- 
ute. If  the  ground  of  the  objection  is  that  the  property 
upon  which  the  taxes  were  levied  was  not  liable  to  tax- 
ation, that  fact  must  be  stated  to  the  collector  and  noted 
in  the  tax  receipt  which  is  to  be  attached  to  the  claim 
filed  with  the  county  board.  There  being  in  the  present 
case  no  averment  in  the  petition,  or  proof  at  the  trial, 
that  the  plaintiflf  made  any  specific  objection  to  the  tax, 
it  was  not,  according  to  the  decisions  cited,  entitled  to 
any  relief  against  the  county. 

There  is  another  reason  why  the  judgment  must  be 
aflirmed.  The  agreed  statement  of  facts  is  not  in  the 
record,  the  judge  who  tried  the  cause  having  made  no 
order  allowing  a  bill  of  exceptions. 

Affibmhd. 


Vol.  61]  JANUAEY  TERM,  1901.  205 


Streeter  v.  Stalnaker. 

■    '  w 


William  H.  Streeter,  appellant,  v.  John  Stalnaker, 

appellee. 

Pitted  January  23, 1901.    No.  9,370. 

1.  Public  Boads:    United  States  Land:    Condemnation.    Under  the 

provisioDs  of  section  2477,  Revised  Statutes  of  the  United  States, 
lands  of  the  general  gfovernment  not  reserved  lor  public  pur- 
poses may  be  taken  and  used  for  public  roads. 

2.  :    Dedication:     Pkescription.     Evidence  of  long  continued 

use  by  the  public  tends  to  show  the  establishment  of  a  road  by 
dedication  over  the  public  domain.  So  also  does  the  surveying, 
marking  out,  platting  and  improvement  of  a  road  by  the  pub- 
lic authorities. 

3.  Evidence:  Judgment.     Evidence  examined,  and   found  to  support 

the  judgment. 

Appeal  from  the  district  court  for  Hamilton  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

Hainer  d  Smitlh  for  appellant. 

J.  M.  Day,  John  A .  Whitmore,  and  John  J.  Roach,  contra, 

Sullivan,  J. 

The  only  controverted  question  in  this  case  is  whether 
there  exists  a  highway  across  a  quarter  section  of  land 
occupied  and  claimed  by  the  plaintiff,  William  H. 
Streeter,  by  virtue  of  an  entry  made  by  him  in  1894, under 
the  timber  culture  act.  John  Stalnaker,  who  is  the  over- 
seer of  road  district  No.  51,  in  Hamilton  county,  asserts 
the  existence  of  a  public  way  over  the  land,  and  asks 
that  the  plaintiff  be  enjoined  from  obstructing  it.  The 
court  decided  in  favor  of  the  defendant,  and  from  a  care- 
ful examination  of  the  record  we  are  well  satisfied  that 
the  decision  is  warranted  by  the  proof. 

In  1877  the  county  board  of  Hamilton  county,  in  com- 
pliance with  a  petition  presented  to  it,  appointed  J.  R. 
Thomas  a  special  commissioner  to  inquire  into  the  ex- 
pediency of  establishing  a  road  leading  to  the  wagon 
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bridge  across  the  Platte  river  south  of  Central  City.  Mr. 
Thomas  emploj-ed  chainmen  and  an  axeman  and  pro- 
ceeded to  survey,  plat  and  mark  out  a  road  over  tlie  land 
now  in  controversy.  II is  report  was  filed  with  the  county 
clerk  and  was  accepted  by  the  county  board.  After- 
wards, in  the  same  year,  culverts  were  built  by  the  road 
overseer  to  make  the  road  passable;  and  it  has  been 
traveled  ever  since  to  some  extent  by  people  going  to 
Central  City  to  trade  or  to  Hoard's  ranch  with  grain. 
"The  road,"  in  the  langimge  of  one  witness  for  the  de- 
fendant, "has  been  traveled  constantly,  not  all  of  the 
time  by  all  of  the  people,  but  by  a  portion  of  the  people 
all  the  time."  It  is  doubtless  true  that  the  travel  has 
diverged  to  some  extent  from  the  line  of  the  road  as 
located  by  Thomas,  but  we  think  the  evidence  quite 
sufficient  to  justify  the  conclusion  that  the  deviation  w^as 
not  substantial.  In  order  to  show  that  the  road  w^as 
established  by  user  it  was  not  necessary  to  prove  an 
exact  adherence  to  the  line  of  the  surv^ey  at  all  points. 
It  was  enough  to  show  that  there  was  no  permanent  or 
material  deflection.  City  of  Beatrice  r.  Blacky  28  Nebr., 
263. 

It  is  said  that  the  public  could  not  acquire  an  easement 
by  user  in  the  land  in  question  because  it  belonged  to 
the  general  government,  w-hich  is  not  affected  by  the 
statute  of  limitations.  As  we  understand  counsel  for 
defendant,  they  do  not  claim  that  the  public  acquired 
any  rights  by  adver»«e  occupancy  of  the  disputed  strip. 
Their  contention  is  that  the  road  was  established  by 
dedication  and  acceptance;  and  tliis  view  of  the  matter 
we  think  is  correct.  In  186G  congress  passed  an  act  de- 
claring that  "the  right  of  way  for  the  construction  of 
highw'ays  over  public  lands  not  reserved  for  public  uses, 
is  herebv  s:rante<l."  V.  S.  Kevised  Statutes,  sec.  2477. 
By  this  act  the  government  consented  that  any  of  its 
lands  not  reserved  for  a  public  purpose  might  be  taken 
and  used  for  public  roads.  Tlie  statute  was  a  standing 
offer  of  a  free  right  of  way  over  the  public  domain,  and 
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as  soon  as  it  was  accepted  in  an  appropriate  manner  by 
the  agents  of  the  public,  or  the  public  itself,  a  highway 
was  established.  McRose  v.  Boityer,  81  Cal.,  122.  What 
the  Hamilton  county  authorities  did  was  perhaps  in- 
sufficient to  show  the  establishment  of  a  road  under  the 
general  road  law,  but  was  enough,  we  think,  to  indicate 
an  acceptance  of  the  government's  bounty,  and  that  is 
all  that  was  required  to  create  an  easement.  Vance  v. 
Burlington  &  J/.  It,  /?.  Co,,  12  Nebr.,  285;  St,  Joseph  &  D, 
<7.  B.  Co.  V.  Bahlirin,  103  U.  S.,  426;  United  States  v.  Brooks, 
10  How.  [U.  kS],  442. 

In  this  case  there  wa*s  not  only  evidence  of  user,  gen- 
eral and  long  continued,  but  also  proof  that  the  public 
authorities  has  assumed  control  over  the  road  and  had 
worked  and  improved  a  portion  of  it.  Both  facts  were 
competent  evidence  tending  to  show  an  acceptance  of  a 
dedication.  Adanfs  r.  Iron  Cliffs  Co,,  78  Midi.,  271;  Wit- 
ter  V.  Damitz,  81  Wis.,  385;  State  v.  Waterman,  79  la.,  360, 
Waf/ffeman  v.  Village  of  Xorth  Peoria,  160  111.,  277. 

The  judgment  of  the  district  court  being  supported  by 

sufficient  evidence  is 

Affirmed. 


John  M.  Carter  v.  Benjamin  A.  Gibson. 

Filed  January  23, 1901.    No.  11,390. 

1.  Cestui    Que   Trust:      Judgmext    Against    Trustee:     Waiver.     A 

cestui  qv€  tnti<t  by  taking  a  jiidprinent  apfainst  his  trustee  for 
the  price  of  trust  property  wrongfully  sold,  thereby  ratifies 
the  sale  and  waives  his  right  to  pursue  the  purchaser. 

2.  Judgment:    Pleadings:     Proof:     Presumption.     Nothing  appear- 

ing to  the  contrary  it  will  be  presumed  that  the  judgment  ap- 
pealed fr"om  was  within  the  pleadings  and  justified  by  proof. 

Error  from  the  district  court  for  Cass  county/    Tried 
below  before  Ramsev,  J.    Affirmed, 

A.  M,  Rvssell,  for  plaintiff  in  error. 

E,  H,  Wooleg  and  J,  C,  MeXerney,  contra,    . 
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Sullivan,  J. 

This  action,  as  appears  from  the  opinions  in  29  Nebr., 
324,  and  47  Nebr.,  655,  was  brought  by  John  M.  Carter 
against  Benjamin  A.  Gibson  to  establish  a  trust  in  real 
estate  and  for  an  accounting.  The  case  was  referred  to 
Mr.  D.  O.  Dwyer  to  make  findings  of  fact,  and  upon  his 
report  a  decree  was  rendered  establishing  plaintiff's  title 
to  a  portion  of  the  property  described  in  the  petition. 
The  second  paragraph  of  the  decree  is  as  follows:  "The 
court  finds  upon  the  issues  joined  and  the  report  of  the 
referee  that  the  defendant  is  indebted  to  plaintiff  in  the 
sum  of  14,151.09,  over  and  above  every  and  all  claims, 
demands,  counter  claims  and  set-off  of  the  defendant 
Gibson  due  from  the  plaintiff  to  defendant  Gibson.  It 
is  further  considered  by  the  court  that  the  plaintiff  re- 
cover from  the  defendant  the  sura  of  $4,151.09  and  the 

further  sum  of  f ,  costs,  being  the  costs  accruing  in 

said  case  in  favor  of  the  plaintiff  from  the  commence- 
ment of  this  suit,  and  all  judgments  heretofore  rendered 
in  this  cause  against  the  plaintiff  and  in  favor  of  the 
defendant,  trustee,  are  hereby  set  aside  and  held  for 
naught."  Later  in  the  term  the  court,  by  consent  of 
counsel  for  both  parties,  but  without  the  knowledge  or 
consent  of  the  plaintiff,  adde<l  to  tlie  decree  the  following 
provision:  "The  court  further  finds,  adjudges  and  decrees 
that  all  of  the  persons  who  purchased  property  described 
in  the  referee's  report  as  his  exhibit  *A'  are  botia  fide 
purchasers  and  obtained  full  and  complete  title  to  the 
premises  purchased  by  them  as  against  any  and  all 
claims  of  both  the  trustee,  Benjamin  A.  Gibson,  and  the 
cestui  que  tiust,  John  M.  Carter,  and  have  full  and  com- 
plete title  to  the  premises  so  purchased  by  any  of  such 
purchasers  who  made  their  purchase  prior  to  the  com- 
mencement of  this  action  and  that  neither  the  said  trus- 
tee nor  the  ccfitui  que  trust  have  any  claim  or  demand 
against  said  purchasers,  but  their  title  to  said  premises 
is  full  and  complete  as  against   the  said  trustee  and 
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cestui  que  trust,  free  and  clear  of  any  claim  or  demands  of 
either  of  them."  The  plaintiff  afterwards  moved  to 
eliminate  this  provision,  but  the  court  denied  the  motion, 
and  its  ruling  is  assigned  for  error. 

The  record  contains  neither  the  pleadings,  the  evidence 
given  at  the  trial  nor  the  findings  of  the  referee.  The 
decree,  standing  alone,  is  not  very  intelligible,  but  we  are 
inclined  to  think  that  it  transfers  from  Gibson  to  Carter 
the  legal  title  to  the  trust  property  remaining  unsold, 
and  requires  the  former  to  pay  the  latter  all  moneys 
which  he  received  for  lands  sold  in  violation  of  the  trust. 
If  this  construction  is  correct,  the  plaintiff  has  no  just 
ground  for  complaint.  By  taking  a  judgment  against 
the  defendant  for  the  price  of  the  property  wrongfully 
sold,  he  ratified  the  sales  and  thereby  waived  his  right 
to  pursue  the  purchaser.  State  v.  Bank  of  Commerce,  61 
5febr.,  22.  Having  lost  his  remedy  against  the  defend- 
ant's grantees,  the  plaintiff  is  not  prejudic(Hi  by  a  jud;^- 
ment  quieting  their  titles.  In  an  action  to  recover  from 
a  tinistee  the  proceeds  of  a  sale  of  real  property  there 
would  seem  to  be  no  impropriety  in  quieting  the  vendee's 
title  as  against  any  adverse  claim  of  the  cestui  que  trust. 
Such  a  judgment  is  really  for  the  benefit  of  the  vendor, 
who  may  be  required  by  the  covenants  of  his  deed  to 
defend  the  title  which  he  assumed  to  conv(^y.  Notliing 
appearing  to  the  contrary,  it  will  be  presumed  that  the 
decree  rendered  in  this  case  was  within  the  pleadings  and 
justified  by  the  proof. 

The  order  overruling  the  motion  to  strike  out  the  third 

paragraph  of  the  decree  is 

Affirmed. 
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OicKuo  H.  Thompson  v.  Statr  of  Nebraska. 

Filed  Jantaky  2:j,  luoj.    No.  11,493. 

1.  Instruction:   Dp:fense  of  Domicile.    An  instruction  chargini^  that: 

"An  assault  on  the  house  can  be  lawfully  resisted  to  the  extent 
of  killing  the  assailant  or  assailants  only  in  case  the  assault 
is  made  with  the  intent  either  of  takings  the  life  of  the  inmate 
or  of  doing  him  grreat  bodily  harm,  and  that  such  resistance 
was  necessary  to  prevent  such  crime  or  in  case  the  inmate 
acting  honestly  had  reason  to  believe  from  the  acts,  facts 
and  circumstances  and  in  fact  did  believe  that  it  was  n;H»essary 
to  prevent  the  commission  of  such  crime,"  is  erroneous. 

2.  Defense  of  Domicile.    A  man  may  defend  his  domicile,  even  to  the 

extent  of  taking  life,  if  it  be  actually  or  apparently  necessary 
to  do  so  in  order  to  prevent  the  commission  of  a  felony  therein. 
Whether  this  is  the  precise  limit  of  the  domiciliary  right  is  not 
determined. 

3.  Theory:    Evidence.    The  submission  to  the  jury  of  a  theory  which 

has  no   basis  in   the  evidence,  is  error. 

4.  Extortion:     Unnatural    Sin:     Thiieat    of    Exposi're:     Robbery. 

Evidence  that  money  or  goods  were  obtained  from  a  man  by 
taxing  him  with  the  practice  of  an  abominable  wickedness 
and  threatening  to  expose  him,  may  be  sufficient  to  establish 
the  crime  of  robbery. 

5.  Self-Defense :    Ureakino  and  Entry:    FELONiora  Intent.     The  oc- 

cupant of  a  dwelling  may  lawfully  kill,  as  a  necessary  measure 
of  defense,  a  person  who  attempts  to  break  and  enter  with 
the  intention  of  extorting  money  by  charging  him  with  the 
commission  of  an  infamous  offense  against  nature  and  threat- 
ening to  expose  hira  to  public  reprobation  and  ccmtempt. 

■ 

6.  Instruction:    Error   Not  Cured  by  Another   Stating   Law  Cor- 

rectly. An  instruction  which  misstates  the  law  is  not  cured 
by  giving  another  which  states  it  correctly.  The  jury  should 
not  be  required  to  choose  between  conflicting  instructions. 

7.  Plea  in  Abatement:    Preliminary  Examination.     A  plea  in  abate- 

ment, grounded  on  the  facts  that  defendant  had  two  pre- 
liminary examinations  and  that  on  the  first  he  was  held  for  a 
lower  grade  of  crime  than  upon  the  one  which  is*  the  basis  of 
the  information  filed  against  him,  is  demurrable. 

Error  from  the  district  court  for  Cherry  county.  Tried 
below  before  Harrinotox,  J.    Rcrcrscd. 

Frank  M,  Wolcott  and  Moses  P.  Kinkaid,  for  plaintiff  in 
error: 

The  witness  Millinian  swore  that  the  witness  and  the 
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deceased  were  entering  the  defendant's  domicile  with 
intent  to  extort  money  from  the  dc^fendant  by  putting 
him  in  fear  of  the  loss  of  his  reputation. 

*'If  any  person  shall  forcibly,  and  by  violence,  or  by 
l>utting  in  fear,  take  from  the  person  of  another  any 
money  or  personal  proiK^rty,  of  any  value  whatever,  with 
the  intent  to  rob  or  steal,  every  person  so  offending  shall 
be  deemed  guilty  of  robbery."    Criminal  Code,  sec.  13. 

The  foregoing  statute  is  declaratory  of  the  common 
law.  Cok(N  2  Institutes,  308;  Bishop,  Statutory  Crimes, 
pp.  5-8,  82,  8G,  88,  131-144. 

Robbery,  by  common  law,  is  larceny  from  the  pei'son 
accompani(^d  by  violen<*e  or  putting  in  fear.  Anderson, 
Black,  Bouvier,  Dictionaries;  Wharton,  Lexicon;  Russell, 
Crimes.  But  both  these  circumstances  need  not  occur. 
Ivawle,  Bouvier's  Law  Dictionary,  p.  935,  art.  Robbery; 
Willianis  i:.  Statr,  51  Nebr.,  711. 

Blackmail  is  robbery  under  the  statute.  It  is  defined: 
"A  certain  rate  of  money,  corn,  cattle,  or  other  thing, 
anciently  i)aid,  in  the  north  of  England  and  south  of 
Scotland,  to  certain  men,  who  were  allied  to  robbers,  to 
be  by  them  protected  from  pillage."  Webster,  Diction- 
ary. In  the  United  States:  ^'Extortion  of  monev  from  a 
p(*rson  by  threats  of  ac(  usation  or  exposure."  Bartlett, 
Sjnonyms. 

The  deceased,  Arthur  London,  was  breaking  a  mansion 
house  in  the  night  season  to  extort  money  by  threat  of 
accusation  and  exposure.  The  defendant  slew  him  to 
defend  himself  from  a  felony.  The  act  wa«  justifiable 
homicide. 

CotistantiHc  J.  Smjfthy  Attorney  Gene^^al,  and  Willis  D. 
Oldham,  Deputy,  contra. 

Sullivan,  J. 

In  the  district  court  for  Cherry  county  Cicero  H.  Thomp- 
son was  found  guilty  of  murder  in  the  second  degree  and 
sentenced  to  imi)risonment  in  the  penitentiai'y  for  fifteen 
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yeai'S.  The  eoDviction  apparently  was  the  result  of  erro- 
neous rulings,  and  must,  therefore,  be  set  aside.  We  can 
not  consider  in  detail  all  the  specifications  of  error  dis- 
cussed by  counsel.  They  are  altogether  too  numei*ous 
to  be  given  separate  treatment.  For  the  most  part  they 
depend  upon  a  few  principles  which,  if  recognized  and 
properly  applied,  will  prevent  on  another  trial  a  repeti- 
tion of  the  errors  of  which  the  defendant  complains. 

On  the  night  of  the  tragedy  Thompson  was  alone  in 
his  cottage  in  the  city  of  Valentine.     About  2  o'clock 
A.  il.,  Arthur  London,  the  decease<l,  with  a  companion 
named  Milliman,  rapped  for  admittance.     Receiving  no 
response  from  within  they  broke  open  the  door  and  were 
about  to  enter,  when  they  encountered  the  defendant, 
who    commenced    shooting  at  them.     Five  shots  were 
fired.     Milliman  fell  in  the  storm-shed  and  London  lay 
mortally  wounded    just    outside    the    threshold.     Two 
theories  of  the  case  were  submitted  to  the  jury.     The 
theoi-y  of  the  defense  was  that  all  the  sliots  were  fired 
by    Thompson  in  the  belief  that  his  home    was    being 
broken  and  entered  by  robbers.     The  state's  hypothesis 
was  that  the  defendant  recognized  London  when  he  first 
sought  to  gain  admittance  and  knew  that  his  purpose 
was  to  obtain  money  by  threatening  to  publish  a  report 
to  the  effect  tliat  defendant  was  addicted  to  th^  practice 
of  an  abominable  vice.     It  was  also  contended  bv  the 
county  attorney  that  the  fatal  shot  was  fired  after  Ix>n- 
don  had  retreated    and    while   he    lay    helpless  on  the 
ground.    There  is  no  sufficient  ba^is  in  the  evidence  for 
the  th(»oi*y  that  Thompson  did  the  killing  to  protect  him- 
self from  blackmail.    There  is  nothing  in  the  record  from 
which  it  may  be  inferred  that  he  knew,  or  had  reason  to 
believe,  that  the  deceased  intended  on  the  night  in  ques- 
tion, or  at  any  other  time,  to  extort  money  from  him  by 
any  species  of  intimidation.     If  it  be  true  that  Loudon 
and  Thompson  had  been  accustomed  to  wallow  together 
in  the  ooze  and  slime  of  a  detestable  sensualism,  it  does 
not  by  any  means  follow,  as  a  natural  or  probable  con- 
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elusion,  that  either  would  use  his  knowledge  of  the 
other's  baseness  as  a  means  of  obtaining  money.  The 
jury  might,  perhaps,  have  been  justified  in  finding  that 
the  defendant  recognized  London  before  he  shot  him,  but 
there  was  no  suflBcient  evidence  from  which  to  conclude 
that  the  motive  for  the  shooting  was  to  prevent  black- 
mail. 

Some  of  the  instructions  touching  the  right  of  the  ac- 
cused to  defend  his  habitation  are  erroneous.  In  the 
seventeenth  paragraph  of  the  charge  it  is  said :  "An  as- 
sault on  the  house  can  be  lawfully  resisted  to  the  extent 
of  killing  the  assailant  or  assailants  only  in  case  the 
assault  is  made  with  the  intent  either  of  taking  the 
life  of  the  inmate  or  of  doing  him  great  bodily  harm,  and 
that  such  resistance  was  nei^cKsary  to  prevent  such  crime 
or  in  case  the  inmate  acting  honestly  had  reason  to  be- 
lieve from  the  acts,  facts  and  circumstances  and  in  fact 
did  believe  that  it  was  necessary  to  prevent  the  commis- 
sion of  such  crime."  The  same  thought  is  exi)ressed  in 
the  eighteenth  paragraph.  The  doctrine  of  these  instruc- 
tions is  not,  we  believe,  sustained  by  any  adjudged  case, 
although  there  are  dicta  in  the  opinions  of  courts  and  ex- 
pressions in  the  text-books  on  criminal  law  that  Beem  to 
give  countenance  to  it.  The  true  rule  undoubtedly  is  that 
a  man  may  defend  his  domicile,  even  to  the  extent  of 
taking  life,  if  it  be  actually  or  apparently  necessary  to 
do  so  in  order  to  prevent  the  commission  of  any  felony 
therein.  Seinaync^s  Case,  3  Coke,  91;  F(jstcr\s  Crown  Cases, 
273;  State  r.  Patterson,  45  Vt.,  308,  12  Am.  Kep.,  200; 
Wriffht  V,  Conimomcealth,  85  Ky.,  123;  State  v.  Taylor,  143 
Mo.,  150.  Whether  this  is  the  precise  limit  of  the  domi- 
ciliary right  it  is  not  here  necessary  to  determine;  but 
if  it  is  the  limit,  then  popular  sentiment  is  not  in  accord 
with  the  law. 

Another  phase  of  the  case  seems  to  have  Inn^n  entirely 
overlooked  at  the  trial.  The  right  of  the  accused  to  re- 
sist an  aggression  having  for  its  object  the  obtaining  of 
money  by  threats  of  injury  to  his  reputation  was  ignored. 
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There  is  no  good  re.ason  why  the  law  should  differentiate 
between  a  threat  to  inflict  physical  injury  and  a  threat 
to  cause  mental  suffering.  One  nia^^  diminish  the  value 
of  existence  quite  as  much  as  the  other.  Of  this  fact  the 
criminal  law  has  but  a  dim  perception;  it  is  seen,  but  not 
seen  clearly.  If  the  mental  anguish  is  acute  and  in  its 
very  nature  calculated  to  lower  the  tide  of  life,  the  law 
takes  cognizance  of  it.  It  appears  from  the  authorities, 
ancient  and  modem,  that  the  extortion  of  money  by 
threatening  to  smirch  a  fair  reputation  is  so  atrocious 
a  wrong  that  it  is  generally  regarded  as  robbery,  espe- 
cially if  the  vice  or  crime  imi)uted  is  an  unnatural  one. 
This  being  so  it  w^ould  seem  that  if  London  and  Milliman 
came  to  the  defendant's  house  with  the  intention,  as 
claimed  by  the  state,  of  obtaining  money  by  taxing  him 
with  the  commission  of  an  infamous  offense  against 
nature  and  threatening  to  expose  liim  to  public  reproba- 
tion and  contempt,  he  might  lawfully  kill  them  as  a 
necessary  measure  of  defence,  even  though  divining  their 
purpose,  or  having  actual  notice  of  it.  Under  these  cir- 
cumstances the  breaking  and  entry  would  be  felonious 
because  done  with  intent  to  rob.  Evidence  that  monev 
or  goods  were  obtained  from  a  man  by  putting  him  in 
fear  of  an  injury  to  his  propei'ty  or  reputation  may,  it  is 
said,  be  sufficient  to  establish  the  crime  of  robbery.  1 
Wharton,  Criminal  Law,  sec.  852;  Destv,  American  Crim- 
inal  Law,  sec.  l42f/;  3  (ireenU^af,  Evidence,  sees.  23.*i, 
234;  Long  t\  State,  12  Oa.,  293;  Britt  t\  State,  7  Humph. 
[Tenn.],  45.  "As  to  the  fear  of  injury  to  the  reputation," 
says  Greenleaf  (sec.  234),  "it  has  been  repeatedly  held 
that  to  obtain  money  by  threatening  to  accuse  the  party 
of  an  unnatural  crime,  whether  the  consequences  appre- 
hended by  the  victim  were  a  criminal  prosecution,  the 
loss  of  his  place,  or  the  loss  of  his  character  and  position 
in  society,  is  robbery."  The  instructions  precluded  the 
jury  from  considering  this  aspect  of  the  case,  and  thereby 
deprived  the  defendant  of  a  valuable  right. 

The  seventh  paragraph  of  the  court's  charge  is  a  de- 
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fectiye  definition  of  murder  in  the  second  degree.  The 
attorney  general  does  not  defend  the  instruction,  but 
contends  tliat  it  furnishes  no  ground  for  reversal,  because 
the  elements  of  the  crime  were  correctly  stated  in  anotlier 
instruction.  This  question  is  not  a  new  one.  It  has  been 
frequently  decided  by  this  court,  and  the  rule  is  a  just 
one  and  founded  in  good  sense,  that  the  jury  should  not 
be  recjuireil  to  choose  between  conflicting  instruct  u)ns. 
First  Nat.  Bank  v.  Lotcret/,  36  Nebr.,  290;  Carson  v.  Sterens, 
40  Nebr.,  112;  RichanUon  v,  Hahtvad,  44  Nebr.,  606;  Barr 
V.  State,  45  Nebr.,  458;  Metz  v,  Htate,  46  Nebr.,  547. 

The  demurrer  to  the  plea  in  abatement  was  properly 
sustained.  The  fact  that  the  defendant  had  two  pre- 
liminaiy  examinations,  and  that  he  was  held  only  for 
manslaughter  on  the  first,  did  not  entitle  him  to  im- 
munity from  prosecution  for  murder.  The  decision  of  the 
county  judge  furnished  the  basis  for  prosecuting  the 
prisoner  for  one  (*rime;  the  decision  of  the  justice  of  the 
peace  gave  the  right  to  put  him  on  trial  for  another  crime. 
There  has  never  been  any  doubt  about  the  power  of  the 
grand  jury  to  return  two  indictments  against  a  party 
grounded  on  the  same  criminal  act;  and  no  reason  is 
suggested  why  an  examining  magistrate  may  not  exer- 
cise, under  tlu*  new  procedure,  the  jurisdiction  which  the 
grand  jury  exercised  under  the  old.  Bartlcy  t;.  HtaiCy  53 
Nebr.,  310;  Kohy  t\  h^tatc,  61  Nebr.,  218. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Claude  Watson,  appellant,  v.  Edward  B.  Cowles, 

appellee. 

Filed  January  23, 1901.    No.  11,551. 

1.  Taxation:    Exemption:    Educational  Use.     Property  used  exclu- 

sively for  school  purposes  is  exempt  from  taxation  for  general 
revt^nue. 

2.  :     :     Onus  Probandi.  A  person  who  claims  that   his 

property  is  not  subject  to  taxation  must  show  aflirmativelj'^  the 
facts  rendering  ft  exempt. 

3. :  :   Residence:   Incidental.     If  a  building  is  used  at 

the  same  time  for  school  purposes  and  as  a  family  residence 
by  the  person  having  charge  of  the  school,  it  is  not  exempt 
from  taxation  for  general  revenue,  unless  the  residential  use 
is  incidental  to  the  other  and  associated  therewith  in  such  wise 
as  to  be  regarded  as  part  of  it. 

4.  Finding:  CoxFurrrNO  Evidence.  A  finding  which  has  substantial 
support,  although  based  upon  conflicting  evidence,  will  not  be 
disturbed. 

Appeal  from  the  district  court  for  Otoe  county. 
Heard  below  before  Jessbn,  J.    Jicversed, 

John  G.  Watson  and  J.  V.  Morgan,  for  appellant 

C,  H.  'Denney  and  W.  W.  Wilson,  contra. 

Sullivan,  J. 

The  plaintiff,  Claude  Watson,  is  the  owner  of  several 
lots  in  Nebraska  City  upon  which  is  situate  a  two-story 
brick  building.  The  property  was  assessed  for  taxation 
and  taxed  under  the  general  revenue  law  for  the  years 
1896,  1897  and  1898.  The  building,  during  those  years, 
was  leased  and  used  for  school  purposes,  the  lessor  re- 
ceiving an  adequate  rent  therefor.  The  tax  charged 
against  the  property  became  delinquent,  and  the  defend- 
ant, Edward  B.  Cowles,  acquired,  by  purchase  at  private 
tax  sale,  the  interest  of  the  public  therein. 

The  plaintiff  contends  that  the  lots  were  exempt  from 
taxation  during  the  years  in  question  and  asks  for  a  de- 
cree dissipating  the  cloud  created  by  the  proceedings  of 
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the  taxing  authorities.  The  trial  court  made  a  general 
finding  in  favor  of  the  defendant  and  dismissed  the  peti- 
.  tion.  The  judgment  can  not  be  entirely  sustained.  The 
property  was  used  exclusively  for  school  purposes  during 
the  year  1898,  and  was,  therefore,  not  subject  to  taxa- 
tion for  that  year.  Upon  this  point  the  case  of  Scott  v. 
Society  of  Russian  Israelites,  59  Nebr.,  571,  is  decisive. 
Whether  the  building  was  used  exclusively  for  educa- 
tional purposes  during  1896  and  1897  is  not  clear  from 
the  evidence.  The  decision  of  the  district  court  resolving 
the  issues  in  favor  of  the  defendant  is  to  be  constioied 
as  a  finding  that  it  was  not  so  used.  It  is  conceded  that 
Prof.  W.  H.  Barrett,  the  lessee  of  the  building,  was  con- 
ducting therein,  in  1896  and  1897,  a  commercial  and  pre- 
paratory school;  but  it  is  claimed  that  he  occupied  some 
of  the  rooms  as  a  habitation  for  himself  and  familv.  The 
testimony  tends  to  support  this  claim,  and  we  are  dis- 
posed to  think  that  the  trial  court  was  justified  in  con- 
cluding that  it  was  established.  The  burden  of  proof 
was  on  the  plaintiflf;  he  was  required  to  show  affirma- 
tively the  facts  that  render  his  property  exempt  from 
taxation.  The  evidence  warranted  the  court  in  finding 
that  Professor  Barrett  occupied  the  building  with  his 
family,  but  it  did  not  furnish  any  basis  for  an  inference 
that  such  occupancy  had  any  proper  relation  to  the  con- 
duct of  the  school.  If  he  lived  in  the  building  as  a  matter 
of  mere  personal  convenience  or  advantage,  and  not  be- 
cause it  was  necessary  in  the  discharge  of  his  duties  as 
an  educator,  or  to  promote  the  success  of  his  school,  then 
it  is  evident  the  property  was  not  used  exclusively  for 
school  purposes,  and  consequently  was  not  exempt  from 
tajcation.  Red  v.  Johnson,  53  Tex.,  284;  Williams  College 
V.  Williamstown,  167  ]\Ias8.  505.  The  taxes  for  1896  and 
1897  are  valid,  but  those  for  1898  are  void. 

The  judgment  is  reversed  and  the  cause  remanded 
with  direction  to  the  district  court  to  render  a  decree  in 
conformity  with  the  views  .herein  expressed. 
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fcjAMUEL   D.    KOBY   V.    STATE   OF    Ni:HIIASIvA. 

FiLKD  Januatiy  23,1901.     No.  11,712. 

1.  Former  Information:   Pendency:    Plea  in  Ahaikmknt.    The  pend- 

ency of  a  former  information  for  the  same  offense  in  the  same 
court,  furnishes  no  suiJicient  ground  for  plea  in  abatement. 

2.  Evidence:     Vkrdict.     Evidence    examined,   and    found    insufficient 

to  justify  the  verdict  of  the  jury. 

Eriior  from  the  district  court  for  York  county.  Tried 
below  before  Good,  J.    Kcvcrsid. 

Oem'ge  B.  France,  for  plaintiff  in  eiror. 

Consiantine  J.  SmiffH,  Aitorneti  General^  and  Willis  D. 
Oldham,  Deimty,  contra. 

Sullivan,  J. 

Samuel  I).  l^)by  was  tried  ai^d  convicted  in  the  dis- 
trict court  for  York  county  on  an  infonnation  char^jing 
him  with  havinjij  fraudulently  and  by  niisiN  ])resentation 
obtained  the  signature  of  Peter  Irrtlium  to  a  promissory 
note  for  |250. 

The  first  point  to  which  attention  is  directed  by  the 
petiticm  in  eiTor  and  brief  of  couns(  1  is  the  decision  of 
the  trial  court  sustaining  a  demurn  r  to  a  plea  \ji  abate- 
ment in  which  it  is  alh^ged  that  there  was  another 
information  for  the  same  offense  ])(Miding  against  the  de- 
fendant at  the  time  the  presc^nt  jirosecution  was  initi- 
ated. The  ruling  Avas  coirect.  In  Vommonwcalth  v.  Drru\ 
57  Mass.,  279,  it  is  said,  in  an  opinion  by  Chief  Justice 
Shaw,  that  where  it  is  discovered  that  an  indictment  is 
defective,  "the  jiroper  course  is  for  the  grand  jury  to 
return  a  new  indictment,  avoiding  the  defeats  in  the 
first.  And,"  he  continues,  "it  is  no  good  ground  of  abate- 
ment that  the  foraier  has  not  In^on  -actuallv  discontinued, 
when  the  latter  is  returned.''  This  decii^ion  is  cited  with 
approval  in  I^arfln/  v,  Sfafr.  53  Nebr.,  31^,  322,  in  which 
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the  conclusion  of  tlie  court  from  a  thoroucrli  examination 
of  the  adjudged  ca^es  is  thus  stated  by  Norval,  J.:  "The 
authorities  are  quite  unifoim  in  holding  that  the  pend- 
ency of  a  former  indictment  for  the  same  offense  in  the 
same  court  is  no  ground  for  abatement." 

The  next  contention  to  be  noticed  is  that  the  evidence 
did  not  justify  the  jur^^  in  finding  the  defendant  guilty. 
The  testimony  for  the  state  is  exceeilingly  weak  and  in- 
conclusive with  respect  to  three  elements  of  the  offense;, 
and  upon  one  essential  point  it  is  so  very  unsatisfactory 
and  improbable  that  we  feel  constrained  to  revei*se  the 
sentence  and  award  a  new  trial.  After  a  careful  read- 
ing of  the  bill  of  exceptions  we  are  thoroughly  persuaded 
that  th(^  defendant  was  not  convicted  because  he  had 
committed  the  crime  charged  in  the  information,  but  be- 
cause he  was  guilty  of  a  moral  dereliction  which  resulted 
in  a  seri(ms  financial  loss  to  the  prosecuting  witness,  an 
old  and  ignorant  man.  The  note  in  question  was  signed 
at  the  law  office  of  Geo.  B.  France,  Esq.,  in  the  city  of 
York.  About  that  there  is  no  dispute.  Irrthum  testified 
that  it  was  signed  on  December  16,  1899,  wliile  the  de- 
fendant and  four  other  witnesses  testified  that  it  was 
signed  on  November  20,  1899.  These  dates  are  impor- 
tant, for  the  reason  that  the  representation  which  Irrthum 
says  induce<l  him  to  sign  the  note  was  made,  if  at  all, 
on  the  road  between  York  and  Benedict  not  earlier  than 
November  25,  1899.  The  all(^ge<l  misrepresentation  was 
a  stat(»ment  by  Koby  that  he  owned  160  acres  of  good 
land  on  Lincoln  creek,  in  Y'ork  county.  It  is  not  con- 
tended that  this  statement  had  any  immediate  relation 
to  the  signing  of  the  note,  but  IiTthum  claims  that  it 
made  an  impr(  ssion  on  him;  that  he  remembered  it  and 
was  influenced  by  it  when,  some  two  or  three  weeks  later, 
he  was  asked  to  become  surety  for  the  defendant.  If 
the  note  was  really  signed  on  November  20,  it  is  obvious 
of  course  that  the  allege<l  statement  aftenvards  made  by 
Roby  on  the  road  to  Benedict  did  not  produce  the  mis- 
chief attributed  to  it.     All  the  witnesses  agree  that  de- 
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fendaiit  was  the  owner  of  some  land  in  Colorado.  It  was 
conveyed  to  him  by  Mre.  Bessie  Cole  on  November  20, 
1899.  The  deed  was  executed  at  the  residence  of  Col. 
J.  W.  Roby,  in  York;  it  was  witnessed  by  Peter  Irrthum 
and  acknowledged  before  Geo.  B.  France  as  a  notary 
public.  This  deed  was  delivered  to  Irrthum  and  was  in 
his  i^osseh'sion  at  the  time  of  the  trial.  He  says  it  waa 
turned  over  to  him  for  safe-keeping,  while  the  defendant 
insists  that  it  was  given  and  received  as  an  indemnity 
against  possible  loss  i'(^ulting  from  his  suretyship. 
France  testified  that  he  heard  IiTthum  ask  for  the  deed 
just  after  the  note  had  been  signed.  lie  also  testified 
that  he  took  the  note  to  the  Citv  National  Bank  in  York 
on  November  20  and  there  sold  it  to  the  president  of  the 
bank,  Mr.  H.  M.  Childs.  This  gentleman  was  called  as 
a  witness  for  the  state  and  testifie<l  that  he  bought  the 
note  of  Mr.  France  on  November  20.  Arthur  G.  Witiy, 
who  was  the  stenographer  in  Mr.  France's  office,  stated 
that  the  note  was  signtnl  on  November  20;  and  he  forti- 
fied his  stateinent  with  an  entry  made  by  him  at  the  time 
in  the  office  day  book.  The  transaction  evidenced  by 
this  entry  grew  out  of  the  sale  of  the  note  and  could  not 
have  preceded  that  event.  Colonel  Koby  testified  that  on 
the  day  the  deed  was  exec;uted  by  Mrs.  Cole  to  the  de- 
fendant, and  very  shortly  after  its  execution,  Irrthum 
returned  to  his  house  and  told  him  that  he  had  signed 
the  note  at  France's  office.  Against  these  five  witnesses, 
three  of  whom  were  wholly  disinterested,  the  state  pro- 
duced no  evidence  worthy  of  any  consideration,  except 
that  of  the  prosecuting  witness.  He  was  seventy-eight 
years  old  and  had  no  memorandum  with  which  to  re- 
fresh his  recollection.  He  may  have  intended  to  tell  the 
truth,  but  to  us  his  testimony  is,  under  all  the  circum- 
stances, utterly  incredible.  Mrs.  Irrthum  was  a  witness 
for  the  state,  but  her  testimony  on  direct  examination, 
which  was  not  of  much  importance,  was  squarely  con- 
tradicted bv  what  she  said  on  the  cross-examination.  In 
our  opinion,  the  evidence  did  not  warrant  the  jury  in 
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reaching  the  conclusion  that  the  defendant  committed 
the  crime  charged  against  him,  and  the  judgment  is, 
therefore,  reversed. 

Reversed  and  remanded. 


Bright  B.  Ogg  et  al.  v.  ITartwig  0.  Schultz. 

Filed  Jaxtary  23,1901.    Xo.  9,298. 

1.  Fraudulent  Transfer:    Evidence.    Evidence  examined,  and  held  to 

establish  vendor's  disposition  of  his  stock  of  merchandise  to 
be  with  intent  to  hinder,  delay  and  defraud  his  creditors,  and 
that  knowledge  of  such  fraudulent  intent  was  imputed  to  the 
vendee. 

2,  :  Void  Sale.  The  conveyance  by  a  failing  debtor  of  prac- 
tically aU  his  property,  not  exempt,  to  one  of  his  creditors  in 
satisfaction  of  his  debt,  the  difference  between  the  amount  of 
the  debt  and  the  agreed  value  of  the  property  being  evidenced 
by  the  note  of  the  vendee  in  favor  of  the  vendor,  with  knowl- 
edge on  the  part  of  the  vendee  that  the  sale  will  result  in 
hindering,  delaying  and  defrauding  the  other  creditors  of  the 
vendor  in  the  collection  of  their  debts,  is  void  as  to  such  other 
creditors.  Hicitz  r.  Bruce,  16  Xebr.,  463,  and  Henney  Buggy  Oo.  v. 
AsheiifelteTy  60  Xebr.,  1,  followed. 

Error  from  the  district  court  for  Fillmore  county. 
Tried  below  before  Hastix(5S,  J.    Reversed, 

John  Barshy  and  Lodoirick  F,  Crofoot,  for  plaintiffs  in 
error. 

Charles  H,  Sloan  and  James  W,  Christie,  contra. 

HOLCOMB,  J. 

One  Henry  Mohr  conducte<l  a  small  jewelry  store  in 
Exeter,  Nebraska,  his  stock  of  goods  aggregating  in  value 
|800  or  f900.  At  about  the  time  of  the  transaction  out 
of  which  the  suit  grew  he  was  owing  on  his  stock  of 
goods  for  merchandise  some  $600  or  $700.  Mohr  was 
possessed  of  no  other  property  save  his  exempt  home- 
stead.    From  the  evidence  it  is  made  to  appear  that 
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Molir  is  a  iK^jihew  of  the  defendant  in  error,  TIarlwig  C. 
Sehultz,  will)  leared  liiin  from  childhood  almost  as  a 
member  of  his  family.  The  uncle  had  advanced  to  his 
nephew  various  sums  of  moui^y,  a<4:«»re<«:atin,c:  $100;  these 
advances  covering;  a  jXTiod  from  18S4,  when  he  let  him 
have  $50  to  conu^  from  his  home  in  (i(*nnany  to  this 
ccmntry,  to  18f)l,  when  |100  was  advanced  to  him  to  take 
up  a  note  on  which  the  uncle  was  liable  as  surety.  In 
1884  |150  was  j;iven  or  loaned  to  buy  jewelers  tools, 
and  in  1888  $l(;i)  was  advanccMl,  which  was  invested  in 
a  homestead  residence  property  in  the  villa <»e  in  which 
he  was  doinji;  business.  In  November,  181>5,  Mohr,  be- 
coming somewhat  unt^asy  ri^j^arding  his  commercial  in- 
debtednei-s,  had,  as  al legged,  a  settlejuent  with  his  uncle 
and  gave,  as  he  claims,  a  note  for  fOOO,  the  same  being 
for  the  ^400,  which  he  had  received  as  before  mentioned, 
and  |200,  as  interest  on  the  several  advancements;  .and 
it  was  th(*n  agreiMl  that  if  Mohr  was  pressed  for  pay- 
ment on  sunis  he  owed  for  goods  ])urchased,  he  was  to 
first  prefer  and  securer  the  indt^btedness  as  aforesaid  to 
his  uncle.  In  the  latt(T  part  of  January,  189(5,  the  plain- 
tiff in  error,  who  is  a  creditor  of  Mohr  in  the  sum  of 
about  J|?r)00,  undertook  to  secure  ])aynient  or  security  for 
the  same,  which,  aftcM*  some  negotiations,  resulted  in 
Mohr  giving  to  liis  uncle  a  bill  of  sale  for  his  entire  stock 
of  goods,  receiving  in  consichq-atiim  therefor  the  note 
theretofore  given  to  his  uncle,  of  which  mention  has  been 
made,  and  a  note  (executed  by  his  uncle  in  his  favor  for 
$200.  The  goods  w(ue  vahuHl  at  $800.  No  change  of 
possession  was  liJid,  save  a  nominal  one,  Mohr  continu- 
ing, as  he  claims,  as  the  agent  of  his  uncle,  who,  by  the 
transaction  narrated,  claimed  to  be  the  owner  of  the 
property.  Proceedings  in  attachment  w(»re  institr.ted 
and  the  property  attacheil  as  belonging  to  Mohr.  A  suit 
for  convei*sion  was  thereupon  commenced  by  Schultz,  re- 
sulting in  a  judgment  in  his  favor,  from  which,  by  pro- 
ceeding in  error,  the  case  is  here  for  further  considera- 
tion. 
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At  the  time  of  tlie  alleged  sale  to  his  uncle,  no  invoice 
was  taken,  the  goods  being  sold  as  stated  as  of  the  value 
of  f  800,  the  consideration  being  the  surrender  of  the  note 
given  by  Mohr  for  ^f^JOO,  and  the  remainder  of  the  pur- 
chase price,  |200,  being  evidenced  by  a  note  in  Mohr's 
favor  exe<;ntcd  by  his  uncle  for  that  amount.  It  also  ap- 
pears tliat  about  |100  worth  of  goods  were  taken  by 
Mohr  at  the  time,  and  some  secret  disposition  made 
thereof,  the  exact  nature  of  which  is  unknown.  At  the 
time  of  the  execution  of  the  $600  note  it  appears  that 
some  arTangements  were  made  with  an  attorney  residing 
in  Exeter,  whereby  he  was  to  look  after  the  interests  of 
Schultz,  and  secure  the  payment  of  the  note  whenever  it 
seemed  necessary  to  do  so  in  order  to  secure  or  obtain 
payment  in  preference  to  other  demands.  At  the  time 
of  the  alleged  sale  Molir  representtnl  both  himself  and  his 
uncle,  with  the  avssistance  of  the  attorney,  who  acted  for 
both  of  them.  It  is  quite  evident,  as  we  view  the  record, 
and  reh'ing  on  the  evidence  of  the  plaintiff  alone,  that  the 
object  of  .Alohr  was  not  only  to  give  his  uncle  a  prefer- 
ence and  satisfy  his  claim,  but  also  to  hinder  and  delay, 
if  not  actually  defiaud,  his  other  creditor.  Uis  secre- 
tion of  a  pail:  of  th(*  stock,  and  attempted  disposition  of 
all  that  remained,  can  justify  no  other  inference  than  that 
he  had  determine<l  to  place  his  property  beyond  the  reach 
of  his  commercial  creditoi'S.  Had  the  uncle  been  satis- 
fied with  the  payment  or  security  of  his  indebtedness, 
which  for  the  purposes  of  this  case  we  may  concede  to  be 
a  bona  fide  and  just  one,  it  is  not  to  be  doubted  that  he 
would  be  protecteil,  and  the  transfer  could  not  be  avoided 
on  that  account.  But  when  he  puts  himself  in  tlie  atti- 
tude of  a  general  volunteer  purchaser  of  all  the  stock  of 
the  debtor,  which  was  appreciably  greater  in  value  than 
the  debt  which  he  held,  executing  his  note  for  |200  to 
cover  the  excess,  his  action  must  then  be  gauged  by  the 
general  rule  api)licable  to  sales  and  transfers  of  property 
with  intent  to  hinder,  dtday  and  defraud  creditors;  and 
if  the  purchaser  had  knowledge  of  such  fraudulent  in- 
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tent,  or  such  facts  as  would  put  a  reasonably  prudent 
man  on  iniiuiry,  such  sale  is,  under  well  settled  principles 
and  repeated  decisions  of  this  court,  fraudulent  and  void 
as  to  the  creditors  of  such  debtor.  In  this  case  the  pur- 
chaser not  only  had  knowledge  of  facts  and  circum- 
stances which  would  put  a  reasonably  prudent  man  upon 
his  inquiry,  but  actually  participated  in  the  fraudulent 
intent  of  the  seller,  by  reason  of  the  fact  that  the  seller 
and  his  aji^ent  acted  for  him  and  on  his  behalf,  and  with 
full  knowledge  of  all  the  circumstances  attending  the 
fraudulent  transfer.  The  case,  we  think,  comes  S(iuarely 
within  the  rule  announced  in  Hetiney  Bugtjy  Co.  v.  Ashen- 
fvlt(T,  60  Nebr.,  1,  and  Switz  v.  Bruce,  16  Nebr.,  463,  and, 
without  further  elaboration,  we  must  hold  that  the  find- 
ings and  judgment  are  not  supported  by  sufficient  evi- 
dence, and  are  contrary  to  the  evidem'e  in  the  case,  and 
opposed  to  the  law  as  announceil  in  the  cases  cited. 

The   judgment    must    be    reversed  and  the  (*ause  re- 
manded for  further  proceedings. 

RiOVEUSED   AND  REMANDED. 


R.  E.  Kuhn  v.  Ake  Nelson. 

Filed  Januaiiy  23,  1901.     No.  9,337. 

1.  Written  Instructions:    Waiver.     At  the  conclusion  of  the  taking* 

of  testimony  in  an  action  involving  a  small  amount,  it  was 
stipulated  by  the  parties  that  the  court  may  instruct  the  jury 
orally  in  the  case,  such  instructions  to  be  of  the  same  force 
and  effect  as  thcug-h  they  were  written  out  and  read  by  the 
court  to  the  jury  in  the  usual  manner.  No  objection  was  made 
or  exception  or  other  action  taken  because  the  oral  instruc- 
tions were  not  reduced  to  writing,  filed  with  the  clerk,  and 
given  to  the  jury,  field.  That  the  stipulation  waiving  the  giv- 
ing of  the  instructions  in  the  usual  manner  and  agreeing  to 
their  being  given  orally  also  waived  any  right  of  the  complain- 
ing party  to  have  them  reduced  to  writing,  filed  with  the  clerk 
and  given  to  the  jury  during  its  deliberation  upon  the  case. 

2.  Evidence:    Verdict.     Evidence  being  conflicting,     he   verdict   will 

not  be  disturbed  when  supported  by  sufficient  competent  evi- 
dence. 
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Erbob  from  the  district  court  for  Dakota  county. 
Tried  below  before  Evans,  J.    Afflrmed. 

Jay  d  Weltj/f  for  plaintifF  in  error. 

William  P.  Warner  and  W.  A.  Martin^  contra. 

HOLOOlfB,  J. 

The  judgment  of  the  trial  court  should  be  afflrmed. 
The  assignment  of  «rror  argued  and  relied  on  is  as  fol- 
lows: 

"The  court  erred  in  instructing  the  jury  orally  and  not 
reducing  his  instructions  to  writing  and  filing  the  same 
with  the  clerk,  and  permitting  the  jury  to  take  the  writ- 
ten instructions  to  the  jury  room,  when  they  retired  to 
deliberate.'* 

At  the  conclusion  of  the  introduction  of  evidence  on 
the  trial  of  the  case  the  parties  filed  the  following  stipu- 
lation: "It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  to  this  action,  and  with  their  consent, 
that  the  court  may  instruct  the  jury  orally  in  this  case, 
and  such  instructions  to  be  of  the  same  force  and  effect 
as  though  they  were  written  out  and  read  by  the  court 
to  the  jury  in  the  usual  manner.**  No  objection  was  made 
or  exception  or  other  action  taken  because  the  oral  in- 
structions were  not  reduced  to  writing,  filed  with  the 
clerk  and  given  to  the  jury.  The  case  was  unimportant 
and  involved  only  a  small  amount  Under  the  circum- 
stances, and  in  view  of  the  stipulation,  we  r^ard  it  as 
entirely  clear  that  the  waiver  of  the  giving  of  the  in- 
structions in  the  usual  manner  was  intended  to,  and  did, 
operate  as  a  waiver  of  any  right  the  complaining  party 
had  to  have  them  reduced  to  writing,  and  taken  by  the 
jury  during  its  deliberation  of  ihe  case. 

The  evidence  is  conflicting,  and  the  verdict  is  supported 

by  sufficient  competent  evidence. 

Affirmed. 


19 
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Globb  Loan  &  Trust  Company,  APPELiiBBy  v.  Jaboes  W. 

Eller,  appellant. 

FnjED  Januabt  23, 1901.    No.  9,388. 

1*  ToredoBiiTe:  Pabties:  *  Juniob  akd  Sentob  Liknb:  AFPBAiBKiaBifT. 
A  junior  mortgagee  in  foreclosure  proceedings,  in  which  the 
senior  mortgagee  was  not  made  a  party,  obtained  a  decree  of 
foreclosure,  directing  the  sale  of  the  mortgaged  property,  sub- 
ject to  the  senior  mortgage  of  five  thousand  dollars.  Certifi- 
cates of  liens  and  incumbrances  provided  for  by  sections  4916 
and  4910  of  the  Code  were  waived,  the  property  appraised  and 
the  interest  of  the  mortgagor  fijced  at  the  gross  appraised 
▼alue,  less  the  amount  of  the  prior  mortgage,  to  which  the  sale 
was  made  subject.  Held,  that  the  interest  of  the  mortgagor 
and  owner  in  the  premises  was  properly  appraised,  and  that 
the  sale  made  thereunder  was  regular  and  in  conformity  with 
the  decree. 

2.  Evidence:  Appraisement.  Held,  also,  that  the  evidence  failed  to 
show  that  the  property  was  appraised  so  grossly  low  as  to  be 
constructively  fraudulent. 

Appeal  from  the  district  court  for  Douglas,  county. 
Heard  below  before  Keysor,  J.    AiJirmed. 

J,  W.  Ellery  for  appellant. 

Cfeorge  W.  Shields^  contra. 

HOLGOMB,  J. 

A  junior  mortgagee  obtained  a  decree  of  foreclosure  and 
an  order  for  the  sale  of  the  mortgaged  premises  if  the 
amount  found  due  was  not  paid  within  a  time  therein 
stated.  Under  the  pleadings  and  evidence,  a  decree  was 
entered  in  favor  of  the  junior  mortgagee,  subject  to  a 
prior  mortgage  of  $5,000  on  the  same  premises,  the  senior 
mortgagee  not  being  made  a  party  to  the  action;  and  the 
property  wm  ordered  sold  to  satisfy  the  amount  found 
due  in  the  decree,  subject  to  the  said  prior  mortgage  of 
|5,000.  An  order  of  sale  was  duly  issued  on  the  decree, 
the  property  appraised,  and  the  amount  of  the  senior 
mortgage,  as  fixed  in  the  decree,  and  to  which  the  sale 
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of  the  premises  was  made  subjeot,  was  deducted  from  the 
jji^ross  appraised  value,  and  ther(»upon  sold  as  in  other 
cases.  Objections  to  the  appraisement  and  confirmation 
were  entered,  because,  as  allej^t^,  the  property  was  ap- 
praised too  low,  and  did  not  sell  for  two-thirds  of  the 
appFaised  value,  and  because  the  appraisers  were  not 
authorized  to  deduct  from  the  ji^ross  value  of  the  prem- 
ises tlie  amount  of  the  prior  mortgage  as  fixed  in  the 
decree. 

The  certificates  of  liens  and  incumbrances  ])rovi(l(Ml  for 
by  sections  4916  and  491c  of  the  Code  of  ( 'ivil  Procedure, 
were  waived.  The  question  thus  directly  presented  is 
whether,  in  a  sale  of  mortgaged  premises  on  a  decree  in 
favor  of  a  junior  mortgagee  which  is  ordered  subject  to 
a  prior  mortgage,  the  interest  of  the  mortgagor  or  owner 
of  the  equity  of  redemption  may  properly  be  fixed  at  the 
gross  value  of  the  premises  as  made  by  the  appraisers, 
less  the  prior  mortgage,  to  which  the  sale  is  made  sub- 
ject by  the  terms  of  the  decree.  That  the  provisions  of 
the  sections  referred  to  as  to  ascertaining  prior  liens  and 
incumbrances  are  for  the  benefit  of  the  plaintiff,  and  may 
be  waived,  has  already  been  determined  in  the  affirma- 
tive, and  may  now  be  regarded  as  the  settled  rule  in  this 
state.  Smith  v.  Foxxcorthy,  39  Nebr.,  214;  Craig  v.  ISteplien' 
Hon^  15  Nebr.,  362.  The  object  of  the  proceedings  begun 
by  the  junior  mortgagee  was  to  foreclose  the  equity  of 
redemption  of  the  owner  of  the  premises.  The  priority 
of  the  senior  mortgage  was  admitted,  and  the  amount 
thereof  was  pleaded  in  the  petition.  The  action,  in  its 
nature,  is  in  rem.  The  interest  of  the  mortgagor  in  the 
premises  was  susceptible,  under  the  pleadings  and  the 
evidence,  of  ascertainment  and  determination  more  fully 
and  accurately  than  would  be  possible  by  a  certificate 
of  either  of  the  officers  mentioned  in  the  two-  sections 
referred  to.  The  senior  mortgagee  might  properly  be 
made  a  party,  yet  he  was  not  a  necessary  party.  White  v. 
Bartletty  14  Nebr.,  320.  It  is  within  the  power  of  the 
court  to  decree  a  sale  of  the  premises  subject  to  a  prior 


228  NEBRASKA  REPOKTS.  [Vol.  61 


Qlobe  Loan  ft  Trust  Co.  v.  EUer. 


incumbrance.  Finley  v.  United  States  Bank,  11  Wheat. 
[U.  S.],  306;  Jerame  v.  MeCarter,  94  U.  S.,  734;  Wright  v. 
fiundy,  11  Ind.,  398.  The  court  had  jurisdictian  over  the 
parties  tx>  the  action  and  the  subject-matter  thereof.  The 
mortgagor  is,  we  think,  being  a  party,  concluded  by  the 
decree  ordering  a  sale  of  the  premises  subject  to  .the 
prior  mortgage  and  finding  the  amount  thereof.  If  he 
were  dissatisfietl,  he  should,  by  proper  proceedings,  have 
sought  a  correction  of  the  error,  if  one  existed.  The 
attack  now  is  collateral  in  its  nature,  and  by  objection 
to  the  confirmation  of  sale,  it  is  sought  to  review  the  pro- 
ceedings had  in  determining  the  interest  of  the  mort- 
gagor in  the  premises,  which  were  directed  to  be  sold  in 
satisfaction  of  the  second  mortgage,  it  having  therein 
been  decreed  that  the  property  should  be  sold  subject 
to  a  prior  mortgage  of  f  5,000.  The  decree  is  binding  on 
the  parties  to  the  action,  and  we  see  no  impropriety  in 
the  appraisement  of  the  mortgagor's  interest  being  made 
subject  to,  and  lessened  by,  the  prior  lien  found  to  exist 
thereon. 

By  section  491a  it  is  provided  that  when  an  execution 
(in  this  case  an  order  of  sale)  ''shall  be  levied  on  any 
lands  and  tenements,  the  officer  levying  the  same  shall 
call  an  inquest,  •  •  •  and  such  officer,  together  with 
said  freeholders,  shall  appraise  said  interest  at  its  real 
value  in  money,  and  such  appraisement  shall  be  signed 
by  such  officer  and  said  freeholders,  respectively."  This 
was  done  in  the  present  instance  by  deducting  from  the 
gross  value  the  amount  of  the  first  mortgage  as  found 
by  the  decree,  and  the  property  sold  for  two-thirds  of  its 
value  as  thus  found.  We  find  no  valid  objection  as  to  the 
method  of  appraisal  of  the  mortgagor's  interest  in  the 
pn>i>erty  included  in  the  decree. 

It  is  also  clainuHl  that  the  property  was  appraised  at 
a  figure  so  grossly  low  as  to  be  constructively  fraudulent. 
An  examination  of  the  evidence,  which  is  conflicting, 
leads  to  the  conclusion  that  the  ruling  of  the  diBtrict 
court  as  to  this  phase  of  the  question  is  supported  by 
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sufficient  competent  evidence,  and  the  objection  can  not 
be  said  to  be  well  taken. 
The  order  of  confirmation  should  be,  and  is, 


Affibicbd. 


John  Tatum  v.  State  of  Nebraska 

FiLSD  Jaihtary  23»  1901.    No.  11,238. 

1.  Continuaxioe:    Showing.      In   an   application   for   a   continuance, 

where  no  reasonable  probability  exists  of  procuring  the  pro- 
posed evidence,  which  is  that  of  unknown  persons,  or  where 
it  is  shown  that  due  diligence  and  seasonable  effort  have  not 
been  made  to  procure  such  evidence,  the  application  for  a  con- 
tinuance is  properly  overruled. 

2.  Witnem:    Impeachment.     Where  a  witness  for  the  defense  in  a 

criminal  prosecution  has  testified  to  facts  inconsistent  with  and 
contradictory  to  statements  made  by  such  witness  prior  thereto, 
and  regarding  matters  material  to  the  issues  in  the  case,  such 
inconsistent  and  contradictory  statements  may  be  proven  on 
rebuttal  for  the  purpose  of  affecting  the  credibility  of  such 
witness,  the  proper  foundation  having  first  been  laid. 

3.  Misconduct  of  Counsel:    Strictdbsb  on  Witness.     Strictures  by 

counsel  of  a  witness  for  the  defense  held  to  be  of  a  character 
warranted  by  the  evidence,  and  that  such  argument  was  not 
misconduct  upon  which  prejudicial  error  could  be  ^predicated. 

4.  Instructions:  Gibcumstantial  Evtdenge.    Instructions  to  the  jury 

examined,  &nd  held  to  embody  the  rule  of  law  that  circum- 
stantial evidence,  to  justify  a  conviction,  must  be  of  such  a 
character  as  to  exclude  every  reasonable  hypothesis  save  that 
of  the  guilt  of  the  accused. 

5.  Evidence.     Evidence   examined,   and   held  to  support  the  verdict 

of  the  jury  and  the  judgment  rendered  thereon. 

Error  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

Earner  d  Earner  and  Norris  Broum,  for  plaintiff  in  error. 

Consta/ntine  J.  Smyth,  Attorney  Cfeneral,  Willis  D.  Oldham, 
Deputpy  and  Fred  A.  Nye,  contra. 
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The  defendant,  plaintiff  in  error,  was  informed  against 
and  convicted  of  the  crime  of  horse  stealing  at  the  Janu- 
ary, 1900,  term  of  the  district  court  of  Buffalo  county. 
Just  preceding  the  trial  different  applications  were  made 
by  the  defendant  for  a  continuance  of  the  cause,  which 
were  overruled.    The  ruling  thereon  is  assigned  as  error. 

It  appears  from  the  record  that  after  a  preliminary 
examination  an  information  was  filed  in  the  district 
court,  at  the  September,  1899,  term,  charging  the  de- 
fendant with  the  crime  mentioned,  to  which,  upon  ar- 
raignment, he  entered  a  plea  of  not  guilty,  and  the  cause 
was  thereupon  continued  until  the  next  term,  which  con- 
vened November  20,  the  defendant  entering  into  a  recog- 
nizance for  his  appearance  at  such  time  to  answer  the 
charge  preferred  against  him.  At  the  November  term, 
and  on  the  22d  of  the  month,  the  defendant  presented  a 
motion,  supported  by  affidavit,  for  a  continuance  .until 
the  next  regular  term,  for  the  purpose  of  making  prepa- 
ration for  tiial,  and  procuring  evidence  alleged  to  be  ma- 
terial for  his  defense.  The  application  was  granted  and 
the  cause  continued  until  the  next  term.  The  next  regu- 
lar term  convened  on  January  29,  1900,  at  which  time 
another  motion  was  presented  by  defendant  for  a  further 
continuance,  which  was  overruled  and  the  case  set  for 
hearing  on  the  31st.  On  that  day  yet  another  motion  for 
a  continuance  was  filed,  which  was  also  oveiTuled,  and 
the  case  proceeded  to  trial. 

In  the  application  for  a  continuance,  at  the  beginning 
of  the  term  at  which  the  trial  was  had,  the  reasons  as- 
signed therefor  were  that  the  defendant  had  not  prepared 
for  trial  be(*ause  accumulated  business  of  his  counsel  had 
prevented  the  necessary  steps  to  secure  evidence  material 
in  the  case  and  necessary  to  a  proper  hearing  thereof, 
and  that  the  term  of  court  had  been  called  earlier  than 
was  anticipated.  The  proposed  evidence  was  that  of  un- 
known persons,  and  the  probability  of  procuring  it  was 
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extremely  indefinite  and  uncertain.  The  witnesses  from 
whom  the  proposed  evidence  was  to  be  had  were  to  be 
found  and  their  testimony  procured  after  a  trip  was  made 
to  St.  Louis,  Missouri,  where  it  is  claimed  a  car  load  of 
horses  was  shipped,  in  which  shipment,  according  to  the 
theory  of  the  state,  were  included  the  two  horses  alleged 
to  have  been  stolen  by  the  defendant.  The  proposed 
evidence,  when  discovered,  was  for  the  purpose  of  dis- 
proving the  shipment  of  any  horses  answering  the  de- 
scription of  those  alleged  to  have  been  stolen.  In  the 
showing  for  a  continuance  it  was  stated  that  the  defend- 
ant could  not  prove  what  horses  were  received  by  the 
consignees  except  by  the  consignees  themselves;  but 
there  was  omitted  all  reference  to  any  evidence,  which 
might  be  procured,  showing  what  horses  were  in  fact 
loaded  into  the  car  at  the  place  of  shipment,  in  the  county 
adjoining  that  in  which  the  larceny  was  committed.  By 
the  record  it  is  disclosed  this  testimony  was  procurable, 
and  was  introduced  by  the  defendant  for  the  purpose  of 
establi^ing  the  same  fact  it  was  proposed  to  prove  by 
the  unknown  consignees  of  the  shipment.  It  also  ap- 
pears that  no  effort  was  made,  prior  to  the  time  of  the 
application  for  a  continuance,  to  procure  the  testimony 
spoken  of.  The  application  was  clearly  insufficient  and 
failed  to  state  any  of  the  essential  requirements  of  dili- 
gence, materiality  of  evidence,  and  reasonable  probability 
of  procuring  it  from  the  sources  relied  on.  It  is  also 
quite  apparent  that  testimony  of  the  same  character,  per- 
taining to  the  same  alleged  facts,  was  procurable  from 
those  having  knowledge  of  the  shipment  from  the  place 
where  made,  and  near  the  place  where  the  alleged  offense 
was  committed,  to  procure  which  no  effort  appears  to 
have  been  made  at  that  time.  Upon  the  overruling  of 
the  application  subpoenas  were  issued,  at  defendant's  re- 
quest, for  different  witnesses  to  appear  and  testify  in 
his  behalf.  The  subpoenas  were  served  on  some  and  re- 
turned not  found  as  to  others.  On  the  day  set  for  trial, 
another  application  for  a  continuance  was  presented  on 
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the  ground  of  the  absence  of  the  witnesses  not  found. 
As  to  the  last  application,  it  was  presented  out  of  season, 
and  there  is  an  utter  lack  of  diligence  shown.  The  ruling 
thereon  was  proper.  A  perusal  of  the  record  does  not 
impress  us  that  diligence  or  reasonable  effort  was  made 
to  procure  the  presence  of  the  witnesses  whose  absence 
is  made  the  basis  for  the  application.  They  all  resided 
at  points  conv(^nient  to  the  place  of  trial,  and  a  season- 
able effort  to  procure  their  attendance  would  no  doubt 
have  been  suc({\«sf ul. 

Many  objections  are  made  and  exceptions  taken  to  the 
introduction  of  testimony  on  the  trial  of  the  case.  It  will 
be  unprofitable  to  note  and  discuss  the  objections  in  de- 
tail. We  have  carefuUv  examined  the  record,  and  find 
no  prejudicial  error  in  the  admission  or  rejection  of  the 
testimony. 

Strenuous  corai)laint  is  made  because  of  certain  im- 
peaching evidence  admitted  to  contradict  a  witness  for 
the  defense.  It  is  urged  that  the  contradiction  is  upon 
an  immateri<al  point,  and,  therefore,  the  evideace  was 
improperly  and  erroneously  admitted.  The  projierty  al- 
leged to  have  been  stolen  consisted  of  two  mares  belong- 
ing to  an  uncle  of  the  defendant,  residing  in  the  city  of 
Kearney,  Buffalo  county.  The  theft  was  alleged  to  have 
occurred  on  the  night  of  the  31st  of  March,  1899.  This 
was  Friday  night  The  theory  of  the  state  is  that  the 
horses  were  taken  by  the  accused  on  the  night  mentioned 
from  the  stable  of  the  owner  and  led  by  him  behind  a 
team  and  buggy,  which  he  drove  to  the  town  of  Minden, 
about  twenty  miles  distant,  and  there  disposed  of  to  one 
Watt,  who,  on  the  Sunday  following,  shipped  them  with 
a  car  load  of  horses  out  of  the  state.  The  state  offered 
evidence,  which,  if  believed  by  the  jury,  as  they  evidently 
did  and  were  justified  in  doing  so,  tended  to  show  that 
the  two  mares  were  by  the  defendant  taken  from  the 
stable  on  the  night  mentioned,  and  to  the  livery  bam  of 
the  said  Watt  at  Minden,  and  at  the  request  of  the  ac- 
cused, taken  to  a  stall  in  the  back  part  of  the  barn.    By 
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one  witness  the  property  was  clearly  and  accurately  de- 
scribed as  the  two  mares  claimed  to  have  been  stolen. 
The  horses  were  brought  to  the  barn  about  midnight. 
The  owner  of  the  barn  was  called  from  his  house,  and  he 
and  the  accused  had  a  conversation  of  some  duration, 
during  which  he  claims  to  have  purchased  the  horses. 
After  this  the  accused,  with  the  same  team  with  which 
he  had  driven  to  Minden,  returned  to  Kearney,  where 
he  resided.  On  the  next  morning,  being  Saturday,  at  the 
direction  of  Watt,  the  team  was  taken  from  the  livery 
barn  and  plaxjed  in  the  private  bam  of  a  resident  of  the 
town,  where  it  remained  until  Sunday  morning,  when, 
with  other  horses,  it  was  shipped  out  of  the  state.  On 
the  trial  Watt  was  a  witness  for  the  defendant,  and 
testified  to  the  accused  bringing  a  team  to  his  place  on 
the  night  mentioned;  to  his  purchase  of  the  same,  and  to 
his  removal  of  them  to  a  separate  barn  the  next  morning, 
and  their  shipment  on  the  Sunday  morning  following. 
In  describing  the  horses  he  purchased,  he  testified  that 
one  was  a  gelding  and  one  was  a  mare.  Over  objection 
the  state  was  permitted  to  ask  the  witness  if  he  had  not 
stated  to  the  owner,  who  seems  to  have  gone  to  Minden 
in  search  of  his  team  on  the  Sunday  afternoon  of  the  day 
when  the  horses  were  shipped,  that  no  mares  were 
shipped  in  the  car  load  that  was  shipped  that  day.  He 
was  also  interrogated,  over  objections,  as  to  whether  or 
not,  in  a  conversation  with  the  county  attorney,  some 
time  afterwards,  in  response  to  a  question  asking  him  if 
he  had  obtained  any  horses  of  the  accused  on  the  night 
of  March  31,  or  within  a  week  before  or  after  that  date, 
he  had  not  stated,  after  making  an  examination  of  his 
books,  that  he  had  received  no  horses  fl-om  the  accused 
at  the  time  mentioned,  or  within  a  week  prior  or  subse- 
quent thereto.  The  witness  answering  in  the  negative 
to  both  of  the  questions  asked  for  the  purpose  of  laying 
the  foundation  for  impeachment,  the  state  was  permitted 
in  rebuttal  to  contradict  the  witness  as  to  the  statements 
he  denied  having  made.    The  case  as  made  out  by  the 
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state  was  that  the  team  was  stolen  by  the  accused,  taken 
to  Minden,  disposed  of  to  Watt,  and  by  him  shipped  ont 
of  the  state  as  before  mentioned.  If,  after  the  happening 
of  these  events,  assuming  them  to.  have  happened,  the 
witness  was  interrogated  regarding  the  matter  and  made 
statements  in  regard  thereto,  and  afterwards  testified  to 
matters  contradictory  to  his  former  statements,  and  re- 
garding a  matter  material  to  the  case,  as  certainly  was 
his  statement  with  reference  to  his  purchase  and  ship- 
ment of  the  horses  obtained  from  the  accused,  and  which 
the  state  charged  were  stolen,  such  contradictory  state- 
ments may  be  shown  for  the  purpose  of  affecting  his  credi- 
bility as  a  witness  in  the  case.  The  testimony  is  not  re- 
garding an  immaterial  matter,  but  goes  to  the  vital  issues 
of  the  case  and  the  very  essence  of  the  controversy.  A  de- 
nial by  the  witness  of  any  dealings  with  the  accused,  or  of 
having  any  animal  of  the  same  sex  as  those  stolen,  if 
untrue,  is  inconsistent  with  innocence  and  honesty  on 
the  part  of  the  witness  resi)ecting  the  subject-matter  of 
the  controversy,  and  materially  affects  his  credibility  as 
a  witness  when  testifying  to  yet  another  and  different 
state  of  facts  inconsistent  with  his  previous  statement. 
The  rebutting  testimony  we  regard  as  legitimate  for  the 
I>urpose  of  impeachment  and  as  aflfocting  the  veracity  of 
the  witness.     We  find  no  error  in  the  admission  of  the 

m 

testimony  thus  objected  to. 

Complaint  is  also  made  regarding  conduct  of  counsel 
for  the  state  during  the  trial  of  the  case.  Many  of  the 
objections  are  clearly  without  merit.  There  is  more  or 
less  controversy  as  to  the  alleged  misconduct,  which, 
upon  the  motion  for  a  new  trial,  as  a  question  of  fact 
was  determined  adversely  to  the  defense.  Except  where 
the  record  discloses  to  the  contrary,  this  finding  is  pre- 
sumably correct  and  will  not  be  disturbed.  We  think 
the  finding  is  justified  by  the  record.  We  find  no  such 
misconduct  as  would  warrant  prejudicial  error  being 
predicated  thereon.  The  conduct  most  objected  to  is  the 
comment  of  counsel  for  the  state  regarding  the  evidence 
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of  the  witness  Watt,  who  was  alluded  to  in  the  sense  of 
one  having  guilty  knowledge  of  the  property  he  pur- 
chased of  the  accused  being  stolen  and  of  receiving  it  as 
such.  The  statements  were  based  on  the  evidence,  and 
it  can  not  be  said  that  they  were  outside  of  the  record  or 
not  justified  by  the  evidence.  The  strictures  were,  per- 
haps, severer  than  they  should  have  been,  yet  their  gen- 
eral character  was  such  as  brought  them  within  the  scope 
of  legitimate  argument  of  the  testimonj^  introduced  in 
the  trial  of  the  case. 

Objection  is  also  made  to  certain  instructions  given  the 
jury  relative  to  the  rule  of  law  justifying  a  conviction  of 
one  accused  of  crime  on  circumstantial  evidence.  It  is 
urged  that  the  instructions  omit  the  requirements  of  law, 
that  the  circumstantial  evidence,  to  justify  a  conviction, 
shall  be  such  as  to  exclude  every  reaisonable  hypothesis 
save  that  of  the  guilt  of  the  accuseil.  We  think  defend- 
ant's counsel  in  error  in  the  position  taken  as  to  the 
scope  and  purport  of  the  instructions  excepted  to.  By 
instruction  No.  5  the  jury  were  told,  in  substance,  that 
if  they  were  satisfied  beyond  a  reasonable  doubt  that 
a  larceny  of  the  horses  was  committed,  as  charged,  and 
also  believed  from  the  evidence  that  the  facts  and  circum- 
stances concerning  which  the  state  had  offered  evidence 
are  true,  and  if,  from  all  the  circumstances  and  facts 
proven  connected  with  the  commission  of  the  alleged 
larceny,  they  are  satisfied  of  the  defendant's  guilt  beyond 
a  reasonable  doubt,  it  would  be  their  duty  to  return  a  ver- 
dict accordingly;  and  by  instruction  No.  6  they  were  told 
that,  in  determining  whether  the  defendant  was  guilty 
or  innocent,  they  should  take  up  and  consider  the  testi- 
mony offered  by  the  state  as  to  each  and  all  the  facts  con- 
cerning which  it  has  offered  evidence,  and  consider  the 
evidence  of  the  state  as  to  each  fact  in  connection  with 
that  of  the  defendant  concerning  the  same  fact;  and  if 
they  are  satisfied  of  the  truth  of  the  facts  and  circum- 
stances concerning  which  the  state  has  offered  evidence, 
and  are  satisfied  beyond  a  reasonable  doubt,  that  some 
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one  stole  the  horses  at  tlie  time  and  place  charged,  and 
that  the  circumstances  proven  are  consistent  with  the  de- 
fendant's having  committed  the  larceny  and  are  such  as 
to  be  inconsistent  with  any  other  reasonable  hypothesis 
or  conclusion,  then  the  defendant  should  be  found  guilty. 
But  if  reasonable  doubt  is  entertained  as  to  any  of  the 
material  circumstances,  or  as  to  whether  any  one  stole 
the  horses,  or  if  the  circumstances  proven  are  consistent 
with  defendant's  innocence,  or  if,  after  considering  all 
the  evidence,  a  reasonable  doubt  is  entertained  of  the 
defendant's  guilt,  they  should  acquit.  In  the  two  in- 
structions all  the  essential  elements  of  a  conviction  upon 
circumstantial  evidence  are  embodied,  and  the  instruc- 
tions are  in  harmony  with  the  rule  as  announced 
by  this  court  in  Casey  v.  State,  20  Nebr.,  138;  Dreessen  v. 
State,  38  Nebr.,  375;  Varkton  v.  State,  43  Nebr.,  373. 

It  is  also  objected  that  the  evidence  is  insufficient  to 
support  the  verdict  and  sentence  rendered  thereon,  and 
that  the  corpus  delicti  is  not  proven.  We  regard  the  evi- 
dence as  being  quite  convincing  in  its  volume  and  char- 
acter. That  the  property  was  stolen  is  abundantly  shown 
by  the  evidence.  That  the  defendant  was  found  in  pos- 
session of  it  on  the  night  of  the  larceny  is,  we  think, 
clearly  proven,  and  the  time  and  method  adopted  in  dis- 
posing of  it,  all  make  a  case  of  circumstantial  evidence 
scarcely  less  potent  and  convincing  than  testimony  direct 
and  positive  in  its  character. 

The  verdict  is  supported  by  the  evidence,  the  defendant 

has  been  convicted  by  an  observance  of  the  forms  and 

requirements  of  law,  and  the  judgment  should  remain 

undisturbed,  and  is  accordingly 

Affiumed. 
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SbiiIna  p.  Brown  v.  Joseph  Q.  Sloan,  Shbwfp. 

Filed  Jaituabt  23, 1901.    No.  11,350. 

1.  Vxaudulent  Trax^sfer:  Ottiltt  Knowledges   CoNSTBUonyx  Noticb. 

Where  a  vendor  sells  and  transfers  his  property  with  the  in- 
tent and  purpose  of  hindering,  delaying,  or  defrauding  his  cred- 
itors, and  the  vendee  purchases  such  property  with  knowledge 
of  the  fraudulent  intent  of  the  vendor,  or  knowledge  of  such 
facts  and  circumstances  as  would  put  a  prudent  man  on  in- 
quiry, which,  if  pursued,  would  lead  to  a  knowledge  or  notice 
of  the  fraudulent  purpose  of  the  vendor,  such  sale  and  transfer 
is  fraudulent  and  void  as  to  the  creditors  of  such  vendor. 

2.  InBtructlons.    Instructions  copied  in  the  opinion  held  to  correctly 

state  the  law  and  to  have  been  properly  given. 

3.  .    Instructions  requested  and  refused  held  properly  refused. 

4.  Evidence:    Vebdict:    Judgment.    Evidence  examined,  and  held  to 

support  the  verdict  of  the  jury  and  the  judgment  rendered 
thereon. 

Ebrob  from  the  district    court   for   Pawnee  county. 
Tried  below  before  STULii,  J.    Affirmed. 

Thomas  H.  Matters,  Henry  Matters  and  A.  B.  Tibbets^  for 
plaintiff  in  error. 

Story  d  Story,  Q.  E.  BrcJcer  and  Lindsay  d  Raper,  contra. 

HOLOOMB,  J. 

The  controversy  in  this  action  arises  between  the  cred- 
itors of  one  Bosina  Marquardt  and  the  plaintiff  in  error, 
Selina  F.  Brown,  over  a  stock  of  merchandise  formerly 
owned  by,  or  in  the  name  of,  said  Marquardt,  and  of 
which  the  plaintiff  in  error  claims  the  ownership  by  pur- 
chase. Marquardt  and  Place  were  the  owners  of  a  stock 
of  merchandise  located  at  Burchard.  Selina  F.  Brown 
was  also  engaged  in  the  same  business  at  the  same  place. 
It  is  disclosed  by  the  evidence  that  in  April,  1891,  Mar- 
quardt, being  indebted  for  merchandise  in  the  sum  of 
three  or  four  thousand  dollars,  sold  her  interest  in  the 
entire  stock  of  goods,  being  two-thirds  thereof,  and  the 
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goods  were  immediately  divided,  the  plaintiff  in  error 
taking  Marquardt's  two-tliirds  intei(*st  as  the  vendee. 
These  transactions  were  made  by  D.  F.  Marquardt,  the 
son  of  Bosina  Marquardt,  and  who  was  conducting  the 
business  in  her  name.  There  is  some  evidence  tending  to 
show  that  Marquardt  first  sold  to  one  C!oates,  a  clerk  in 
the  store  of  plaintiff  in  error,  he,  in  turn,  selling  to  Brown. 
However  this  may  be,  the  transactions  were  engaged  in 
and  consummate<l  on  behalf  of  the  purchaser  by  one  J. 
D.  Brown,  the  husband  and  business  manager  of  plaintiff 
in  error,  and  who  had  knowledge  of  all  the  facts  and  cir- 
cumstances surrounding  the  one  or  the  two  transactions, 
as  the  case  may  be.  It  is  quite  apparent  that  Brown 
stood  in  no  more  favorable  light  than  did  C!oates,  con- 
ceding him  to  have  been  the  purchaser  in  the  first  in- 
stance. The  consideration  for  Marquardt's  interest  in 
the  stock  of  goods  was  two  quai'ter  sections  of  land  in 
Brown  county  of  uncertain  value.  A  deed  to  one  of  the 
quarters  was  executed  in  favor  of  D.  M.  Marquardt's 
wife,  and  a  bond  for  a  deed  to  the  other  quarter  was  made 
out  also  in  favor  of  the  wife  of  D.  M.  Marquardt.  The 
question  whether  the  sale  of  goods  by  Mai'quardt  was 
with  the  intent  to  hindei',  delav  and  defraud  the  <'i»editors 
of  Bosina  Marquardt  was  fairly  submitted  to  the  jury, 
and  that  such  fraudulent  intent  did  exist,  as  found  by 
the  jury,  we  are  satisfied  is  amply  sustained  by  the  evi- 
dence. 

The  gist  of  the  controversy  is  as  to  whether  the  trans- 
fer can  and  should  be  avoided  as  to  the  pur(*haser,  the 
plaintiff  in  error,  and  the  title  by  which  she  claims  di- 
vested for  the  bcMu^ftt  of  the  attaching  creditors  of  Mar- 
quardt. It  is  insisted  by  counsel  that  she  purchased  the 
goods  in  good  faith  and  for  a  full  and  valuable  considera- 
tion, and  without  any  participation  in  any  fraud  that  may 
have  been  intended  or  practiced  by  the  vendor,  and  that 
her  title  and  ownership  can  not  be  successfully  assailed. 
It  is  urged  that  error  was  committed  by  the  trial  court 
in  submitting  this  (luestion  to  the  jury,  in  that  it  was  not 


Vol.  61 J  JANUARY  TERM,  1901.  239 


Brown  v.  Sloan. 


required  that  before  the  sale  could  be  avoided  as  to  the 
vendee,  Brown,  the  jury  must  find,  not  only  that  the 
vendor  entertained  a  fraudulent  design  in  the  sale  of  his 
property,  but  also  that  the  vendee  participated  therein, 
and  that  mere  knowledge  on  her  part  of  the  fraudulent 
intent  of  the  vendor  is  not  sufficient  to  avoid  the  sale  as 
to  her.    The  court  instructed  the  jury  on  this  point  as 
follows:   "The  court  instructs  the  jury,  that  the  law  re- 
quires a  debtor  to  act  in  good  faith  with  his  creditors 
and  apply  his  propeily  not  exempt,  if  need  be  to  the  pay- 
ment of  his  debts.    If  he  attempts  to  evade  this  duty  and 
for  the  purpose  of  hindering,  delaying  or  defrauding  his 
creditors  transfers  his  propei-ty  to  others  with  knowledge 
on  the  part  of  such  grante<*s  of  such  intent,  such  grantees 
will  take  no  title  to  such  property  as  against  such  cred- 
itors, proceeding  to  the  collecting  of  their  claims  by  at- 
tachment upon  said  property."     Also:    '*The   court    in- 
structs the  jury  that  if  tliey  believe  from  the  evidence  that 
the  property  in  controverey  was  sold  by  Mai^quardt,  and 
in  making  such  sale  it  was  the  intent  of  the  seller  to 
hinder,  delay  or  defraud  his  creditors,  and  the  plaintiff 
purchased  such  goods  and  by  herself  or  by  her  agent 
acting  for  her  participated  in  such  fradulent  purpose  or 
at  or  before  the  time  such  sale  was  made  had  knowledge 
of  such  facts  and  circumstances  as  would  have  aroused 
the  suspicions  and  have  put  a  reasonably  prudent  man 
upon  inquiry,  which  inquiry,  if  pursued,  would  have  led 
to  the  knowledge  or  notice  of  such  frauduh*nt  intent  on 
the  part  of  the  seller,  then  in  such  case  the  plaintiff  took 
no  title  to  the  property  so  conveyed  as  against  the  cred- 
itors of  the  seller,  and  the  fact  that  the  plaintiffs  may 
have  paid  a  valuable  consideration  or  even  full  value  for 
the  goods  will  not  render  such  sale  good  aB  against  the 
creditors."    Both  instructions  are  excepted  to,  and  it  is 
argued  that  the  instructions  are  eiToneous  because  the 
law  is  therein  held  to  be  that  the  fraudulent  transfer  of 
property  by  a  vendor  is  invalidated  as  to  the  vendee,  if 
she  had  knowledge  of  the  fraudulent  intent  of  the  vendor, 
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or  knowIe<1ge  of  such  facts  and  circumstances  as  would 
put  a  prudent  man  upon  inquiry,  which,  if  pursued,  would 
lead  to  knowledge,  or  notice  of  the  fraudulent  purpose 
of  the  vendor.  We  understand  these  two  instructions 
correctly  to  state  the  law,  as  has  been  repeatedly  held  in 
this  jurisdiction.  Bollman  v.  Lucas,  22  Nebr.,  796;  Sunday 
Creek  Coal  Co.  v.  Burnhain,  52  Nebr.,  364;  Savage  v.  Hazard, 
11  Nebr.,  323;  Temple  v.  Smith,  13  Nebr.,  513;  Beeh  v. 
Flynn,  28  Nebr.,  575;  Farringtoti  v.  Stone,  35  Nebr.,  456; 
Edwards  v,  Reid,  39  Nebr.,  645.  These  instructions,  with 
others  of  the  same  character,  were  applicable  to  the  evi- 
dence, correctly  stated  the  law  and  were  properly  given 
to  the  jury.  The  instructions  requested  by  plaintiff  in 
error  were  drawn  on  the  theory  that  active  participation 
on  the  part  of  the  vendee  in  the  fraudulent  purposes  of 
the  vendor  was  required  to  be  established  by  the  evidence 
before  the  sale  could  be  avoided  as  to  such  purchaser. 
These,  as  we  have  seen,  do  not  accord  with  the  principle 
enunciated  in  this  jurisdiction,  and  were,  therefore,  prop- 
erly refused. 

We  find  no  error  in  the  record.  The  verdict  of  the  jury 
is  supported  by  the  evidence,  the  judgment  is  in  con- 
formity with  law,  and  should  be 

Affhimed. 


Floyd  Sandagb  v.  State  op  Nebraska. 

Filed  January  23, 1901.    No.  11,407. 

1.  Detectives:  Instruction:  Weighing  of  Testimony,    Where  inform- 

ers, detectives,  or  other  persons  employed  to  hunt  up  testimony 
against  the  accused,  are  called  to  testify  against  him,  he  is 
entitled  to  an  instruction  to  the  jury  that  in  weighing  their 
testimony  greater  care  should  be  exercised  than  in  the  case  of 
witnesses  who  are  wholly  disinterested.  Preuit  v.  People^  5 
Nebr.,  377,  followed. 

2.  Charge:     Conviction:     Principal:     Accessory.      Where    one    is 

charged  as  principal  in  a  felony  he  can  not  be  convicted  as  an 
accessory,  and,  vice  versa^  where  one  is  charged  as  an  accessory 
he  can  not  be  conyicted  as  a  principal;  and  where,  in  a  criminal 
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prosecution  against  a  defendant  charged  as  princix>al  in  the 
crime  of  burglary,  the  jury  are  instructed  that  the  defendant 
may  be  found  guilty  if  he  adyised  and  counseled  the  commis- 
sion of  the  crime,  such  instruction  is  erroneous,  as  authorizing 
a  conyiction  as  an  accessory  on  an  information  charging  him 
as  principal  in  the  alleged  burglary. 

Ebrob  from  the  district  court  for  Fillmore  county. 
Tried  below  before  Stubbs,  J.    Reversed. 

F.  B.  Donisthorpey  for  plaintiff  in  error. 

Constanti/ne  J.  Smythy  Attorney  General,  and  Pa/ul  Pizey, 
contra. 

HOLGOMB^  J. 

The  plaintiff  in  error,  defendant  below,  waa  informed 
against  and  convicted  of  the  crime  of  burglary.  The 
offense  charged  was  alleged  to  have  been  committed  by 
breaking  into  a  chicken-house  with  intent  to  steal  and 
stealing  a  number  of  chickens  therefrom.  The  evidence 
on  which  the  verdict  is  based  is  wholly  circumstantial. 
The  defendant  resided  at  Harvard,  Clay  county,  and  was 
engaged  in  the  business  of  buying  chickens  and  reselling 
them  to  a  poultry  dealer  doing  business  at  Hastings. 
The  offense  is  alleged  to  have  been  committed  about 
seventeen  miles  from  Harvard,  in  the  county  of  Fillmore. 
The  only  direct  evidence  tending  to  show  the  defendant 
to  have  been  at  or  near  the  place  where  the  offense  is 
alleged  to  have  been  committed,  and  in  the  county,  was 
the  testimony  of  one  witness,  residing  in  the  neighbor- 
hood, who  testified  that  on  the  day  preceding  the  night 
of  the  alleged  burglary  the  defendant  called  at  his  resi- 
dence and  made  inquiries  respecting  the  purchase  of 
poultry.  The  testimony  of  this  witness  is  effectually  dis- 
proven  by  other  and  sufficient  evidence  showing  the  de- 
fendant to  have  been  at  home  during  the  afternoon  and 
evening  of  the  day  mentioned.  As  to  the  testimony  of 
the  witness  mentioned,  it  appears  to  have  been  a  case  of 
mistaken  identity.  It  is  abundantly  established  by  the 
20 
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evidence  that  the  defendant  was  in  possession  of  the 
stolen  chickens  on  the  day  succeeding  the  night  of  the 
burglary.  He  claims  to  have  purchased  thera  through 
his  wife  of  one  Viret  Hawkins  and  one  unknown  person. 
The  theory  of  the  state  is  that  the  defendant,  a  brother- 
in-law  named  Ed.  Clark,  and  the  said  Viret  Hawkins, 
who  appears  to  be  a  nephew  of  Clark,  were  all  engaged 
in  the  burglary  and  larceny.  That  the  defendant  had 
guilty  knowledge  of  the  stolen  property  being  such  is, 
we  think,  fairly  inferable  from  the  record.  Whether  as 
a  principal,  accessory,  or  as  one  receiving  stolen  property 
knowing  it  to  be  such,  it  is  not  necessai^y  or  proper  that 
we  should  undertake  herein  to  determine. 

On  the  trial  of  the  case  the  state  relied  on  the  testi- 
mony of  a  witness  who  is  a  member  of  a  detective  aj^so- 
ciation,  and  was  engaged  in  procuring  evidence  to  estab- 
lish the  guilt  of  the  parties  accused  of  the  crime.  The 
witness  testified  to  his  work  as  a  detective,  certain  facts 
which  were  offered  as  tending  to  establish  the  guilt  of 
the  defendant,  and  to  reputed  conversations  had  between 
the  detective  and  the  accused  relating  to  the  offense  with 
which  he  .was  charged.  The  defendant  on  the  trial,  and 
after  the  introduction  of  such  testimony,  requested  an 
instruction  to  the  jury,  to  the  effect  that,  in  weighing  such 
testimony,  greater  care  should  be  exercised  in  relation 
to  the  testimony  of  a  detective  employed  in  hunting  up 
evidence,  who  is  interested  in  or  employed  to  find 
evidence  against  the  accused,  than  in  other  cases;  be- 
cause of  the  natui*al  and  unavoidable  tendency  and  bias 
of  the  mind  of  such  person  to  construe  everything  as 
evidence  against  the  accused,  and  to  disregard  everything 
which  does  not  tend  to  support  a  preconceived  opinion 
of  the  matter  in  which  such  person  is  engaged.  The  in- 
struction was  drawn  in  conformity  with  the  rule  as  an- 
nounced by  Lake,  C.  J.,  in  Freuit  v.  Pco/  ,  5  Nebr.,  377, 
and  should  have  been  given.  The  testimony  was  clearly 
of  the  character  which  entitled  the  defendant  to  an  in- 
struction that  it  should  be  weighed  with  greater  care 
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than  that  given  by  disinterested  witnesses.  Kdstner  v. 
State,  58  Nebr.,  767. 

The  jury  were  also  instructed  in  the  twelfth  instruc- 
tion given  by  the  court  on  its  own  motion  as  follows: 
'*You  are  instructed  that  if  you  shall  find  from  the  evi- 
dence that  the  defend&nt  obtained  possession  of  the 
chickens,  or  some  of  them,  that  were  stolen  from  Mrs. 
Brotherton,  if  in  fact  you  find  that  any  were  stolen,  and 
shall  further  find  from  the  evidence  that  the  accused 
had  knowledge  at  the  time  of  receiving  said  chickens 
that  they  had  been  stolen  from  ilrs.  Brotherton,  still  you 
should  find  the  defendant  not  guilty  of  the  crime  of 
burglary  unless  you  further  find  that  he  participated  in 
the  burglary  or  that  he  counseled  or  advised  the  com- 
mission of  the  crime."  By  this  instruction  the  jury  were 
authorized  to  find  the  defendant  guilty  as  a  principal, 
although  the  jury  may  have  found  by  the  evidence  that 
he  was  only  an  accessory  to  the  crime.  This,  we  under- 
stand, can  not  be  done  under  the  laws  of  this  state,  which 
make  the  offense  of  an  accessory  independent  of  that  of 
the  principal,  and  a  substantive  offense  in  itself. 

The  defendant  was  charged  with  the  crime  of  burglary, 
and  by  the  jury  was  found  guilty  as  charged.  Under 
the  instruction,  this  verdict  was  warranted,  even  though, 
as  is  more  probable  under  the  evidence  as  we  understand 
the  record,  they  believed  he  was  guilty  only  of  aiding, 
abetting,  or  advising  the  commission  of  the  crime,  and 
was  the  recipient  of  the  fruits  thereof.  In  Casey  v.  State, 
49  Nebr.,  403,  says  Post,  0.  J.,  writing  the  opinion  of  the 
court  (p.  406):  "In  those  states  where,  by  statute,  the 
distinction  between  principals  and  accessories  has  been 
abolished,  the  accused  may  be  charged  either  as  a  princi- 
pal or  an  accessory  before  the  fact,  or  both,  at  the 
option  of  the  pleader;  but  in  other  jurisdictions, 
where,  as  in  this  state,  the  rule  of  the  common  law 
has  not  been  relaxed,  one  not  present  or  actually  par- 
ticipating in  the  commission  of  the  crime  alleged, 
but    whose    offense   consists    in    the    aiding,    inciting, 
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(*r  procuring  of  its  commission  by  the  principal  offender, 
should  be  charged  as  an  accessory  before  the  fact, 
and  since,  as  has  been  said,  'The  law  never  con- 
demns without  accusation,  ♦  ♦  ♦  one  indicted  as  a 
principal  in  a  felony  cannot  be  convicted  of  being  an  ac- 
cessory before  the  fact,  or,  indicted  as  such  accessory, 
cannot  be  found  guilty  as  a  principal  felon.'  (1  Bishop, 
Criminal  Law,  sec.  803.)  And  in  Wagna-  v.  States  43  Nebr., 
1,  Irvine,  C,  citing  Wharton's  Criminal  Law,  208,  asserts, 
as  a  familiar  rule,  that  no  conviction  as  an  accessory 
will  lie  under  an  indictment  charging  one  as  principal, 
and  vice  versa.^^ 

It  follows  from  what  has  been  said  that  the  judgment 
of  conviction  can  not  be  sustained,  but  must  be  reversed 
and  a  new  trial  ordered,  which  is  accordingly  done. 


Rbversed  and  remanded. 


Fred  Parsons  v.  State  of  Nebraska. 

Filed  Januaby  23, 1901.    No.  11,423. 

1.  Sale  of  Liquor:    Possession  of  Liquor:    Pbesuiiption:    Poweb  of 

Legiblatube.  It  is  comi)etent  for  the  legislature  to  provide  in 
an  act  regulating  the  license  and  sale  of  intoxicating  liquors, 
that  the  possession  of  such  liquors  by  one  not  having  a  license 
or  other  permit  for  the  sale  thereof  shall  be  presumptive  evi- 
dence of  the  violation  of  the  act,  unless,  after  examination,  the 
person  charged  shaU  satisfactorily  account  for  and  explain  the 
possession  thereof. 

2.  Constitutional   Law.     Such    provisions   are   not   violative    of   the 

constitutional  provision  1o  the  elTect  that  no  person  shall,  in 
any  criminal  case,  be  compelled  to  give  evidence  against  him- 
self. 

3.  Possession  of  Liquor:    Evidence.     In  a  prosecution  under  section 

20,  chapter  50,  Compiled  Statutes,  for  keeping  intoxicating  liq- 
uors for  sale  in  violation  of  law,  the  possession  of  such  liquors 
by  the  accused,  when  established  by  the  evidence,  is  presump- 
tive evidence  of  guilt,  unless  the  accused  shall  satisfactorily 
account  for  and  explain  the  possession  thereof,  and  that  they 
were  not  kept  for  an  unlawful  purpose.  Durfee  v.  f^tate,  53 
Nebr.,  214.  followed. 
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4.  InstruclionB.    Instructions  based  upon  the  above  mentioned  seo- 
tion  examined,  and  held,  properly  given. 

5. .     Instructions   to   the   jury  when  taken  together   fix  the 

time  of  the  commission  of  the  offense  at  or  about  the  time 
charged  in  the  information;  held  properly  given  as  to  the  re- 
quirement that  the  intention  to  sell  must  be  a  present  intention 
vdthin  the  meaning  of  the  statute. 

'6.  Court  of  General  Jurisdiction:  Jttbisdiotional  Pbesumftion.  In 
a  court  of  general  jurisdiction,  jurisdictional  facts  and  the 
regularity  of  the  proceedings  had  therein  will  be  presumed; 
and  where,  on  the  trial  in  the  district  court  of  a  person  charged 
with  the  keeping  of  liquors  unlawfully  and  for  the  purpose 
of  sale,  it  is  shown  that  such  liquors  were  seized  under  a  search 
warrant  issued  out  of  the  cotmty  court,  held  that  it  is  not 
necessary  to  introduce  in  evidence  the  statutory  affidavit  upon 
which  the  search  warrant  was  Issued. 

Errob  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Frost,  J.    Affirmed. 

W.  M.  Morningy  for  plaintiff  in  error. 

Consta/ntine  J.  Smythy  Attorney  Oetieral,  and  Willis  D. 
Oldham^  Deputy,  contra. 

HOLOOMB,  J. 

The  defendant  was  convicted  on  two  counts  for  selling 
intoxicating  liquors  without  a  license,  and  on  one  count 
for  keeping  such  liquors  for  the  purpose  of  sale  and  with 
the  intention  of  selling  and  dis;>osing  of  the  same  with- 
out a  license  or  druggist^s  permit.  It  is  argued  that  the 
conviction  as  to  the  last  of  the  counts  mentioned  is 
wrongful  and  erroneous,  because  of  the  section  of  the 
statute  under  which  the  charge  was  made,  providing  that 
"the  possession  of  any  of  said  liquors  shall  be  presump- 
tive evidence  of  a  violation  of  this  chapter  and  subject 
the  person  to  the  fine  prescribed  in  section  eleven,  unless 
after  examination  he  shall  satisfactorily  account  for  and 
explain  the  possession  thereof." 

The  validity  of  the  statute  is  assailed  on  the  ground 
that  it  denies  the  defendant  a  fair  jury  trial  according  to 
the  course  of  the  common  law,  by  substituting  the  judg- 
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ment  of  the  legislature  for  the  judgment  of  the  jury  as 
to  the  weight  to  be  given  to  the  evidence;  and  also  vio- 
lates the  constitutional  provision  providing  that  no  per- 
son shall^  in  any  criminal  case,  be  compelled  to  give 
evidence  against  himself.  That  it  is  competent  for  the 
legislature  to  provide  that  certain  facts,  when  established, 
shall  be  presumptive  evidence  of  the  material  and  ulti- 
mate fact  to  be  proven  in  cases  of  this  character,  is  well 
settled  by  current  authority,  and  the  validity  of  the 
identical  section  now  assailed  is  affirmed  in  Diirfee  v. 
State,  53  Nebr.,  214.  An  exhaustive  discussion  of  the  sub- 
ject and  principles  involved  is  found  in  People  v.  Camion, 
139  N.  Y.,  32.  See,  also,  State  v.  Wilson,  15  R.  I.,  180. 
By  section  20,  chapter  50,  it  is  made  unlawful  for  any 
person  to  keep  for  the  purpose  of  sale  without  license  or 
druggist's  permit  any  malt,  spirituous  or  vinous  liquors, 
and  a  penalty  for  the  violation  of  the  law  is  provided 
for.  Any  person  who  is  found  possessing  intoxicating 
liquors  with  the  intention  of  disposing  of  the  same  with- 
out a  license  or  permit  is  deemed  guilty  of  a  misde- 
meanor, and  may  on  conviction  be  punished  as  provided 
by  section  eleven.  The  validity  of  this  legislation  is,  we 
presume,  unquestioned.  Provisions  follow  for  a  search 
of  premises  for  intoxicating  liquors  kept  for  sale  without 
a  license  and  in  violation  of  law,  and  it  is  provided  that, 
in  the  event  of  arrest  of  a  person  charged  with  unlawfully 
keeping  such  liquors  for  the  purpose  of  sale,  on  the  trial, 
"the  possession  of  any  such  liquors  shall  be  pi-esumptive 
evidence  of  the  violation  of  this  chapter,  and  subject  the 
person  to  the  fine  prescribed  in  section  eleven,  unless, 
after  examination,  he  shall  satisfactorily  account  for  and 
explain  the  possession  thereof,  and  that  it  was  not  kept 
for  an  unlawful  purpose."  If  it  be  true  that  the  legis- 
lature has  the  power  to  provide  that  the  possession  of 
intoxicating  liquors,  unexplained  and  unaccounted  for 
by  one  not  having  a  license  or  other  permit  for  the  sale 
thereof,  shall  be  presumptive  evidence  of  the  violation 
of  the  chapter  regulating  the  license  and  sale  of  such 
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liquors,  as  has  already  been  determined,  and,  as  we  think, 
correctly  so,  then,  as  it  occurs  to  us,  there  is  nothing  in 
the  act  violative  of  the  constitutional  provision  to  the 
effect  that  no  person,  in  any  criminal  case,  shall  be  com- 
pelled to  give  evidence  against  himself.     A  defendant 
charged  with  unlawful  keeping  of  intoxicating  liquors 
for  the  purpose  of  sale  may  rely  upon  his  constitutional 
right  of  not  testifying,  and  require  the  prosecution,  by 
competent  evidence,  to  establish  his  guilt  of  the  offense 
charged,  beyond  a  reasonable  doubt.     A  jury,  upon  the 
trial  of  a  cause,  can  only  convict  after  every  material 
allegation  is  established  by  the  required  proof.    No  pen- 
alty can  be  imposed  until  a  conviction  is  had.    What  the 
law  says  is  that  when  the  possession  of  intoxicating 
liquors  by  a  person  without  a  license  or  other  authority 
to  sell  the  same  is  established,  such  fact,  unless  the  pos- 
session is  accounted  for  or  explained,  shall  be  presump- 
tive evidence  that  the  liquor  was  kept  for  the  purpose  of 
sale  in  violation  of  the  chapter  regulating  the  license 
and  sale  of  intoxicating  liquors.    When  possession  is  es- 
tablished by  competent  evidence,  then  the  legal  presump- 
tion arises,  and  it  devolves  upon  a  defendant  to  satis- 
factorily account  for  or  explain  such  possession.     Such 
a  rule  existed  in  the  trial  of  many  criminal  cases  at  com- 
mon law,  and  we  know  of  no  legal  principle  or  constitu- 
tional provisions  inhibiting  a  legislature  from  enacting 
a  law  incorporating  the  same  into  the  statutes.     The 
possession  may  be  accounted  for  and  explained  by  any 
competent  evidence,  whether  given  by  the  defendant  or 
others  qualified  to  testify  regarding  the  subject.     Tlu* 
wording  of  the  section,  "and  subject  the  person  to  the 
fine  prescribed  in  section  eleven,"  must  be  construed  to 
mean  that  only  after  conviction  the  penalty  prescribed 
may  be  imposed  as  a  punishment  for  violating  the  law; 
and  does  not  make  it  obligatory  upon  a  jury  to  return  a 
verdict  of  guilty,  unless  satisfied  of  the  defendant's  guilt, 
as  in  other  criminal  trials.    The  objections  to  the  validity 
of  the  act  are  not  well  taken, 
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An  instruction  given,  which  follows  the  provisions  of 
law  as  contained  in  the  section  referred  to,  is  excepted  to. 
The  instruction  is  substantially  the  same  as  that  given  in 
Durfee  v.  Stoic,  53  Nebr.,  214,  which,  on  error  proceeding, 
was  approved  by  this  court  as  a  correct  expression  of  the 
law.    That  decision  is  adhei-ed  to  and  followed. 

Objection  is  made  to  one  instruction  on  the  ground 
that  it  failed  to  state  that  the  keeping  of  intoxicating 
liquors  must  be  with  a  present  intention  of  selling  the 
same.  The  time  mentioned  in  the  information  was  defi- 
nite and  certain.  The  instruction  complained  of  is  as 
follows:  "The  jury  are  instructed  that  it  is  not  incum- 
bent upon  the  state  to  prove  any  specific  sale  to  any  in- 
dividual or  any  particular  date  under  the  allegations  of 
the  fourth  count  of  the  information,  but  that  under  said 
count  the  jury  may  consider  any  evidence  of  sales  to- 
gether with  other  circumstances  which  tend  to  prove  that 
the  defendant  was  keeping  in  his  possession  beer  as 
charged  in  the  fourth  count  with  the  intent  of  disposing 
of  the  same  without  first  having  procured  a  license,  or 
druggist's  permit  for  the  sale  of  the  same,  if  any  such 
facts  are  proven.  You  are  further  instructed  that  if  you 
find  from  the  facts  proved,  if  any  such  are  proved,  that 

the  defendant  was  on  or  about  the dav  of  

1900  keeping  beer  in  his  possession  in  the  county  of  Lan- 
caster and  state  of  Nebraska,  with  the  intention  of  dis- 
posing of  the  same  without  license  or  druggist's  permit, 
then  and  in  that  case  you  will  find  the  defendant  guilty 
as  he  stands  charged  in  the  fourth  count  of  the  informa- 
tion." This,  in  view  of  other  instructions,  to  the  effect 
that,  in  order  to  convict,  the  proof  must  show  possession 
for  the  purpose  of  sale  at  or  about  the  time  alleged  in 
the  information,  is  sufficient,  and  the  failure  to  name 
the  day  and  month  is  without  prejudicial  error. 

It  is  also  urged  that  no  evidence  was  introduced  of 
the  filing  of  the  statutory  affidavit  authorizing  a  search 
warrant  for  the  liquor  seized,  and  the  order  made  direct- 
ing the  destruction  of  the  same  was  erroneous.    This  pro- 
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vision  is  incidental  only  to  the  main  trials  and  the  defend- 
ant can  not  predicate  error  as  to  his  conviction  because 
of  an  order  erroneously  entered  directing  the  destruc- 
tion of  the  liquors  found  under  the  search  warrant.  The 
evidence,  however,  discloses  that  the  officer  finding  such 
liquors  was  acting  under  and  by  virtue  of  a  search  war- 
rant issued  out  of  the  county  court,  and  the  proceedings 
had  in  the  district  court,  being  in  a  court  of  general 
jurisdiction,  will  be  presumed  to  have  been  regular,  and 
it  will  be  presumed  that  jurisdiction  over  the  property 
was  obtained  by  filing  the  affidavit  required  by  statute. 
Perceiving  no  error  in  the  record,  the  judgment  is 

Affirmed. 

NoTB. — See  the  questioii  of  statutory  evidence  discussed  in  Oom- 
nionwedlth  v.  Williams,  6  Gray  [Mass.]  1,  opinion  by  Merrick,  J.,  dis- 
senting opinion  by  Thomas,  J. — ^Befobtbb. 


Jens  Jensen  v.  Lottfa  E.  Halstead. 

Piled  February  6, 1901.    No.  9,325. 

1.  Verdict  on  Conflicting  Evidence.    Verdict  of  a  jury  on  conflicting 

evidence  wiU  not  be  disturbed  on  review. 

2.  Malicious  Prosecution:   Advice  of  Counsel.    One  who,  before  in- 

stituting a  criminal  prosecution,  makes  a  full,  fair  and  honest 
statement  to  an  attorney  of  all  the  facts  within  his  knowledge, 
or  which  he  could  have  ascertained  by  the  exercise  of  reason- 
able diligence,  bearing  upon  the  guilt  of  the  accused,  and  in 
good  faith  acts  upon  his  advice,  will  not  be  liable  in  an  action 
for  malicious  prosecution.  But  if  he  withholds  from  counsel 
any  material  facts  within  his  knowledge,  the  advice  received 
will  afford  him  no  protection. 

3.  — :    Disclosures  to  Ck)UNSEL:    Testimony:   Conclusion.     The 

defendant  in  an  action  for  malicious  prosecution  will  not  be 
permitted  to  testify  that  he  related  to  his  counsel,  before  in- 
Btituting  the  criminal  prosecution,  all  the  facts  and  circum- 
stances within  his  knowledge,  as  it  would  be  the  statement  of 
a  mere  conclusion,  which  it  is  the  province  of  the  jury  to  draw 
from  the  entire  evidence  adduced  on  the  trial. 
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Instruction:  Beyebsiblb  Ebb6b.     In  an  action  for  mali- 


cious prosecution  it  is  reversible  error  to  instruct  the  jury  that 
the  information  which  Mdll  justify  the  making  of  a  criminal 
complaint  against  another  must  be  of  such  a  character  and 
obtained  from  such  a  source  that  business  men  generally,  of 
ordinary  care,  prudence  and  discretion  would  feel  authorized 
in  acting  thereon. 

5.  Instmction.    An  instruction  ia  erroneous  which  contains  conflict- 
ing statements  of  law. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcbtt,  J.    Reversed. 

I.  J.  Dunn,  for  plaintiff  in  error. 

Charles  W.  Haller^  contra. 

HORYAIjy  O.  J. 

This  is  an  error  proceeding  from  a  judgment  of  the 
district  court  of  Douglas  county  in  an  action  wherein 
Mrs.  Lotta  Halstead  was  plaintiff  and  Jens  Jensen  was 
defendant.  Jensen  had  caused  the  arrest  of  Mrs.  Hal- 
stead on  a  charge  of  malicious  destruction  of  property, 
of  which  charge  she  had,  on  trial,  been  acquitted.  She 
thereupon  brought  an  action  against  him  for  malicious 
prosecution,  in  which  she  was  successful.  Some  sixteen 
alleged  errors,  out  of  the  remarkable  number  of  thirty- 
eight  assigned,  are  insisted  upon  in  the  brief  of  counsel. 
These,  however,  can  be  grouped  under  more  general 
heads,  thus  obviating  the  tediousness  of  referring  to  each 
separately.  Several  of  the  alleged  errors  go  to  the  ques- 
tion of  whether  there  is  evidence  in  the  record  from  whirh 
the  jury  could  find  that  in  bringing  the  criminal  prosc^cu- 
tion  Jensen  was  actuated  by  malice,  or  whether  there 
was  on  his  part  want  of  probable  cause.  Counsel  cite 
the  court  to  the  evidence  of  the  defendant  to  establish 
the  fact  that  the  jury  were  not  justified  in  finding  there 
was  either  malice  or  probable  cause.  Unfortunately  for 
counsel,  the  testimony  of  plaintiff  and  defendant  was 
contradictory  in  many  material  particulars.     We  have 
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carefully  reviewed  the  record,  and  the  conclusion  is  ir- 
resistible that  if  the  jury  believed  plaintiff,  and  the  ver- 
dict would  indicate  that  it  did,  rather  than  defendant, 
it  was  justified  in  finding  that  he  had  no  probable  cause 
in  causing  her  arrest  on  the  criminal  charge,  and  that  in 
so  doing  he  was  actuated  by  malicious  motives.  The  ar- 
rest of  plaintiff  on  the  criminal  charge  grew  out  of  the 
removal  by  her  of  a  certain  hall  rack,  which  had  been 
attached  to  a  house  belonging  to  defendant,  in  which 
she  was  a  tenant.  It  is  claimed  that  she  had  no  legal 
right  to  take  this  hall  rack  down,  and,  therefore,  defend- 
ant was  justified  in  believing  that  she  acted  maliciously 
in  so  doing.  We  do  not  so  conclude.  That  she  had  no 
legal  right  to  take  it  down  (if  such  be  a  fact)  would  not 
make  her  act  malicious;  neither  would  the  fact  alone 
that  she  had  torn  it  down  without  color  of  right  justify 
him  in  believing  that  she  acted  maliciously.  What  con- 
struction he  was  warranted  in  putting  upon  her  acts  de- 
pended entirely  upon  her  motive  in  the  premises,  as  dis- 
closed by  the  evidence.  Had  the  jury  believed  defendant, 
it  would  have  been  authorized  in  concluding  that  she 
acted  maliciously  in  taking  down  this  rack,  and  that  he 
was,  therefore,  justified  in  causing  her  arrest.  'As  al- 
ready stated,  evidence  was  adduced  by  her  which  tended 
to  establish  the  contrary;  therefore  we  can  not  disturb 
the  verdict. 

Defendant  pleaded  as  a  defense  to  the  cause  of  action 
of  plaintiff  that  before  instituting  the  criminal  prosecu- 
tion he  had  disclosed  all  the  material  facts  to  his  counsel, 
and  acted  on  his  advice  in  bringing  the  same.  Upon  the 
stand  he  testified  to  what  he  stated  to  his  counsel.  It 
is  contended  that  this  constituted  a  defense  to  the  present 
action,  and  that  the  jury  should  have  found  for  the  de- 
fendant. If  they  believed  the  statements  of  defendant 
and  his  counsel  to  have  been  the  facts  in  the  case,  the 
jury  certainly  should  have  found  in  his  favor.  Unfortu- 
nately for  him  again,  what  he  claimed  to  be  the  material 
facts,  detailed  to  bis  counsel,  failed  to  agree  with  those 
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testified  to  by  plaintiff  and  her  witnesses,  which  he  must 
have  known,  and  it  must  be  presumed  that  the  jury  be- 
lieved her.  If  it  did,  it  was  justified  in  reaching  the  con- 
clusion that  defendant  failed  to  truthfully  detail  to  his 
counsel  all  of  the  material  facts  that  must  have  been 
within  his  knowledge;  hence  his  defense,  from  the  stand- 
point of  the  jury,  failed  him.  Manninij  v,  Finn,  23  Nebr., 
511;  Drci/fus  v.  AnI,  29  Nebr.,  191;  Jonasen  v,  Kennedy,  39 
Nebr.,  313. 

Error  is  further  predicated  upon  the  ruling  of  the 
court  sustaining  an  objection  to  the  following  question 
put  to  defendant  by  his  counsel:  "Q.  I  will  now  ask 
vou,  Mr.  Jensen,  if,  when  vou  went  to  the  oflSce  of  your 
attorney  on  the  second  day  of  July,  before  this  complaint 
was  filed,  if  you  detailed  to  him  all  of  the  facts  and  cir- 
cumstances so  far  as  you  knew  or  were  able  to  learn  at 
that  time  with  reference  to  this  matter?"  The  objection 
was  that  the  question  called  for  a  conclusion.  This  rul- 
ing was  proper.  The  conclusion  called  for  was  a  verj- 
material  one,  wholly  within  the  province  of  the  jury, 
whose  duty  it  was  to  infer  this  conclusion,  or  its  opposite, 
from  the  evidence.  It  is  argued  that,  although  he  had 
already  stated  what  he  had  communicated  to  his  counsel, 
an  answer  to  this  question  was  necessary  in  order  to  es- 
tablish the  fact  that  he  had  detailed  to  him  all  the  facts 
that  were  at  that  time  within  his  knowledge.  Doubtless 
a  question  which  sought  to  draw  from  him  a  statement 
that  what  he  had  told  his  counsel  was  all  that  he  knew  at 
the  time  of  the  communication  might  have  been  proper, 
as  it  would  not  have  involved  the  objectionable  part  of 
the  question  propounded.  However  that  may  be,  the 
question  actually  put  was  certainly  properly  excluded 
by  the  court. 

Several  errors  are  predicated  upon  instructions  given 
by  the  court;  among  them  the  following  instruction  is 
duly  excepted  to  and  the  giving  of  it  urged  in  the  brief 
as  error:  "The  information  that  will  justify  the  making 
of  a  criminal  complaint  against  anoth.  r  for  the  purpose 
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of  having  him  arrested  must  be  of  such  character  and 
obtained  from  such  sources  that  business  men  generally, 
of  ordinary  care,  prudence  and  discretion  would  feel  au- 
thorized to  act  upon  it  under  similar  circumstances.  And 
in  this  case,  if  the  jury  believe  from  the  evidence  that 
the  defendant  made  the  alleged  affidavit  before  the  police 
judge  for  the  arrest  of  the  plaintiff,  and  that  she  was 
arrested  in  consequence  thereof,  then  it  is  a  question  of 
fact  to  be  determined  by  the  jury  from  the  evidence 
whether  the  defendant,  when  he  made  the  complaint, 
acted  upon  such  information  as  a  man  of  ordinary  care, 
prudence  and  discretion  would  have  felt  warranted  in 
acting  npon  under  similar  circumstances."  .  There  was 
undoubtedly  error  committed  by  the  court  in  the  first 
part  of  this  instruction.  The  jury  were  confined  to  a 
certain  class  of  men  of  ordinary  care  and  prudence,  to- 
wit,  to  business  men.  Now,  the  law  knows  no  distinc- 
tions relative  to  men  of  prudence  and  discretion,  the  rule 
applies  to  all  men  of  ordinary  care  and  prudence  regard- 
less of  their  calling  in  life,  or  their  mental  attainments, 
or  lack  of  them.  A  juror  might  believe  that  the  defend- 
ant had  acted,  in  the  respects  pointed  out,  with  a  degree 
of  care  equal  to  what  would  be  expected  of  a  lawyer,  a 
physician,  a  laborer,  a  mechanic  or  a  minister  of  the 
gospel  of  ordinary  care  and  prudence,  but  not  with  a 
degree  of  prudence  and  discretion  to  be  expected  from  a 
business  man  of  that  character;  hence  there  was  error  in 
giving  the  instruction,  .although  the  latter  part  of  the 
same  instruction  may  have  stated  the  rule  correctly,  for 
the  jury  were  justified  in  assuming  that  the  court  re- 
ferred in  that  part  to  the  same  class  of  persons  referred 
to  in  the  first  part, — to  business  men  rather  than  to  men 
generally,  of  ordinary  prudence  and  discretion.  At  best, 
the  instruction  is  misleading,  for  one  portion  of  the  jury 
may  have  followed  tlie  first  part  of  the  instruction,  and 
another  the  latter.  The  error,  too,  is  of  a  character  that 
can  not  be  cured  by  giving  another — correc^t  instruction. 
In  a  great  many  cases  this  court  has  announced  the  rule 
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that  an  instruction  which  mistates  the  lijw  can  not  be 
cured  by  another  instruction  which  states  it  correctly, 
since  the  jury  would  be  left  in  doubt  as  to  which  was 
correct  Bank  v.  Lounrey,  36  Nebr.,  290;  Carson  v.  Steveris, 
40  Nebr.,  112;  Richardson  v.  Halstead,  44  Nebr.,  606;  Barr 
t\  StatCj  45  Nebr..  458;  Metz  v.  State,  46  Nebr.,  547.  Hence 
there  was  prejudicial  error  in  giving  this  instruction,  and 
for  that  reason  the  case  must  be  reversed. 

Numerous  other  objections  are  raised  to  the  instruc- 
tions, which  it  is  unnecesary  to  notice. 

For  the  reasons  stated  the  judgment  of  the  lower  court 
is  reversed. 

Beversbd  and  KEUAm>m>. 


Nbbbaska  Loan  &  Building  Association,  appellant, 
V.  Sarah  V.  Perkins  et  al.,  appellees. 

Filed  Febbuaby  6, 1901.    No.  9,342. 

1.  Constitutional  Law:    Leoislatiye  Bill:     Comprehensive  Titles: 

SuRBEPTiTious  LEGISLATION.  The  purpose  of  flection  19,  article 
2,  constitution  of  1866,  which  declares  that  "No  bill  shall  con- 
tain more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title,"  was  not  to  prohibit  comprehensive  titles,  but 
rather  to  prevent  surreptitious  legislation,  and  to  obviate  the 
evils  following  from  the  practice  of  including  in  one  bill  more 
than  a  single  subject  in  nowise  related  to  one  another. 

2.  Title:    Abstbagt  of  Bill.    Where  a  title  indicates  the  subject  of 

proposed  legislation,  the  essential  requirements  of  the  con- 
stitution are  met,  although  such  title  is  not  a  complete  abstraet 
of  the  bill. 

3.  Legislative  Act:  Title.     The  title  to  an  act  of  the  legislature  of 

1873,  entitled  "An  act  to  enable  associations  of  persons  for 
raising  funds  to  be  loaned  among  their  member::;  for  building 
them  homesteads  and  (.)ther  purposes,  to  become  bodies  cor- 
porate," with  sufficieiit  clearness  indicates  the  subject  of  leg- 
islation. 

4.  Act  Complete  in  Itself.     Said  act  of  1873  is  complete  in  iteelf, 

and   embraces  a   single  subject   of   legislation. 


J 
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5.  Statute  Complete  Not  Bepugnant  to  Constitution.    A  statute  com- 

plete in  itself  is  not  repugnant  to  the  constitution,  though  it 
may  conflict  with  some  other  statute. 

6.  Legislature  Can  Not  Interpret  Law.    The  legislature  may  not  pre- 

scribe what  construction  the  courts   shall   place   upon   a   law. 
The  interpretation  of  statutes  is  for  the  judiciary. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Reversed. 

Kennedy  d  Learned,  for  appellant. 

Howard  B,  Smithy  contra. 

NORVAL,  0.  J. 

Suit  was  commenced  in  the  district  court  for  Douglas 
county  by  the  Nebraska  Loan  &  Building  Association 
against  Sarah  E.  Perkins  and  Gyrus  V.  Perkins  to  fore- 
close a  certain  moi'tgage  given  by  the  latter  to  the  for- 
mer, also  to  cancel  certain  shares  of  the  stock  of  said 
association  pledged  by  said  Sarah  E.  Perkins  as  security 
for  the  payment  of  the  same  debt.  On  trial,  a  decree  was 
rendered  in  favor  of  defendants,  the  court  having  found 
that  the  debt  was  fully  paid.  Plaintiff  was  a  building 
and  loan  association,  organized  under  the  laws  of  1873, 
chapter  11,  page  207,  General  Statutes,  1873,  entitled 
"An  act  to  enable  associations  of  persons  for  raising 
funds  to  be  loaned  among  their  members  for  building 
them  homesteads  and  other  purposes,  to  become  bodies- 
corporate.'^  The  contract  in  question  was  entered  into 
prior  to  the  amendment  of  said  law  in  1891.  The  court 
below  could  not  have  found  that  said  debt  was  paid  un- 
less the  contract  waB  tainted  with  usury,  and  it  could 
not  have  been  usurious  unless  the  act  of  1873  was  uncon- 
stitutional; and  that  it  is  unconstitutional  is  the  con- 
tention of  counsel  for  defendants,  who  insist  in  their 
brief  that  the  act  is  void  for  the  following  alleged  rea- 
sons : 

1.  That  it  contains  more  than  one  subject,  and  its  sub- 
jects are  not  clearly  expressed  in  its  title. 
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2.  That  paid  act,  in  effect,  amends  the  general  interest 
law,  also  the  general  corporation  law  of  the  state,  with- 
out containing  the  sections  so  amended,  and  without  re- 
pealing the  same. 

3.  Because  a  portion  of  the  act  ha*  been  by  this  e*ourt 
held  void,  and  it  is  claimed  su<*h  portion  was  a  material 
indu(*ement  to  the  le^';islature  to  pass  the  act  as  a  whole. 

4.  Because  that  portion  of  the  act  which  provides  that 
although  the  dues,  fines,  premiums  and  other  charges 
paid  bj  members  may  aggregate  a  greater  amount  than 
the  legal  rate  of  interest,  on  loans  made  them,  such  pay- 
ments sliall  not  be  construed  to  make  such  transacrionn 
usurious,  is  an  attempt  on  the  part  of  the  legislature  to 
usurp  the  powers  of  the  courts,  and  tht^refore  void. 

These  objections  we  will  examine  and  discuss  in  their 
order.  If  any  one  of  them  is  tenable,  the  lower  court  was 
right  in  rendering  the  decree  it  did ;  if  none  of  them  can 
be  sustained,  the  decree  must  be  reversed. 

The  evils  which  the  framers  of  the  constitution  of  18(ifi 
sought  by  section  19,  article  2  thereof,  to  obviate  were 
surreptitious  legishition,  and  a  then  common  practice  of 
including  in  one  bill  various  subjects  in  nowise  related 
to  one  another,  by  means  of  wliioh  a  sufficient  number 
of  votes  could  be  mustered  to  the  support  of  jn'ovisions 
which,  if  entertained  on  their  individual  merits,  would 
fail  of  passage.  It  was  not  intended  thereby  to  prohibit 
comprehensive  titles.  State  v.  Stuht.  52  Nebr.,  209;  Pax- 
ton  &  Hershey  Irrigating  Canal  d  Land  Co,  v.  Farmers  & 
Merchants  Irrigation  &  Land  Co.,  45  Nebr.,  884;  State  v, 
Bemis,  45  Nebr.,  724;  Van  Horn  v.  State,  46  Nebr.,  62. 
Boggs  v.  Washington  Count g,  10  Nebr.,  297.  If  each  piece 
of  legislation  must  be  confined  to  a  single  subject,  it  is 
evident  that,  so  far  as  that  one  bill  is  concerned,  there 
is  little  opportunity  for  trading  votes  on  one  portion  in 
order  to  secure  votes  on  some  other — certainly  much  less 
than  under  the  old  custom,  which  permitted  the  inclusion 
in  a  bill  of  any  number  of  subjects,  regardless  of  their  re- 
lations or  congruity.     If  the  title  must  clearly  express 
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the  subject,  the  smuggling  into  a  bill  legislation  inimi- 
cal to  public  welfare  is  rendered  more  diflftcult,  for  a 
legislator  or  citizen  who  reads  the  title  of  a  pending  bill 
is  apprised  of  the  subject  of  legislation,  although  not 
necessarily  of  the  specific  contents  of  the  bill,  and  thus 
put  upon  inquiry  as  to  its  contents.  It  is  not  essential 
that  the  title  chosen  by  the  legislature  be  the  most  ap- 
propriate; if  it  indicates  the  scope  and  purpose  of  the 
act,  it  is  sufficient.  State  v.  Bemis,  ybi  svjyra;  In  re  White, 
33  Nebr.,  812.  Neither  is  it  necessary  that  the  title  in- 
form its  readers  of  the  specific  contents  of  the  bill.  If  it 
indicates  the  subject  of  the  proposed  legislation,  it  meets 
all  essential  requirements.  It  needs  not  that  it  be  a 
complete  abstract  and  epitome  of  the  contents  of  the  bill. 
If  no  portion  of  the  bill  is  foreign  to  the  subject  of  legis- 
lation, as  indicated  by  the  title,  however  general  the  lat- 
ter may  be,  it  is  in  harmony  with  the  constitutional  man- 
date. Boggs  v.  Washington  County ,  uhi  supra;  Hopkins  v. 
8coU,  38  Nebr.,  661;  State  v.  Moore,  48  Nebr.,  870.  It  is 
to  be  presumed  that  both  legislators  and  citizens  gen- 
erally are  familiar  with  the  institutions  sought  to  be  en- 
couraged by  the  legislation  here  attacked,  and  more  or 
less  so  with  the  methods  by  them  employed  in  attaining 
their  objects.  Any  person  reading  the  title  of  this  act 
would  infer  that  the  object  of  the  bill  was  to  encourage 
the  multiplication  of  these  concerns,  that  shareholders 
might,  through  their  instrumentality,  secure  themselves 
homes.  He  would  further  infer  that  the  bill  would  dis- 
close the  usual  provisions  relative  to  organizations  of 
that  class.  He  would  expect  to  find  provisions  relative 
to  the  manner  in  which  money  was  to  be  obtained,  the 
conditions  upon  which  its  use  might  be  secured  by  those 
desiring  it,  the  consideration  exacted  for  such  use,  and 
all  such  matters  as  are  usual  to  institutions  of  that  na- 
ture. Everyone  knows  that,  in  order  to  obtain  money  for 
any  purpose,  some  inducement  must  be  offered  those  who 
have  it  by  those  who  have  it  not.  This  inducement  usu- 
ally takes  the  form  of  interest.  It  is  as  much  to  be  ex- 
21 
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pected  that  in -such  legislation  provisions  regarding  in- 
terest will  exist,  as  tliat  there  will  be  found  prescribed 
the  rules  and  conditions  for  admission  of  members.  If 
regulations  concerning  interest  are  to  be  anticipated, 
regulations  concerning  the  rate  of  interest  could  scarcely 
be  called  surreptitious.  Nor  would  it  be  a  matter  of  sur- 
prise if  the  reader  of  such  a  title  should,  on  a  more  par- 
ticular examination  of  the  bill,  find  therein  the  liabilities 
of  stockholders  ^defined,  or  the  exception  of  such  con- 
tracts as  it  makes  with  borrowers  from  the  general  usury 
laws,  or  provisions  relative  to  assessments,  dues,  fines, 
premiums  and  forfeitures,  for  these  subjects  are  all  of 
the  very  essence  of  institutions  of  this  character.  Without 
them,  there  could  exist  no  organizations  of  that  character. 
To  hold  that  these  subjects  are  not  Avithin  the  title  would 
strip  the  act  down  to  the  bare  wor<linp;  of  the  title  itself, 
which  would  merely  enable  certain  persons  to  incor- 
porate, a  right  they  already  had  under  General  Statutes, 
1873,  chapter  11,  section  123,  under  which  corporations 
may  be  formed  for  any  lawful  purpose;  and  this  would 
be  convicting  the  legislature  of  frivol ousness.  The  con- 
stitutional provision  under  consideration  does  not  tend 
to  unnecessarily  restrict  legislation;  it  does  not  compel 
the  division  of  laws  into  separate  acts,  each  covering 
merely  a  minute  subdivision  of  what  Avould,  if  properly 
connected,  constitute  a  systematically  arranged  whole, 
though  the  unconnected  parts  of  the  whole  might  be 
nianv.  A  construction  of  the  fundamental  law  that 
would  require  the  separation  of  logically  or  naturally 
connected  parts  from  each  other,  and  their  separate  en- 
actment, would  render  valid  legislation  almost  impossi- 
ble. The  purpose  of  the  fundamental  law  is  subserved 
when  the  objects  for  its  existence  are  attained,  when 
there  is  a  natural  coiiiitH'tion  between  the  various  parts 
of  an  act,  and  nothing  foreign  to  the  title  is  hidden 
therein.  This  we  think  tlie  act  in  question  accomplishes. 
Another  phase  of  the  same  question  may  be  discussed 
in  this  connection.    It  will  be  noted  that  the  title  of  the 
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act  provides  for  the  organization  of  associations  for  the 
purpose  of  "raising  funds  to  be  loaned  among  their  mem- 
bers for  building  them  homesteads."  Section  1  of  the 
net  provides  that  these  shall  be  organizcnl  "for  the  pur- 
pose of  raising  moneys  to  be  loane<l  among  the  members, 
*  *  *  for  use  in  buying  lots  or  houses,  or  in  building 
or  repairing  or  removing  incumbrances  from  houses/'  etc., 
and  it  is  argued  that  this  portion  of  the  act  is  much 
broader  than  the  title,  and  for  that  reason  violates  the 
constitutional  mandate.  Doubtless  a  legislature  may 
make  the  title  to  an  act  as  restrictive  as  it  pleases,  and 
may  sometimes  so  frame  it  as  to  preclude  many  matters 
being  included  in  the  act  which  might  with  entire  pro- 
priety have  been  embraced  in  the  one  enactment,  had  the 
title  chosen  not  been  too  much  narrowed.  Cooley,  (Con- 
stitutional limitations  [6th  ed.],  178.  But  a  reasonable 
interpretation  of  this  act  will  scarce  comport  with  the 
argument  of  counsel  to  the  effect  that  the  title  is  too 
restrictive.  While  the  word  **build''  is  employed  in  the 
title,  we  doubt  not  it  was  employed  in  the  sense  of  obtain, 
secure  or  acquire.  The  object  sought  was  the  obtaining 
of  a  home  for  the  family,  and  the  method  of  obtaining  it, 
whether  by  purchase,  by  borrowing  money  from  the  asso- 
ciation with  which  to  buy  a  tract  of  land  and  thereon 
erect  a  home,  or  to  repair,  or  remove  incumbrances  from, 
a  home  already  purchase<l  Avould  be  immaterial.  We  are, 
therefore,  of  opinion  that  the  title  does  not  restrict  mem- 
bers to  the  single  method  of  building  a  home  but  that 
all  the  means  set  out  in  section  1  are  legitimate,  and 
within  the  meaning  and  intent  of  the  title. 

The  second  objection  is  also  untenable.  The  act  in 
question  is  complete  in  itself,  and  could  not,  therefore, 
be  repugnant  to  the  constitution,  though  it  might  con- 
flict with,  or  be  repugnant  to,  some  other  statute.  State 
V,  Moore,  mpra;  Van  Horn  v.  State,  supra;  Bryant  v.  Dakota 
County,  53  Nebr.,  755;  Smith  v.  State,  34  Nebr.,  689. 
Whether  it  does  or  does  not  conflict  with  the  general 
usury  laws,  or  those  concerning  corporations,  is  imma- 


260  NEBRASKA  REPORTS.  [Vol.  61 

Nebraaka  Iioan  ft  BuUdiiMr  Aas'n  v.  Perkins. 

terialy  for  the  reason  just  stated.  Nor  is  the  fact  that  it 
refers  to  another  law,  making  it  requisite  to  follow  the 
requirements  of  the  latter  in  forming  these  corporations, 
a  reason  why  this  rule  should  not  prevail.  This  does  not 
constitute  the  act  so  uncertain  as  to  render  it  difficult 
to  ascertain  just  what  the  law  is  intended  to  be.  The 
object  of  the  constitution  in  requiring  the  portion  of  the 
law  amended  to  be  included  in  the  new  legislation  is  to 
preclude  the  amendment  of  laws  in  so  blind  a  manner 
as  to  render  it  difficult  to  ascertain  just  what  law  is 
intended  to  be  amended.  Cooley,  Constitutional  Limita- 
tionSy  181.  The  act  has  none  of  the  elements  of  an  amend- 
atory statute;  it  is  distinctly  legislation  upon  a  new  sub- 
ject, and  relative  to  such  subject  is  complete,  although 
some  of  its  provisions  may  in  effect  modify  other  statutes. 
A  building  is  an  independent  entity,  although  it  may  be 
composed  of  materials  similar  in  form  and  substance  to 
those  contained  in  thousands  of  neighboring  structures, 
and  though  it  may  exclude  the  light  from  and  in  many 
ways  modify  the  appearance  and  use  of  these  others.  So 
a  statute  is  not  necessarily  amendatory  of  another  be- 
cause of  the  fact  that  in  its  operation  and  effect  it  may 
widen  or  narrow  the  scope  of  some  other  act.  In  the 
case  of  Lincoln  Building  &  Saving  Ass^n  v.  Qraham^  7  Nebr., 
173,  this  court  held  certain  portions  of  this  act  void,  be- 
cause it  appeared  that  there  was  an  attempt  therein  to 
give  to  those  portions  a  retroactive  operation,  and  in  that 
manner  validate  contracts  executed  before  the  passage 
of  the  act,  but  which  were  void  from  their  inception.  It 
is  evident  that  the  portions  referred  to  are  not  an  essen- 
tial part  of  the  law  now  being  considered;  they  have  no 
relation  whatever  to  future  associations,  or  to  their  op- 
erations. To  separate  them  from  the  body  of  the  act  in 
no  way  affects  the  operation  or  scope  of  the  law,  so  far 
as  relates  to  the  organization  of  these  associations,  and 
the  act  is  as  complete,  and  as  readily  carried  out,  without 
as  with  those  portions.  State  v,  Stuhty  supra;  State  v. 
Moore,  supra.    There  is  no  convincing  force  in  the  argu- 
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ment  that  proviaions  relating  solely  to  contracts  made 
prior  to  the  passage  of  the  act  in  question  could  have  been 
an  inducement  to  its  passage.  The  legislature  was  in- 
terested in  enacting  a  law  making  it  possible  for  the  in- 
corporation of  these  concerns,  rather  than  in  validating 
contracts  which  had  never  been  made  by  them.  State  v. 
Stuhty  ubi  supra.  It  is  not  within  the  province  of  .the 
legislature  to  interpret  the  law,  or  to  apply  it  to  particu- 
lar caBeSy  that  being  peculiarly  the  duty  of  the  courts. 
But  we  do  not  think  that  the  legislature,  in  reciting 
that  the  contracts  of  these  associations  should  not  be 
construed  to  be  usurious,  intended  to  usurp  judicial 
functions.  While  the  wording  of  the  statute  would  bear 
the  construction  that  it  was  a  direction  to  the  courts, 
yet  the  substance  of  the  legislation  must  be  regarded, 
rather  than  the  form,  and  for  that  reason  we  are  of  opin- 
ion that  it  was  rather  the  intention  of  the  legislature  to 
establish  a  rule  of  interest  relative  to  this  particular 
class  of  contracts;  that  the  act  is  declaratory,  the  intent 
thereby  being  to  relieve  the  contracts  of  these  institutions 
from  the  operation  of  the  usury  laws,  rather  than  an  at- 
tempt to  arrogate  to  the  legislature  judicial  functions. 
Cooley,  Constitutional  Limitations,  113. 

For  the  reasons  given,  it  is  the  conclusion  of  the  court 
that  the  act  in  question  does  not  violate  any  of  the  con- 
stitutional limitations  referred  to  in  the  brief  of  counsel ; 
for  which  reason  the  judgment  of  the  lower  court  must 
be  reversed  and  the  case  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion. 

Reversed  and  remanded. 
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Embry  S.  Ellis  bt  al.  v.  Alice  Mussblman  et  al. 

Filed  February  6, 1901.    No.  9,352. 

1.  Creditor:  Secitrity  from  Insolvent  Dertor:   Intent  to  Defraud. 

A  creditor  may  lawfully  accept  security  from  an  insolvent  debtor, 
but  it  is  not  permissible  to  do  so  for  the  purpose,  and  with  the 
intention,  of  defrauding  other  creditors. 

2.  Mortgrage:  Form  op  Arsolute  Deed:  Insolvent  Debtor:  Badge  of 

Fraud:  Withholding  from  Record:  Exaggerated  Considera- 
tion. A  mortgage  in  the  form  of  an  absolute  deed,  when  given  by 
an  insolvent  debtor,  is  a  badge  of  fraud.  So  also,  under  some  cir- 
cumstances, is  the  withholding  of  such  an  instrument  from  rec- 
ord, or  the  statement  therein  of  a  false  and  exaggerated  consid- 
eration. 

3.  Evidence:  Judgment.     Evidence  examined,  and   found  to  support 

the  judgment. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  LBrrroN,  J.    Affirmed, 

L.  M.  Pembertony  for  plaintiffs  in  error. 

F.  B.  Sheldon  and  Frank  T.  Ransom,  contra, 

Sullivan,  J. 

The  purpose  of  this  action,  which  was  brought  by  the 
defendants  in  error  in  the  district  court  for  Gage  county, 
was  to  have  the  real  estate  described  in  the  petition  sold 
for  the  satisfaction  of  certain  judgments  recovered  by 
them  against  Joseph  Ellis.  A  trial  of  the  issues  formed 
by  the  pleadings  resulted  in  a  finding  that  Ellis,  the 
former  owner  of  the  property,  transferred  it  to  his  sons, 
the  plaintiffs  in  error,  on  April  8,  1895,  and  that  the 
deeds  of  conveyance  were  made  and  received  for  the  pur- 
pose, and  with  the  intention,  of  hindering,  delaying  and 
defrauding  the  grantor's  creditors.  A  decree  was  ren- 
dered awarding  the  relief  for  which  the  creditors  prayed. 
The  only  question  discussed  by  counsel  is  the  sufficiency 
of  the  evidence  to  sustain  the  conclusion  of  the  trial  court. 
As  the  result  of  a  careful  reading  of  the  record  our  con- 
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viction  is  that  the  judgment  rendered  does  complete  jus- 
tice between  the  parties  and  should  not  be  disturbed. 
It  is  true  that  Joseph  Ellis  was  indebted  to  his  sons  at 
the  time  he  conveyed  to  them  the  land  in  question;  but 
that  fact  did  not  necessarily  make  the  conveyance  valid, 
nor  shield  them  from  the  assaults  of  creditors.  The 
plaintiffs  in  error  might  lawfully  accept  security  from 
their  father,  but  it  was  not  permissible  for  them  to  do 
so  with  the  intention  of  defrauding  other  creditors.  If 
a  conveyance  is  the  product  of  two  motives,  one  innocent 
and  the  other  corrupt,  it  is,  according  to  all  the  authori- 
ties, within  the  proscription  of  the  statute  of  frauds. 
Ifcdrick  v,  Strauss,  42  Nebr.,  485;  Landauer  v.  Mack,  43 
Xebr.,  430.  The  rule  upon  this  subject  is  thus  perspicu- 
ously stated  in  the  American  and  English  Encyclopedia 
of  Law:  "Although  a  creditor  who  obtains  from  an  in- 
solvent debtor  an  assignment  of  property  in  payment  of, 
or  as  security  for  his  debt,  may  know  that  his  debtor  is 
acting  with  the  design  of  delaying  and  defrauding  other 
creditors,  he  will  not  lose  his  preference  by  reason  of 
such  knowledge,  if  he  takes  the  assignment  in  good  faith, 
and  without  any  view  of  aiding  in  the  consummation  of 
the  purpose,  further  than  necessarily  results  from  secur- 
ing a  preference  to  himself.  If,  however,  it  appears  from 
the  circumstances  attending  the  transaction  that  the  pre- 
ferred creditor  was  not  acting  with  the  sole  purpose  of 
securing  the  payment  of  his  own  debt,  but  also  from  a 
desire  to  aid  the  debtor  in  defeating  other  creditors,  or 
in  covering  up  his  property,  or  in  giving  him  a  secret 
interest  therein,  or  in  locking  it  up  in  any  way  for  the 
debtor's  own  use  and  benefit,  the  creditor  will  not  be 
protected,  but  the  transaction  will  be  declared  fraudu- 
lent." Vol.  14,  2d  ed.,  pp.  295,  296.  Although  the  Ellis 
boys  knew  that  their  father's  affairs  were  involved  and 
that  he  was  liable  to  be  sued  at  any  time,  they  took  from 
him  warranty  deeds  which  they  withheld  from  record 
for  about  nine  months.  Those  deeds  when  recorded  were 
calculated  to  deceive  creditors.    They  concealed  the  in- 
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terest  of  the  father  and  proclaimed  to  the  world  that 
the  absolute  ownership  of  the  property  conveyed  was  in 
the  sons.  Neither  of  the  deeds  truly  expressed  the  con- 
sideration for  which  it  was  given.  Truth  was  not  even 
approximated.  The  transaction,  as  the  record  reveals  it, 
is  flecked  with  the  indicia  of  fraud.  It  was  evidently  de- 
signed by  all  the  parties  as  a  protection  to  the  father  as 
well  as  to  the  sons.    The  judgment  is 

Affirmed. 


National  Bank  of  Commerce,  appellee,  v.  Annie  B. 

kinkead  et  al.,  appellants. 

Piled  Februabt  6, 1901.    No.  9,359. 

1.  Decree  of  Foreclosure:  Modification:  Personal  Liability.  A  de- 
cree of  foreclosure,  in  so  far  as  it  directs  a  sale  of  the  mortgaged 
property,  is  in  no  manner  affected  by  a  modification  touching 
the  personal  liability  of  one  of  the  defendants. 

2. :  Power  of  Officer:  Derivation:  Order  of  Sale:  Decree. 

The  power  of  an  officer  under  a  decree  of  foreclosure  is  derived 
from  the  decree  itself,  and  not  from  the  order  of  sale  issued 
by  the  clerk;  and  if  such  officer  has  made  the  sale  in  accordance 
with  the  decree,  it  is  the  duty  of  the  court  to  confirm  it. 

3.  Valid  Appraisement:   Sale:    Complaint:    Invalid  Appraisement. 

Where  there  is  one  valid  appraisement  of  property  and  a  sale 
thereof  for  more  than  two-thirds  of  such  appraisement,  it  is  no 
just  ground  of  complaint  that  there  was  another  appraisement 
which  was  not  valid. 

4.  Conflicting  Evidence.    Where  the  evidence,  adduced  on  the  hear- 

ing of  objections  to  an  a^ipraisement  because  the  valuation  is 
too  low,  is  conflicting,  if  the  finding  of  the  court  has  substantial 
support  it  will  not  be  disturbed. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Kbysor,  J.    Affirmed. 

A.  N.  Ferguson^  for  appellants. 

E.  J.  Cornish^  contra. 
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Sullivan,  J. 


This  is  an  appeal  from  an  order  confirming  a  sale  made 
by  the  sheriff  of  Douglas  county  under  a  decree  of  fore- 
closure. The  real  estate  in  question  was  originally  owned 
by  Mary  Cunningham,  who  mortgaged  it  to  the  National 
Bank  of  Commerce  and  a  part  of  it  was  subsequently 
sold  to  Annie  R.  Kinkead.  The  bank  brought  an  action 
to  enforce  its  security,  and  at  the  February,  1895,  term 
of  the  court  obtained  a  decree  directing  a  sale  of  the 
mortgaged  property  and  adjudging  Kinkead  to  be  per- 
sonally liable  for  any  deficiency  that  might  exist  after  the 
due  application  of  the  proceeds  of  the  sale.  A  motion  by 
Kinkead  to  vacate  this  decree  was  considered  and  over- 
ruled at  a  subsequent  term.  The  record,  after  reciting 
the  decision  of  the  court  upon  the  motion,  continues: 
"It  further  appearing  to  the  court  that  a  certain  clerical 
error  and  mistake  appears  in  said  decrc^e  as  entered  of 
record  herein,  by  consent  of  the  parties  hereto,  on  mo- 
tion of  the  defendant  Annie  R.  Kinkead  in  open  court, 
it  is  ordered  that  said  decree  be  amended  nunc  pro  tunc 
as  of  the  date  of  the  3d  day  of  April,  1895,  so  that  the 
said  decree  as  amended  shall  read  as  follows."  Then  fol- 
lows the  decree  substantially  as  originally  rendered,  ex- 
cept that  the  finding  with  respect  to  the  personal  liabil- 
ity of  Kinkead  is  omitted.  The  property  was  appraised 
and  sold  under  the  second  decree,  but  the  court  refused 
to  confirm  the  sale,  because  that  decree  was  entered  with- 
out notice  to  Cunningham  and  was,  as  to  her,  void  for 
want  of  jurisdiction.  The  bank  then  proceeded  under  the 
first  decree  and  caused  the  property  to  be  again  ap- 
praised, advertised  and  sold.  •  This  sale  was  approved  by 
the  court,  and,  in  our  judgment,  the  decision  was  right. 
Conceding  that  the  modified  decree  was  void  as  to  Cun- 
ningham and  valid  as  to  the  bank  and  Kinkead,  it  does 
not  follow  that  the  court  was  without  authority  to  sell 
the  mortgaged  property  for  the  satisfaction  of  the  amount 
due  upon  the  mortgage.    It  is  perfectly  plain  that  it  was 
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the  office  of  the  second  decree  to  strike  out  of  the  first 
decree  the  provision  making  Kinkead  personally  liable 
for  a  deficiency.  The  court  did  not  intend  to  make  two 
decrees  for  the  sale  of  the  property.  But  if  the  court 
had  made  two  decrees,  that  would  not  afford  any  suffi- 
cient reason  for  refusing  confirmation  of  the  sale.  The 
power  to  sell  was  not  derived  from  the  oi-der  of  sale  held 
by  the  sheriff,  but  from  the  decree;  and  if  the  sale  was 
in  accordance  with  the  decree,  it  was  the  duty  of  the  court 
to  ratify  it.  As  there  was  one  valid  appraisement,  and 
a  sale  of  the  property  for  more  than  two-thirds  of  such 
appraisement,  it  is  no  just  ground  of  complaint  that 
there  was  another  appraisement  which  was  not  valid. 
Nebraska  Loan  d  Tntst  Co.  v,  Ilamcr,  40  Nebr.,  281.  The 
court  decreed  a  sale  of  the  property;  it  then  sold  it  for 
more  than  two-thirds  of  its  value  as  fixed  by  appraisers 
lawfully  chosen;  that  is  all  there  is  to  this  branch  of  the 
case;  it  is  the  sum  and  substance  of  the  principal  matter 
in  dispute.  Whether  the  power  to  sell  was  derived  from 
one  decree  or  the  other,  or  from  both,  can  be  of  no  pos- 
sible consequence  in  deteniiining  the  controversy  now 
before  us  for  decision. 

It  is  contended  that  the  appraisement  was  not  fair, 
that  the  valuation  was  too  low,  and  that  it  should  have 
been  set  aside.  The  evidence  u])on  this  question  is  sub- 
stantially conflicting,  and,  while  the  preponderance  seems 
to  be  with  appellant,  we  think  the  finding  of  the  trial 
court  is  not  without  sufficient  support  and  we,  therefore, 
decline  to  disturb  it. 

The  order  of  confirmation  is 

Apfibmbd. 
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David  C.  John,  apprllbb,  v.  William  J.  Oonnbll  bt 

AL.,  appellants.* 

Filed  Fkbbttabt  6, 1901.    No.  9,373. 

1  Ordinance  of  City:  Gbading  Street:  AsosRTAmMENT  of  Damages: 
Mandatory  Enactment.  The  provision  of  section  117  of  the 
Omaha  charter  (Session  Laws,  1887,  ch.  10)  with  respect  to  the 
ascertainment  of  damages  before  ordering  the  grading  of  a 
street  is  mandatory  and  indispensable;  and  compliance  with  the 
requirement  is  essential  to  vest  the  mayor  and  council  with 
jurisdiction  to  levy  a  grading  tax. 

2.  Void  Tax:  Lien:  Transfer  from  Public  to  Purchaser.  Whether 
a  tax  sale  is  void  on  account  of  irregularities,  or  is  void  for  want 
of  authority  in  the  treasurer  to  sell,  the  lien  of  the  tax  for  the 
non-payment  of  which  the  sale  was  made  is  transferred  from 
the  public  to  the  purchaser. 

3-  lAen:  Transfer,  And  in  such  case  the  lien  for  any  prior  or  subse- 
quent taxes  afterwards  paid  by  the  purchaser  for  the  protec- 
tion of  his  rights  under  the  tax-sale  certificate  is  likewise  trans- 
ferred to  him. 

4.  Tax-Sale  Certificate:  Lien.  A  tax-sale  certificate  based  upon  a 
void  levy  or  assessment  gives  to  the  person  to  whom  it  is  issued 
no  lien  upon  the  property  described  therein. 


6.  :  :  Owner's?  Kiuiits.  But  if  the  owner  of  such  certifi- 
cate, in  the  belief  that  it  is  valid,  pays  taxes  subsequently 
levied  and  which  are  a  lien  upon  the  property  described  in  the 
certificate,  he  is  subrogated  to  the  rights  of  the  public  in  such 
taxes  and  entitled  to  enforce  the  lien  therefor. 

6.  Becord:  Substantial  Compliaxce.  Where  the  record  shows  sub- 
stantial compliance  with  the  jurisdictional  prerequisites  by  the 
taxing  authorities  in  levying  a  special  assessment,  and  the  land- 
owner fails  to  point  out  or  suggest  the  existence  of  any  sub- 
stantial defect  in  the  proceedings,  the  judgment  of  the  district 
court  refusing  to  enforce  the  lien  created  by  the  statute  in 
lavor  of  the  public  vdll  be  reversed. 

Appeal  from  the  district  court  for  Douglas  couuty. 
Heard  below  before  Powell,  J.    Reversed. 

Oonnell  d  Ives,  for  appellants. 

Henry  P,  Leamtt  and  William  D.  Beckett,  contra, 

•Rehearing  allowed. 
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Sullivan,  J. 

This  action  to  foreclose  a  tax  lien  was  brought  by 
David  C.  John  against  William  J.  ConneU  in  the  district 
court  for  Douglas  county.  It  is  claimed  that  the  lien 
results  from  a  tax  sale  based  upon  a  special  assessment 
made  by  the  proper  authorities  of  the  city  of  Omaha  to 
defray  the  cost  and  expense  of  grading  Poppleton  ave- 
nue between  Twentieth  and  Thirtv-sixth  streets.  It  is 
alleged  in  the  petition  and  shown  by  the  proof  that  in 
1892  the  defendant's  lot  was,  by  the  county  treasurer, 
sold  for  the  satisfaction  of  a  delinquent  grading  assess- 
ment; that  the  plaintiff  was  the  purchaser;  that  he  re- 
ceived a  tax-sale  certificate  in  the  usual  form,  and  that 
he  afterwards  paid  other  general  and  special  taxes 
charged  against  the  property.  The  court  found  that  the 
special  assessments  were  void,  but  that  the  general  taxes 
were  valid;  it  also  found  that  the  plaintiff  was  the  owner 
by  subrogation  of  the  lien  for  general  taxes  and  ren- 
dered a  decree  enforcing  the  same.  Both  parties  appeal. 
The  defendant  insists  that  the  tax  sale  was  not  grounded 
upon  a  valid  tax,  and  that,  therefore,  the  plaintiff  ac- 
quired neither  a  lien  upon  the  property  nor  the  right  to 
pay  taxes  levied  against  it  for  subsequent  yeara. 

At  the  time. Poppleton  avenue  was  ordered  gi'aded  by 
the  city  authorities  the  charter  of  1887  had  been  adopted 
and  was  in  force.  By  section  117  (Session  Laws,  1887, 
ch.  10)  it  was  provided:  "Before  any  street,  avenue,  or 
alley  shall  be  ordered  graded,  the  damages,  if  any,  by 
reason  of  such  grading  to  property  along  that  portion 
of  the  street  proposed  to  be  graded,  including  approaches 
thereto,  shall  first  be  ascertained  and  determined  by 
three  disinterested  freeholders,  who  shall  be  appointed 
by  the  mayor  and  council  for  that  purpose,  who  shall 
make  such  appraisement,  taking  into  consideration  the 
benefits,  if  any,  to  such  property,  and  who  shall  exclude 
any  damages  resulting  from  any  change  or  changes  of 
the  original  or  first  established  grade,  and  the  amount  of 
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damages  so  assessed,  unless  an  appeal  is  taken,  shall  be 
due  and  payable  to  such  property  owners,  or  their  ajj^ents, 
in  sixty  days  after  the  completion  and  acceptance  of  such 
work  of  grading."  The  requirement  of  this  section  in 
regard  to  the  ascertainment  of  damages  was,  in  our  opin- 
ion, mandatory  and  indispensable;  it  was  a  condition 
precedent  to  the  exercise  of  the  power  to  order  the  grad- 
ing to  be  done.  Our  former  decisions  compel  us  to  this 
conclusion.  Smith  v.  City  of  Omaha,  49  Nebr.,  883;  Ives 
V.  Ireffy  51  Nebr.,  136;  Merrill  v.  Shields,  57  Nebr.,  78; 
Henderson  v.  City  of  South  Omnha,  60  Nebr.,  125;  Yon  Steen 
V.  City  of  Beatrice,  36  Nebr.,  421;  State  v.  Birkhauser,  37 
Nebr.,  521;  Harmon  v.  City  of  Omaha,  53  Nebr.,  164; 
Leavitt  v.  Bell,  55  Nebr.,  57.  There  was  no  attempt  on 
the  part  of  the  city  authorities  to  comply  with  section 
117,  supra,  and  consequently  they  never  acquired  juris- 
diction to  levy  the  grading  tax.  Not  only  was  the  sale 
to  plaintiff  unwarranted  and  null,  but  the  levy  itself  was 
without  lawful  authority  and  created  no  lien  against 
defendant's  property. 

Having  concluded  that  the  tax  sale  was  not  grounded 
on  a  valid  assessment,  we  have  next  to  inquire  whether 
the  court  erred  in  giving  judgment  in  favor  of  John  for 
the  general  taxes  which  he  paid  on  the  assumption  that 
he  had  obtained  a  lien  by  virtue  of  the  treasurer's  cer- 
tificate. It  is  now  thoroughly  settled  by  the  decisions 
of  this  court  that,  so  far  as  the  purchaser  is  concerned, 
there  is  no  substantial  distinction  between  tax  sales  that 
are  void  on  account  of  irregularities  and  those  that  are 
void  for  want  of  authority  in  the  treasurer  to  sell.  In 
either  case  the  lien  of  the  tax,  for  the  non-payment  of 
which  the  sale  was  made,  is  transferred  from  the  public 
to  the  purchaser;  and  so  also  is  the  lien  of  any  prior  or 
subsequent  tax  afterwards  paid  by  the  purchaser  for 
the  protection  of  his  rights  under  the  treasurer's  cer- 
tificate, (irant  v.  Bartholomew,  57  Nebr.,  673;  Adamn  r. 
Osgood,  60  Nebr.,  779.  The  defendant,  however,  contends 
that  the  right  to  pay  subsequent  taxes  does  not  exist  in 
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favor  of  a  person  who  has  only  an  apparent  and  not  an 
actual  lien  upon  the  property.  It  is  said  that  in  such 
ease  there  can  be  no  subrogation,  because  that  right 
does  not  belong  to  one  who  makes  a  payment  voluntarily, 
and  not  for  the  protection  of  some  right  or  interest  which 
he  has  in  the  property.  Such  is  the  rule  laid  down  in 
Sheldon  on  Subrogation,  sec.  240,  and  it  is  not  ques- 
tioned here;  but  it  has  been  held  in  this  state  that  the 
holder  of  a  tax-sale  certifi(*ate  is  not  a  volunteer,  even 
though  the  land  described  in  the  certificate  is  exempt 
from  taxation.  Wilson  v.  Butler  County,  26  Nebr.,  676. 
In  the  case  just  cited  Maxwell,  J.,  speaking  for  the 
court,  said  (p.  683):  "A  party  having  a  lien  on  real  es- 
tate, or  having  reason  to  believe  that  he  has  such  lien, 
by  paying  taxes  to  protect  the  same,  cannot  be  said  to 
have  made  such  payments  voluntarily,  so  as^  to  preclude 
a  recovei'y."  And  further  along  in  the  same  opinion  the 
learned  justice  observes  (pp.  683,  684):  "The  tax  pur- 
chaser has  a  right  to  assume  that  the  records  of  the 
county  state  the  facts  as  they  actually  exist,  and  rely 
upon  them,  and  is  not  compelled  to  look  elsewhere  for 
evidence  of  their  veracity."  In  Merriam  v.  Hrmple,  17 
Nebr.,  345,  the  tax,  for  the  satisfaction  of  which  the  de- 
fendant's property  was  sold,  was  void  because,  according 
to  the  decisions  under  the  former  revenue  law,  the  fail- 
ure of  the  assessor  to  swear  to  the  assessment  roll  was  a 
jurisdictional  defect.  Morrill  v.  Taylor,  6  Nebr.,  236; 
Lyixam  v,  Anderson,  9  Nebr.,  367;  McNish  v,  Pe7'rhw.  14 
Nebr.,  582.  But  it  was  held,  nevertheless,  that  the  plain- 
tiff had,  by  the  payment  of  subsequent  taxes,  become 
subrogated  to  the  rights  of  the  public  and  was  entitled 
to  enforce  the  lien  acquired  thereby.  The  doctrine  of 
the  case  is  thus  stated  in  the  syllabus:  "Where  the  pur- 
chaser at  a  void  sale  of  real  estate  for  taxes  pays  the 
taxes  legally  levied  upon  the  real  estate  for  subsequent 
years,  upon  a  failure  of  his  title  he  will  be  subrogated 
to  the  rights  of  the  county  to  the  extent  of  the  legal 
taxes  so  paid  by  him  with  legal  interest,  even  though  the 
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taxes  upon  which  the  sale  was  had  were  void  by  reason 
of  the  default  of  the  assessor  in  not  filinj;  the  proper 
oath  with  the  assessment  roll." 

It  has  been  said  over  and  over  again  in  the  decisions 
of  this  court  that  the  policy  of  our  revenue  law  has  al- 
ways been  to  encourage  men  to  become  purchasers  at 
tax  sales  by  insuring  them  against  loss  of  the  money  in- 
vested. The  most  recent  expression  upon  the  subject  is 
found  in  Orant  v.  Bartholomew^  supra.  In  that  case 
Bagan,  C,  speaking  of  the  legislation  in  favor  of  pur- 
chasers at  tax  sales,  said  (p.  688):  "Now  what  was  the 
object  of  this  legislation?  It  was  designed  as  an  in- 
centive and  an  inducement  to  persons  to  purchase  real 
estate  offered  for  sale  by  county  treasurers  for  the  non- 
payment of  delinquent  taxes  thereon  so  that  the  state 
might  collect  its  revenues  and  discharge  its  obligations; 
and  the  legislature,  having  in  mind  the  abhorrence  of 
the  courts  for  all  forfeitures  and  the  disposition  upon 
their  part  to  put  a  strict  construction  upon  revenue  laws 
which  deprived  the  citizen  of  his  property  for  a  tax  much 
less  than  its  value,  provided  that  in  no  event  should  a 
purchaser  at  a  tax  sale  whose  title  failed  lose  his  money. 
If  one  purchased  at  a  tax  sale  real  estate  on  which  no 
tax  was  due  at  the  time,  then  the  county  was  to  hold  the 
purchaser  harmless  by  reimbursing  him  the  money  he 
had  paid  out  at  such  tax  sale;  and  if  the  land  was  liable 
for  taxation,  if  taxes  were  due  and  delinquent  against 
the  land,  then  the  owner  of  a  tax-sale  certificate  was 
declared  to  be  the  assignee  and  the  owner  of  the  liens 
which  the  public  had  against  that  land  and  for  which 
the  public  had  sold  or  attempted  to  sell  iV^  The  doc- 
trine of  subrogation  has  its  foundation  in  the  principles 
of  natural  equity,  and  it  is  quite  probable  that  the  legis- 
lature contemplated,  as  a  matter  of  justice  as  well  as 
of  iK)licy,  that  when  the  public  received  payment  of  any 
taxes  from  a  tax-sale  purchaser,  the  right  of  the  public 
— ^its  lien  for  taxes — should  be  transferred  to  and  vest 
im  such  purchaser.    The  holder  of  a  tax-sale  certiflcate 
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pays  subsequent  taxes  with  the  understanding  that  he 
will  be  subrogated  to  the  rights  of  the  public;  and  the 
county  treasurer,  the  agent  of  the  public,  receives  pay- 
ment with  a  like  understanding  of  the  effect  of  the  trans- 
action. This  being  so  it  would  seem  that  the  statute 
(Compiled  Statutes,  1899,  ch.  77,  art  1,  sec.  116)  should 
be  given  a  liberal  construction,  with  the  view  of  making 
the  intention  of  the  parties  effective.  To  permit  the  ex- 
tinguishment oi  a  tax  lien  when  the  tax  is  paid  by  the 
holder  of  the  treasurer's  certificate  would  tend  to  frus- 
trate the  policy  of  the  state  with  respect  to  the  collection 
of  its  revenues,  and  would  benefit  no  one  except  the  de- 
linquent landowner  whose  attempt  to  escape  the  burdens 
of  government  renders  him  undeserving  of  its  solicitude. 
Our  examination  of  the  record  has  not  revealed  any 
vital  infirmity  in  the  proceeding  which  resulted  in  the 
levy  of  the  sewer  tax,  and  defendant  has  not  pointed 
out,  or  even  suggested,  the  existence  of  any  substantial 
defect  in  such  proceeding.  We  conclude,  therefore,  that 
the  special  sewer  tax  is  valid  and  that  the  court  erred 
in  not  enforcing  it.  The  judgment  is  reversed  and  the 
cause  remanded,  with  direction  to  the  district  court  to 
render  a  decree  enforcing  the  lien  for  general  taxes  and 
for  the  special  sewer  tax. 

JUDGMBNT  AOOO&DlNaiiT. 


Hayes  County  v.  John  H.  CHBigrrNssa. 

FlliED  Februaby  6, 1901.    No.  9,380. 

1.  County  CSerk:  Salary:  Fee  Book:  Accounting.  The  county  clerk 
of  each  county  in  this  state  is  required  by  law  to  enter  upon 
his  fee  book  and  account  to  the  county  board  for  all  moneja 
recelTed  by  him  as  salary. 

2. :  :  Agreement  with  Board:  CoMPXirsATioir  nr  Sxcxss 

OF  LociT.    An  agreement  or  understanding  between  Ihe  county 
board  and  county  clerk  that  the  latter  (diall  reoelifo. 
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forming  his  official  duties,  compensation  in  excess  of  the  limit 
fixed  by  law  is  null  and  void. 

S. :  :  Claim:    Adjudication i  .  AvAiiiABiLiTT  Pbo   Tanto. 

Where  a  claim  for  salary  and  extra  compensation  is  presented 
by  a  county  clerk  to  the  county  board  and  aUowed,  the  order 
of  allowance  is  available  to  the  clerk  as  an  adjudication,  only 
to  the  extent  that  the  board  acted  judicially. 


4. :  :  :  :   :   Pboof.    In  such  case  the 

clerk,  if  he  relies  on  the  action  of  the  board  as  an  adjudication 

in  his  favor,  must  show  affirmatively  what  part  of  the  claim 

•allowed  was  for  extra  compensation  and  what  part  for  salary. 

5.  Pinding  of  Beferee:  Effect:  BEVERSAii:  Action  of  thb  Coubt. 
Where  the  findings  of  a  referee  have  the  effect  of  a  special 
verdict,  and  the  decision  of  the  trial  court  is  reversed  for  error 
which  does  not  affect  the  findings  or  impeach  their  correctness, 
this  court  will  render  the  proper  judgment  or  remand  the  cause 
with  special  directions. 

Error   from   the  district   court   for   Hayes   county. 
Tried  below  before  Grimes,  J.    Reversed. 

John  Wilson  and  Webster  8.  MorlaUy  for  plaintiff  in  error. 
John  W.  Cole  and  R.  (7.  Orr^  contra. 

Sullivan,  J. 

John  H.  Christner,  the  plaintiff  below,  was  the  duly 
constituted  county  clerk  of  Hayes  county  during  the 
years  1888  and  1889.  In  this  action,  which  came  to  the 
district  court  by  appeal  from  an  order  of  the  county 
board,  he  filed  a  petition  asking  a  judgment  for  the  sum 
of  $1,361,  which  he  claimed  was  due  him  on  account  of 
services  rendered  and  money  expended  for  the  county 
while  acting  in  his  official  capacity.  The  issues  evolved 
by  the  pleadings  were  tried  before  a  referee,  who  in  due 
time  filed  his  report  finding  that  the  plaintiff  should  be 
charged  with  fees  earned  and  received  amounting  to 
f4,646  and  be  credited  with  $4,923,  for  services  rendered 
and  money  paid  out.  For  the  difference  between  these 
amounts,  being  |277,  the  court  gave  judgment  against 
the  county.  The  report  of  the  referee,  which  has  the 
22 
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effect  of  a  special  verdict,  does  not,  in  our  opinion,  sup- 
port the  decision  rendered.  It  is  quite  evident  from  the 
report  that  the  plaintiff  received  $350  as  salary  which 
the  referee  erroneously  failed  to  cbarjije  him  with  in  the 
accounting.  The  findings  relating  to  this  matter  are  as 
follows : 

"3.  That  for  the  year  1888  it  was  agreed  and  under- 
stood by  and  between  the  plaintiff  and  the  board  of 
county  commissioners  of  said  county  that  the  plaintiflf 
should  receive  a  salary  of  |200  per  annum,  for  attending 
to  the  business  of  the  county  and  for  finishing  work  left 
undone  by  his  predecessor  in  office. 

"4.  That  the  only  record  of  the  action  of  said  board 
of  county  commissioners  in  the  matter  of  *  *  *  allow- 
ance for  salary  to  the  plaintiflf  for  the  year  1888,  as 
county  clerk  of  said  county,  entered  upon  the  commis- 
sioners' record,  was  made  on  the  3d  day  of  April  1888, 
and  is  as  follows:  ^On  motion  the  county  clerk  is  allowed 
|200  per  year  for  doing  the  county  work.'    »    ♦    » 

"13.  That  the  plaintiflf  made  out  and  filed  with  the 
board  of  county  commissioners  of  said  county,  a  sworn 
claim  for  the  sum  of  ?100  for  his  salary  from  January 
5th,  1888,  to  July  Ist,  1888,  and  on  the  18th  day  of  June 
1888,  said  claim  was  duly  audited  by  said  board  of  county 
commissioners  and  a  warrant  was  drawn  on  the  treas- 
urer of  said  county  for  said  amount  in  favor  of  the  plain- 
tiflf in  payment  of  said  claim  of  the  plaintiflf  as  county 
clerk,  and  the  same  was  duly  paid. 

"14.  That  the  plaintiflf  made  out  and  filed  with  the 
board  of  county  commissioners  of  said  county,  a  sworn 
claim  for  the  sum  of  $100  for  his  salary  as  county  clerk 
from  July  1st,  1888  to  January  Ist,  1889,  which  claim 
was  on  the  18th  day  of  June  1889,  duly  audited,  a  war- 
rant drawn  on  the  treasurer  for  siime  and  paid  to  plain- 
tiflf. 

"15.  That  the  plaintiflf  made  out  and  filed  with  the 
board  of  county  commissioners  of  said  county,  a  sworn 
claim  for  the  sum  of  $100  for  his  salary  as  county  clerk 
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from  January  1st  to  July  1st,  1889,  which  claim  was, 
r)n  the  27th  day  of  July,  1889,  duly  audited,  a  warrant 
<lrawn  on  the  treasurer  of  said  county  for  same,  and  paid 
to  plaintiff. 

"16.  That  the  plaintiff  made  out  and  filed  with  the 
board  of  county  commissioners  of  said  county,  a  sworn 
rlaim  for  the  sum  of  f50  for  salary  as  county  clerk  of 
said  county  for  the  third  quarter  of  the  year  1889,  which 
claim  was,  on  the  7th  day  of  October,  1889,  duly  audited 
and  a  warrant  for  said  amount  drawn  on  the  treasurer 
of  said  county  and  paid  to  the  plaintiff. 

"17.  The  plaintiff  did  not  report  or  include  in  the  fees 
or  moneys  received  by  him  as  such  county  clerk  during 
liis  term  of  office,  the  ♦  ♦  ♦  ^200  which  he  received 
as  salaiy  for  1888,  and  the  f  150  which  he  received  as 
salary  for  1889. 

"19.  The  1350  paid  to  the  plaintiff  as  salary  for  the 
3'ears  1888  and  1889  was  with  the  knowledge  and  under- 
standing of  the  board  of  county  commissioners  of  said 
county  and  the  plaintiff  that  the  same  was  to  be  and  was 
additional  to  the  $1,500  salary  which  the  plaintiff  was 
entitled  to  from  the  fees  received  by  him  as  such  county 
clerk.* 

"20.  No  appeal  was  ever  taken  from  the  action  of  the 
said  board  of  county  commissioners,  in  the  matter  of  the 
allowance  of  tlie  claims  of  the  plaintiff  for  salary." 

The  maximum  compensation  of  the  plaintiff  as  county 
clerk  of  Hayes  county  was  |1,500  per  year,  and  it  was  his 
duty  to  enter  upon  his  fee  book,  and  account  to  the  com- 
missioners for,  the  several  sums  received  by  him  as  sal- 
ary. State  V,  Silver,  9  Nebr.,  85.  The  agreement  or  un- 
derstanding referred  to  in  the  nineteenth  finding  was  in 
contravention  of  the  statute  and  therefore  void.  The 
claims  presented  and  allowed  under  the  order  set  out 
in  the  fourth  finding  were  not  claims  for  extra  compensa- 
tion, but  for  salary.  But  if  those  claims  had  been  in  part 
for  extra  compensation,  the  orders  of  allowance  would 
be  available  to  the  plaintiff  as  adjudications  only  to  the 
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extent  that  the  board  acted  judicially  upon  them.  To 
bring  himself  within  the  rule  established  by  Heald  r. 
Polk  County,  46  Nebr.,  28,  and  Ragoss  v.  Cuming  Couniif, 
40  Nebr.,  36,  the  plaintiff  would  have  to  show  affirma- 
tively what  part  of  the  |350  was  for  extra  services  and 
what  part  for  salary  as  clerk  of  the  county  board.  The 
burden  was  upon  him  to  show  where  the  ministerial 
functions  of  the  board  ended  and  where  its  judicial  func- 
tions commenced.  In  the  absence  of  a  finding  that  any 
part  of  the  $350  was  allowed  as  extra  compensation,  it 
must  be  all  considered  and  dealt  with  as  salarv. 

The  plaintiff  did  not  move  to  set  aside  the  findings; 
they  were  apparently  satisfactory  to  him,  and  he  must 
now  be  content  with  the  judgment  which  should  be  pro- 
nounced upon  them.  The  legal  conclusion  from  the  facts 
found  is  that  the  county  is  not  indebted  to  Christner  in 
any  sum  whatever.  The  decision  of  the  district  court 
is,  therefore,  reversed  and  the  action  dismissed. 


Reversed  and  dismissed. 


g  SSj  Shedriok  C.  Burlingim  v.  State  of  Nebraska. 

I  62  «8^»  Filed  February  6, 1901.    No.  11,365. 

1.  Information:  Immaterial  Variance.    Where,  in  an  information,  a 

word  found  in  the  instrument  proved  is  omitted  from  the  instru- 
ment as  recited,  or  a  word  inserted  in  the  instrument  described 
which  is  not  in  the  instrument  proved,  or  a  word  in  the  instru- 
ment proved  is  abbreviated  or  misspelled  in  the  instrument 
described,  or  numbers  and  dates  are  represented  by  fignres, 
and  the  change  in  no  manner  or  for  any  purpose  alters  the 
signification  or  tends  to  prejudice  the  substantial  rights  of  the 
defendant  upon  the  merits  of  the  ease,  the  variance  is  imma- 
terial. 

2.  Criminal   Code:    Rational    Procedure:    Hypertechnical    Rules: 

Abolition  of  Common  Law.  In  adopting  the  Criminal  Code  the 
legislature  intended  to  provide  a  rational  system  of  procedure 
for  the  trial  of  persons  accused  of  crime,  and  to  abolish  the 
hypertechnical  rules  of  the  common  law. 
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3.  Evidence:  Voluntabt  Confession.  Where  everything  said  by  or  to 

the  accused,  with  respect  to  the  crime  charged,  while  he  was 
under  arrest,  is  disclosed,  and  it  thus  appears  that  the  con- 
fession offered  in  evidence  was  voluntary  and  not  made  under 
the  influence  of  hope  or  fear  emanating  from  any  one  in  author- 
ity, or  concerned  in  the  administration  of  justice,  it  is  not  error 
to  receive  snch  confession. 

4.  Forgery:  Esskntial  Element:  Fraxtdulent  Intent:  Accessobt.    A 

fraudulent  intent  is  an  essential  element  of  the  crime  of  aiding 
and  abetting  the  commission  of  a  forgery. 

5. :  Evidence:  Another  Transaction.    On  the  trial  of  a  person 

charged  with  having  aided  and  abetted  another  in  the  forgery 
of  a  deed,  it  is  proper,  for  the  purpose  of  proving  the  criminal 
intent  of  the  principal  felon,  to  show  that  the  person  who 
committed  the  forgery  had,  but  a  short  time  before,  forged 
another  deed  purporting  to  convey  the  same  property. 

6.  Exclusion  of  Evidence:  Province  of  Jury.  It  is  error  to  exclude 
evidence  the  legitimate  tendency  of  which  is  to  put  an  inno- 
cent complexion  upon  inculpatory  circumstances  proven  by  the 
state;  the  weight  of  such  evidence  is  for  the  jury. 

7  Instruction:  AccessoriaIi  Act.  Where,  in  the  trial  of  a  person 
charged  as  an  accessory  before  the  fact,  the  evidence  tends  to 
prove  the  commission  of  the  crime  in  two  or  more  counties, 
the  court  should,  in  plain  terms,  charge  the  jury  that  there 
should  be  an  acquittal,  if  no  accessorial  act  was  committed  in 
the  county  in  which  the  information  was  filed. 

8.  Exclusion  of  Certain  Evidence  No  Error.  It  is  not  error  to  exclude 
evidence  which  has  no  tendency  to  impeach  any  witness  on  a 
material  point,  and  which  is  not  substantive  proof  of  any  fact 
relevant  to  the  issue. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Baker,  J.    Reversed. 

Ed  P.  Smith  and  John  A.  8heea/ny  for  plaintiff  in  error. 

Constantine  J.  Smyth,  Attorney  Oeneraly  and  Paid  Pizey, 
Assistant,  contra. 

SUIiMVAN,  J. 

In  the  district  court  for  Douglas  county  Shedrick  O. 
Burlingim  was  tried  and  convicted  on  an  information 
charging  him  with  having  incited  and  instigated  one 
John  Johns  to  commit  the  crime  of  forgery.    The  forged 
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instrument,  a  warranty  deed  purporting  to  convey  to 
Henry  N.  Moore  a  quarter  section  of  land  owned  by 
Peter  Buller,  and  situate  in  Seward  county,  was  re- 
ceived in  evidence  over  defendant's  objection  that  it  was 
not  the  instrument  describeil  in  the  information.  The 
ruling  of  the  court  was  excepted  to  and  is  assigned  for 
error.  The  deed  pleaded  differed  from  the  one  given 
in  evidence  in  no  mateidal  particular.  The  differ- 
ences pointed  out  consist  of  abbreviations,  misspelling, 
improper  use  of  numerals  and  the  insertion  of  the 
phrase  "and  no  100"  before  the  word  "dollars"  in 
the  clause  expressing  the  consideration.  These  variances 
did  not  tend  to  prejudice  any  substantial  right  of 
the  defendant  upon  the  merits  of  the  case,  and  the  trial 
court  rightly  held  that  they  were  immaterial.  Criminal 
Code,  sees.  412,  413;  ^"^iate  v.  Collins,  115  N.  Car.,  719; 
Burress  v.  Commomccalth,  27  Gratt.  [Va.],  934;  People  v. 
Baker,  100  Cal.,  188;  Commonicealth  v.  CosteUo,  120  Mass., 
358;  People  v.  Phillips,  70  Cal.,  64;  9  Ency.  PI.  &  Pr.,  594. 
What  we  conceive  to  be  the  correct  rule  is  thus  stated 
by  the  supreme  court  of  California  in  the  last  case  men- 
tioned, wherein  McKinstrv,  J.,  savs:  "We  think  the  rule 
is,  that  if  the  variance  does  not  change  the  sense  in  any 
way,  it  is  not  material.  We  are  not  to  be  understood  as 
saying  that  when  a  contract  alleged  to  have  been  forge<l 
is  set  forth  in  the  indictment  or  information  in  words 
and  figures,  any  other  contract  is  admissible  the  legal 
effect  of  which  is  the  same  as  that  alleged  and  set  forth 
in  terms  in  the  indictment;  but  that,  when  in  the  indict- 
ment a  word  found  in  the  instrument  proved  is  omitte<l 
from  the  instrument  as  recited,  or  when  a  word  is  in- 
serted in  the  instrument  described  which  is  not  in  the 
instrument  proved,  and  the  change  in  no  manner  or  for 
any  purpose  alters  the  signification,  the  variance  is  un- 
important." The  decisions  of  this  court  cited  by  counsel 
for  defendant  (HasUp  v.  State,  10  Nebr.,  590;  Dam^  v. 
State,  58  Nebr.,  465;  Suttoji  v.  State,  58  Nebr.,  567)  do  not 
hold  to,  or  countenance  in  any  way,  the  absurd  and  an- 
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tiquated  doctrine  that  the  proof  must  respond  to  the 
alleviations  with  literal  exactness  and  that  every  trivial 
variance  is  material.  It  was  the  design  of  the  legislature 
in  adopting  the  Criminal  Code  to  provide  a  rational  sys- 
tem of  procedure  for  the  trial  of  accused  persons  and  the 
punishment  of  crime.  The  intention  was  to  abolish  the 
hypertechnical  rules  of  the  common  law;  and  that,  we 
think,  has  been  accomplished. 

The  court  received  in  evidence  alleged  confessions 
made  by  the  defendant  while  in  the  custody  of  the  of- 
ficers who  arrested  him,  and  it  is  claimed  that  this  con- 
stituted reversible  error.  The  rulings  complained  of 
were  in  accord  with  the  decision  of  this  court  in  Snider 
V.  State,  56  Nebr.,  309.  Everything  that  was  said  by  or 
to  the  accused  with  respect  to  the  crime  charged  was 
detailed  by  the  witnesses  Wise  and  Carroll,  and  from 
their  testimony  it  appears  as  a  logical  and  necessary  in- 
ference that  the  confessions,  if  they  may  be  called  such, 
were  made  voluntarily,  and  not  under  the  influence  of 
hope  or  fear  emanating  from  any  one  in  authority,  or 
concerned  in  the  administration  of  justice. 

Over  defendant's  objection  the  court  received  in  evi- 
dence a  deed  made  to  L.  F.  Schultz  by  John  Johns  while 
the  latter  was  personating  Peter  Buller.  The  deed  was 
made  a  short  time  before  the  execution  of  the  one  de- 
scribed in  the  information.  It  assumed  to  convey  the 
same  land  and  was  uttered  with  intent  to  defraud  Harry 
T.  Jones,  for  whom  Schultz  was  acting.  It  was  per- 
mitted to  go  to  the  jury,  not  for  the  purpose  of  proving 
a  distinct  crime,  but  to  establish  a  criminal  intent  on 
the  part  of  Johns.  The  state  was  required  to  show  not 
only  that  the  deed  to  Moore  was  not  genuine,  but  that 
it  was  executed  with  intent  to  defraud.  A  fraudulent 
intent  was  an  essential  element  of  the  crime  for  which 
the  defendant  was  tried  (Wagner  v.  State,  43  Nebr.,  1); 
and  the  deed  to  Schultz  was  evidence  of  such  intent. 
Knights  v.  State,  58  Nebr.,  225;  Davis  v.  State,  58  Nebr,, 
465. 
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Another  ground  upon  which  the  defendant  claims  a 
reversal  of  the  sentence  is  that  the  court  erred  in  ex- 
cluding a  letter  written  to  him  by  Johnston  &  Kerr,  land 
agents  at  Council  Bluffs,  Iowa.    The  letter  is  as  follows: 

"Ck)UNOiL  Bluffs,  Iowa,  Feby.  25th,  1899. 
"Afr.  Burlingim,  Setcardy  Neb. — Dear  Sir:  You  have 
been  referred  to  us  by  a  party  who  said  we  might  be 
able  to  get  a  loan  on  the  S.  W.  4,  sect.  9,  Tp.  12,  R.  4,  your 
county.  Please  let  us  know  the  very  most  you  can  loan 
on  it.  Could  you  sell  this  quarter  for  cash;  if  so,  at 
what  price?  Let  us  hear  from  you  by  return  mail  and 
oblige, 

^'Yours  Truly,  Johnston  &  Kbrb.*^ 

The  state  introduced  evidence  to  show  that  Burlingim 
had  been  endeavoring  to  find  a  purchaser  for  the  BuUer 
land,  and  the  letter  quoted  was  offered  for  the  purpose 
of  explaining  his  conduct  and  giving  it  the  complexion 
of  innocence.  It  seems  quite  clear  that  the  letter  should 
have  been  received.  It  was  an  exculpatory  fact,  the 
weight  and  influence  of  which  it  is  not  the  province  of 
the  court  to  determine.  The  jury  may  have  believed 
the  evidence  for  the  state  and  discredited  the  testimony 
of  the  defendant  because  his  activity  in  seeking  a  pur- 
chaser was  not,  under  the  circumstances  disclosed,  sus- 
ceptible of  an  innocent  construction.  He  should  have 
been  permitted  to  show  that  what  he  did  was  referable 
to  the  suggestion  of  Johnston  &  KeiT  and  not  to  a  crim- 
inal compact  between  Johns  and  himself.  It  is  prob- 
able, of  course,  that  such  an  explanation  would  not  have 
brought  about  an  acquittal,  but  the  accused  was,  never- 
theless, entitled  to  have  his  theory  of  the  case  given  to 
the  jury.  It  was  for  them  to  determine,  in  the  light  of 
all  the  circumstances,  whether,  in  looking  for  a  pur- 
chaser, the  defendant  acted  honestly  in  the  belief,  or  on 
the  supposition,  that  Johnston  &  Kerr  were  represent- 
ing Buller.  We  can  not  say  they  would  have  found  that 
the  defendant  knew  the  letter  was  inspired  by  Johna 
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The  action  of  the  court  in  charging  the  jury  with  re- 
spect to  the  venue  of  the  crime  is  approved  with  some 
reluctance.  The  charge  given  was  as  follows:  "And 
if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  all  the  elements  of  forgery,  as  in  these  instructions 
described,  were  committed  by  the  said  John  Johns  in 
Douglas  county,  Nebraska;  and  if  you  should  further 
find  that  the  defendant,  within  the  time  hereinbefore 
mentioned,  did  willfully,  knowingly  and  feloniously 
counsel  with  the  said  John  Johns  and  aid  or  abet  the 
said  Johns  in  the  committing  of  said  forgery,  although 
you  find  that  only  some  part  of  the  conversations  of  and 
pertaining  to  the  said  forgery,  between  defendant  and 
John  Johns,  if  there  were  any,  such  conversations,  were 
had  within  Douglas  county,  you  should  find  the  defend- 
ant guilty  in  manner  and  form  as  he  "stands  charged  in 
the  first  count  of  the  information."  This  instruction 
scarcely  gives  sufficient  prominence  to  the  venue.  In 
view  of  the  fact  that  the  evidence  tended  to  show  the 
commission  in  three  counties  of  the  offense  charged,  it 
would  have  been  fairer  to  have  given  the  instruction 
requested  by  the  defendant,  which  in  plain  terms  stated 
that  there  should  be  an  acquittal  if  no  accesvsorial  act 
was  committed  in  Douglas  county. 

The  fifth  subdivision  of  the  brief  filed  by  defendant's 
counsel  is  directed  to  a  discussion  of  the  rulings  of  the 
court  excluding  evidence  tending  to  show  that  Johns 
had  a  confederate  named  Clark  who  was  with  him  in 
Council  BlufiFs.  We  think  there  was  no  error  in  reject- 
ing this  evidence.  It  had  no  tendency  to  impeach  Johns 
upon  any  material  point,  and  it  was  certainly  not  sub- 
stantive proof  of  defendant's  innocence. 

For  the  error  committed  in  excluding  the  letter  from 
Johnston  &  Kerr  the  judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed  and  remanded. 
IfOBYAL.,  C.  J.,  not  sitting. 
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Frank  A.  Seymouk  et  al.  v.  J.  W.  Phillips. 

Piled  Februabt  6,1901.    No.  9,309. 

1.  Sale:  Warranty:   Notice:    Evidence.     A  harvesting  machine  was 

sold  on  a  special  warranty  that  it  was  made  of  good  material, 
properly  constructed,  and  would  do  good  work,  and  conditioned 
that  if  the  machine  did  not  work  as  represented,  notice  thereof 
should  be  given  the  seller  and  a  reasonable  time  allowed  to 
remedy  the  defects  and  to  put  it  in  proper  order  to  do  good 
work,  when,  if  it  could  not  be  made  to  do  good  work,  it  should 
be  returned  to  the  place  where  received,  and  payment  of  money 
or  notes  returned.  Upon  trial  the  machine  failed  to  do  good 
work,  and  an  expert  was  called,  who  partially  remedied  the 
defects,  the  machine,  however,  failing  to  satisfactorily  do  the 
work  for  which  it  was  intended,  of  which  the  seller  had  notice. 
After  the  harvest  the  buyer  gave  his  notes  for  the  machine 
and  retained  it  with  the  agreement,  as  he  testified,  that  the 
machine  should  be  put  in  good  repair  and  made  to  do  proper 
work.  Negotiations  for  repairs  continued  for  some  time,  and 
no  repairs  being  made,  the  buyer  offered  to  return  the  machine, 
which  was  refused.  HchL  Under  the  facts  and  circumstances, 
that  the  retention  of  the  machine  did  not  estop  the  buyer  from 
recovering,  by  way  of  counter-claim  in  a  suit  on  the  notes,  dam- 
ages because  of  a  breach  in  the  warranty  as  to  the  material, 
workmanship  and  work  guaranteed  to  be  performed  by  such 
machine,  and  that  the  seller  had  waived  its  right  to  insist  on 
the  machine  being  returned  and  the  contract  rescinded  under 
the  provisions  of  the  special  warranty. 

2.  Evidence.    Where  the  evidence  is  conflicting,  a  verdict  of  the  jury 

as  to  amount  of  damages  sustained  will  not  be  set  aside  unless 
clearly  wrong  and  unsupported  by  sufficient  competent  evidence. 

3.  Limitation  of  Argument.     Where  the  issues  are  not  complicated, 

and  the  amount  involved  is  small,  it  is  not  error  for  the  trial 
court  to  limit  the  time  for  argument  to  the  jury  by  counsel  to 
fifteen  minutes  on  each  side. 

Error  from   the  district  court  for  Buffalo  county. 
Tried  below  before  Greene.  J.    Affirmed. 

McDonald  &  Squires,  for  plaintiff  in  error. 

B.  0.  Eostctlery  contra. 

HOLCOMB,  J. 

Plaintiff  in  error,  also  plaintiff  below,  brought  an  ac- 
tion to  recover  on  two  promissory  notes,  executed  by 
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the  defendant,  in  the  sum  of  ?50  each.  By  answer  de- 
fendant admits  the  execution  of  the  notes,  and  pleads 
that  they  were  given  as  a  part  of  the  purchase  price  of 
a  certain  harvesting  machine,  and  that  in  the  purchase  of 
such  machine  the  plaintiff  warranted  it  to  be  of  good 
material  and  workmanship  and  to  be  properly  con- 
structed and  to  do  good  work  of  the  character  for  which 
it  was  intended;  that  there  was  a  breach  of  the  condi- 
tions of  the  warranty,  and  the  defendant  suffered  dam- 
ages iu  a  sum  equal  to  and  greater  than  the  amount  due 
on  tUe  notes;  that  he  had  offered  to  return  the  machine, 
but  tliat  the  plaintiff  refused  to  accept  the  same;  where- 
fore lie  asked  to  be  dismissed  from  the  action  with  his 
costs.  The  rei)ly  admitted  the  giving  of  a  warranty,  but 
pleaded  that  it  was  a  special  warranty,  setting  forth  a 
ropy,  and  that  the  defendant  had  failed  to  comply  with 
its  teniis  by  him  to  be  complied  with.  By  its  terms  the 
machine  was  warranted  to  be  well  made  and  of  good 
material,  and  to  do  good  work  with  proper  management 
when  set  up  and  operated  as  per  printed  instructions, 
rt  was  further  provided  in  the  warranty  that  if  the  ma- 
chine should  not  work  well,  notice  was  to  be  given  to  the 
company  selling,  and  a  reasonable  time  allowed  to  get 
to  it  and  remedy  the  defects,  when,  if  it  could  not  be 
made  to  do  good  work,  it  should  be  returned  free  of 
charge  to  the  place  where  received,  and  payment  of  the 
money  and  notes  would  be  returned;  that  failure  to  im- 
mediately  give  notice  as  required,  or  continued  posses- 
sion of  the  machine,  whether  kept  in  use  or  not,  should 
be  deemed  conclusive  evidence  that  the  machine  filled 
the  warranty.  The  evidence  on  the  trial  disclosed,  or 
tended  to  show,  that  at  the  time  the  machine  was  set  uj) 
preparatory  to  beginning  work  the  local  agent  was  pres- 
ent and  assisted  therein ;  that  after  a  number  of  attempts 
to  regulate  it,  so  as  to  make  it  do  proper  and  satisfactory 
work,  the  local  agent  found  himself  unable  to  accomplish 
the  same,  and  sent  for  an  expert  to  properly  arrange  and 
regulate  it.     The  expert  came  and  made  some  changes. 
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and  supplied  a  worn  out  part  of  the  machine,  and  stated 
that  some  of  the  defects  in  the  machinery  to  be  remedied 
required  certain  heavy  repairs,  for  which  he  would  have 
to  send  to  the  factory,  as  he  did  not  have  them,  and,  with 
some  further  attentions,  left  the  defendant  in  possession 
of  the  machine.    The  working  of  the  same,  however,  was 
not  satisfactory.     The  defendant  in  the  meantime  had 
finished    the    harvest    for    that    year,    some    sixty  •  or 
seventy  acres,  and  aftei'wards,  when  called  upon  to  give 
his  notes  in  settlement  for  the  machine,  did  so,  as  he 
t<\^tities,  upon  the  agreement  that  the  i-epairs  necessary 
to  make  the  machine  operate  satisfactorily  were  to  be 
I>nK*ui'ed  and  the  machine  put  in  good  repair  and  satis- 
factory condition  to  perform  good  work  in  compliance 
Avith  the  terms  of  the  warranty.     No  further  attention 
Heems  to  have  been  paid  to  the  machine,  or  any  other  re- 
pairs made  or  furaished.    In  the  following  season  of  1 894 
tliere  was  a  crop  failure  where  the  defendant  resided, 
and  the  machine  seems  not  to  have  been  used,  save  to 
cut  some  light  corn-stalks  which  had  been  almost  en- 
tirely destroyed  by  the  drought.     Defendant  paid  the 
first  note  about  the  time  of  its  maturitv,  December  1, 1893. 
When  the  sei'ond  note  matured   and  payment  was  re- 
quested, demand  was  made  that  the  machine  be  repaired 
and  put  in  satisfactoi-y  condition  to  comply  with   the 
tenns  of  the  warranty  as  originally  agreed  upon.     An 
agent  was  sent  to  examine  the  machine,  who  oMered  a 
list  of  repairs,  which  were  jiever  furaished.    Several  at- 
tempts were  made  to  secure  the  repaii-s  ordered,  which 
for  some  reason  failed,  primarily,  it  seems,  bei^ause  the 
agent  on  whom  the  order  was  given  claimed  not  to  have 
the  desired  articles  in  stock.     After  these  different  at- 
tempts, and  about  the  beginning  of  the  hai'vest  of  1895, 
an  agent  of  the  plaintiff  again  came  to  the  defendant, 
but  without  any  repairs.     After  some  controversy  over 
the  matter,  the  defendant  offering  to  return  the  machine 
and  the  agent  refusing  to  accept  it,  he  departed  without 
repairing  or  arrangino:  for  further  repairs.     Suit  was  in- 
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stituted  and  pleadings  formed,  as  before  mentioned.  The 
conrt  instructed  the  jury,  substantially,  that  if  the  har- 
vester failed  to  comply  with  the  terms  of  the  warranty, 
the  defendant  could  recover  as  damages  the  difference 
in  value  between  what  the  machine  was  actually  worth 
and  its  fair  value  had  it  been  a^  represented  and  war- 
ranted, provided  the  defendant  had  substantially  com- 
plied with  the  terms  of  the  warranty  by  him  to  be  per- 
formed, or  that  such  compliance  had  been  waived  by  the 
plaintiff.  The  instructions  are  excepted  to,  the  plaintiff 
insisting  that  the  defendant  having  kept  the  machine 
for  the  length  of  time  he  did,  this  amounted  to  an  ac- 
ceptance thereof,  and  the  defendant  having  failed  to  re- 
turn it  as  by  the  special  warranty  provided,  he  is  es- 
topped from  setting  up  the  defense  that  it  failed  to 
comply  with  the  terms  of  the  warranty. 

That  the  machine  was  not  as  warranted,  and  would 
not  with  proper  management  do  good  work  and  serve  the 
purpose  for  which  it  was  constructed,  is,  we  think,  fairly 
established  by  the  evidence.  The  question,  then,  is 
whether  the  defendant  could  rely  only  on  the  provisions 
of  the  warranty  for  a  return  of  the  machine,  if  unsatis- 
factory, and  a  rescission  of  the  contract,  or  whether  he 
still  had  his  remedy  at  law  to  retain  the  machine  and  re- 
cover in  damages  for  a  breach  of  the  warranty.  Under 
the  defendant's  testimony  the  machine  did  unsatisfactory 
work,  of  which  the  plaintiff  was  notified,  as  by  the  terms 
of  the  contract  it  should  be.  It  undertook  to  regulate 
and  repair  the  machine  for  the  purpose  of  making  it 
operate  properly.  This  it  failed  to  do,  and  the  work  of 
the  machine  during  the  entire  time  of  the  first  harvest 
was  improper  and  unsatisfactory,  and  of  this  it  had 
notice.  After  the  harvest,  and  at  a  time  when  defend- 
ant's right  to  return  the  machine  and  rescind  the  con- 
tract was  unquestioned,  he  was  induced  to  retain  the 
machine,  give  his  notes  therefor,  and  the  plaintiff  prom- 
ised and  agreed  to  repair  the  machine  so  as  to  comply 
with  the  warranty  and  make  it  do  satisfactory  work. 
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Under  such  an  arrangement,  it  occurs  to  us,  that  the  de- 
fendant, by  the  retention  of  the  machine,  forfeited  his 
right  to  a  return  thereof  and  a  rescission  of  the  contract, 
and  the  plaintiff  waived  its  right  to  demand  a  return 
and  insist  on  a  strict  compliance  with  the  terms  of  the 
special  warranty;  but  such  action  would  not  estop  or 
preclude  the  defendant  from  his  legal  remedy  of  recoup- 
ment for  such  damages  as  he  may  have  sustained  be- 
cause of  a  breach  of  the  terms  of  the  warranty  as  to  the 
quality,  workmanship  of  the  machine  and  character  of 
the  work  which  it  was  warranted  to  perform.  By  the 
instructions  given  to  the  jury  they  were  told  that,  not- 
withstanding the  failure  of  defendant  to  return  the  ma- 
chine, the  defendant  could  recover  on  his  counter-claim, 
if  the  plaintiff  had  waived  its  right  to  have  a  return  or 
had  refused  a  return  when  offered  by  the  defendant. 
The  question,  we  think,  was  properly  submitted,  and  the 
defendant  was  not  deprived  ot  his  remedy  of  damages 
for  a  breach  of  the  contract,  Aultman  v,  Theirer^  34  la., 
272;  McCormick  v.  DuiiviUey  36  la.,  645;  Mandel  v.  Buttles, 
21  Minn.,  391;  Park  v.  Richardson,  81  AVis.,  399;  Machine 
Go,  V.  Mann,  42  Kan.,  372;  Warder  v,  Fisher,  48  Wis., 
338. 

It  is  also  insisted  that  the  finding  of  the  jury  as  to 
the  damages  sustained  equaling  the  amount  due  on  the 
notes  is  not  supported  by  the  evidence.  The  evidence 
was  conflicting,  and  there  was  evidence  tending  to  es- 
tablish the  fact  that  the  machine,  as  it  really  was,  was 
not  worth  more  than  that  which  had  been  paid  by  the 
defendant  on  the  purcliase  price  thereof.  The  jury  evi- 
dently took  this  view  of  the  matter,  and  we  can  not  say, 
under  the  evidence,  the  verdict  is  manifestly  wrong  and 
unsupported  by  sufficient  competent  evidence. 

It  is  also  urged  that  the  court  erred  in  limiting  the 
argument  of  counsel  to  fifteen  minutes  on  each  side  of 
the  case.  This  is  a  matter  that  must  be  left  largely  in 
the  discretion  of  the  trial  court;  and  in  a  case  of  this 
kind,  where  the  issues  were  not  complicated,  and  the 
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amount  involved  not  large,  we  can  not  say  that  there 
waB  an  abuse  of  discretion. 
The  judgment  of  the  trial  court  must  therefore  be 

Affirmed. 


ITatttb  L.  Brand,  appellee,  v.  Joseph  Garneau,  Jr., 

ET  AL.,  appellants. 
Filed  Febrvary  6, 1901.    No.  9,344. 

1.  Foreclosure  Sale:  Second  Appraisement.    Under  section  495  of  the 

Code,  when  real  estate  ordered  to  be  sold  under  decree  of  fore- 
closure has  been  appraised  and  twice  offered  for  sale  and  not 
sold  for  want  of  bidders,  a  new  appraisement  is  authorized. 

2.  Order  Vacating  Appraisal:  Application:  Rights  of  Parties.    An 

order  of  the  court  vacatinj^  and  settinjf  aside  the  first  appraisal 
so  made,  without  any  application  therefor,  is  immaterial  and  in 
nowise  affects  the  rig-hts  of  the  parties  to  the  action. 

3.  Confirmation.     I'roceedings   in  an  action  confirming  sale  of  real 

estate  under  decree  of  foreclosure  examined,  found  regular, 
and  the  confirmation  properly  entered. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Powell,  J.    Affirmed. 

Charles  Ogden,  Joel  W.  West  and  Albert  Swartzlandery 
for  appellants. 

J.  0.  Deticeilery  contra. 

Holcomb,  J. 

An  appeal  is  taken  from  an  order  of  confirmation  of 
sale  of  real  estate  made  under  a  decree  in  foreclosure 
proceedings.  It  appetirs  from  the  record  that  under  an 
order  of  sale  first  issued  the  property  was  appraised  and 
offered  for  sale  twice  after  due  advertisement,  but  was 
not  sold  for  want  of  bidders.  Thereui)on  it  was  reap- 
praised and  after  advertisement  again  offered  for  sale, 
but  not  sold  for  want  of  bidders.    Objections  to  the  last 
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appraisement,  with  a  motion  to  set  aside  the  same,  were 
presented  by  appellants.  The  property  not  being  sold 
after  one  offering  und^r  the  second  appraisal,  the  order  of 
sale  was  returned  with  the  proceedings  taken  thereunder 
properly  indorsed  thereon.  A  second  or  alias  order  of 
sale  under  the  decree  was  issued  and  the  property  again 
appraised  for  sale  at  the  sum  of  $200.  After  advertise- 
ment the  property  was  sold.  The  appraisement  and  sale 
were  objected  to  by  appellants,  and  upon  their  motion 
vacated  and  set  aside,  and,  in  the  order  made,  all  prior 
appraisements  were  vacated.  A  new  appraisement  and 
sale  were  ordered.  The  property  was  again  appraised 
and  sold  after  due  advertisement. 

It  is  argued  the  court  erred  in  its  order  vacating  and 
setting  aside  the  first  appraisement  of  the  property  at 
1550.  The  objection  is  not  well  taken.  Under  the  pro- 
visions of  section*  495  of  the  Code,  the  appraisement,  after 
two  offerings  of  the  i  "operty,  without  bidders,  became 
of  no  consequence  in  determining  the  amount  for  which 
the  property  should  sell,,  and  a  new  appraisement  was 
authorized.  The  other  appraisements  were  vacated  on 
the  appellants'  objections,  and,  therefore,  they  can  not 
now  be  heard  to  complain. 

In  the  order  of  the  court  made  on  motion  of  the  appel- 
lants, vacating  the  prior  appraisements  and  setting  aside 
the  last  sale,  a  new  appraisement  and  sale  was  directed. 
The  appraisement,  sale  and  other  proceedings  had  under 
such  order  appear  regular,  and  the  order  of  confirmation 
was  properly  entered. 

We  observe  no  cause  for  a  special  order  as  to  the  taxa- 
tion or  retaxation  of  the  costs. 

Affirmed. 
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Lbland  Spaulding  v.  State  of  Nebraska. 

Filed  Febbuabt  6, 1901.    No.  11,452. 

1.  Evidence:  Verdict:  Jttdombnt.   Evidence  examined,  and  found  to 

be  sufficient  to  support  the  verdict  of  the  jury  and  the  judgment 
rendered  thereon. 

2.  Cuxnulative  InstmctionB.    Where  an  Instruction  is  requested,  the 

substance  of  which  is  contained  in  other  instructions  given,  it 
is  not  error  to  refuse  such  requested  instruction. 

3.  Inapplicable  Instructions.    An  instruction  requested,  which  is  in- 

applicable to  the  issues  in  the  case  and  not  based  on  the  evi- 
dence, is  properly  refused. 

4.  Misconduct  of  Jury.    Where,  in  the  trial  of  a  criminal  case,  after 

submission  to  the  jury,  and  while  the  jury  was  in  charge  of  an 
officer,  one  of  the  jurors  separated  from  the  remainder  while 
they  went  a  short  distance  to  eat  one  of  their  meals,  and  it 
appearing  that  no  one  communicated  with  the  one  juror  during 
the  absence  of  the  others  regarding  the  case,  and  that  no  im- 
proper influence  could  have  been  brought  to  bear  upon  him,  the 
rights  of  the  defendant  are  not  prejudiced  thereby,  and  a  motion 
for  a  new  trial  because  of  such  separation  is  not  well  founded. 

5.  Belation  of  Attorney  and  Client:  Confidential  CoioftJNiCATioNS: 

Testimony  op  Attorney:  Consent  of  Client.  TVhere  the  relation 
of  attorney  and  client  exists,  confidential  communications  be- 
tween them,  or  statements  made  by  the  client  to  the  attorney, 
are  privileged,  and  the  attorney  will  not  be  permitted  to  testify 
as  to  such  statements  without  the  consent  of  the  client.  Buling 
by  the  trial  court  sustaining  objection  to  an  attorney  testify- 
ing in  the  case  as  to  statements  made  by  the  prosecutrix  held 
proper. 

6.  County  Attorney:  Disqualification:  Appointment  by  Court.  Where 

a  county  attorney  is  disqualified  from  prosecuting  in  a  criminal 
case,  the  trial  court  may  appoint  other  counsel  to  prosecute. 
Order  of  trial  court,  finding  county  attorney  disqualified  and 
appointing  other  counsel  to  prosecute,  held  not  erroneous. 

Error  from  the  district  court  for  Madison  county. 
Tried  below  before  Coxes,  J.    Affirmed. 

WiUiam  M.  Robertson  and  Powers  &  Hays^  for  plaintiff 
in  error: 

The  relation  of  attorney  and  client  must  exist,  in  order 
23 
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to  make  a  cammunication  privileged.  Rmnberg  v.  HugheSy 
18  Nebr.,  579;  Basye  v.  State,  45  Nebr.,  261. 

The  confidential  relation  of  attorney  and  client  does 
not  exist  as  between  the  prosecuting  officer  for  the  state 
and  a  state  witness.    Cole  v.  Andrews,  14^  Minn.,  93. 

In  the  interest  of  justice,  any  testimony  in  possession 
of  the  state  which  is  beneficial  to  the  prisoner  should  go 
to  the  jury.    Marks  v.  Beyfua,  25  Q.  B.  Div.  [Eng.],  494. 

Constantvne  J.  Smyth,  Attorney  General,  Willis  D.  Old- 
ham, Deputy,  Burt  Mapes,  Fred  Free  and  Michael  F.  Har- 
ringtan,  contra. 

HOLOOMB,  J. 

A  thorough  consideration  of  the  briefs  of  counsel,  and 
an  examination  of  the  record  in  this  case,  convince  as 
that  the  judgment  of  conviction  rendered  in  the  trial 
should  be  permitted  to  stand  undisturbed.  The  defend- 
ant was  convicted  of  the  crime  of  rape.  The  prosecutrix 
was  a  female,  nineteen  years  of  age,  who  for  about  three 
years  prior,  had  been  accustomed  to  work  for  others  at 
general  housework  as  a  domestic.  For  a  while  she  was 
engaged  in  learning  the  business  of  dressmaking,  but 
failed.  It  is  disclosed  that,  while  not  feeble  minded, 
as  the  term  is  ordinarily  understood,  she  was  perceptibly 
below  the  average  person  of  her  age  and  situation  in  in- 
telligence and  strength  of  mind.  On  the  night  of  the  al- 
leged crime  she  attended  an  entertainment  and  dance 
given  by  the  colored  people  of  Norfolk  in  celebration 
of  emancipation  day.  Several  different  persons  were 
concerned  in  the  alleged  assault,  some  five  or  six  alto- 
gether. One  obtained  her  consent  to  accompany  her 
home  at  the  close  of  the  entertainment.  Others,  includ- 
ing the  defendant,  were  cognizant  of  this  arrangement, 
and  discussed  the  matter  with  a  view  to  a  possible  dis- 
turbance and  fight  between  the  party  who  was  to  ac- 
company the  prosecutrix  and  one  other  of  the  number, 
all  of  whom  seemed  bent  on  violence  in  some  form  or 
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other.  By  one  witness  it  is  testified  that  the  defendant, 
during  tlie  evenin}»[  and  before  leaving  the  hall,  declared, 
in  substance,  that  they  (meaning  the  party  of  whom  he 
was  one)  would  prevent  the  party  referred  to  from  ac- 
comi)anying  the  prosecutrix  home,  whether  she  wanted 
to  go  with  them  or  not,  and  that  he  would  have  inter- 
course with  her  whether  she  wanted  to  or  not  When 
the  prosecutrix  and  her  escort  left  the  hall,  about  2 
o'clock  in  the  morning,  the  defendant  with  others  was 
standing  at  the  foot  of  the  stairs  leading  from  the  liall. 
Some  remarks  were  made  about  others  taking  the  girl 
home,  and  about  a  fight  between  the  escort  and  one 
other  of  the  crowd.  One  of  the  party  took  hold  of  the 
girl's  dis(Migaged  arm  and,  with  the  others  a  short  dis- 
tance in  the  rear,  started  towards  the  place  where  she 
was  staying.  At  the  railroad  crossing  the  intruding 
party  released  his  hold  and  returned  to  his  companions 
a  short  distance  behind.  The  defendant  then  left  the 
party  and  seized  the  girl's  arm,  with  the  suggestion  that 
they  get  away  from  the  crowd,  and  she,  still  accom- 
panied by  her  escort,  traveled  with  them  rapidly  along 
the  track  of  the  railroad,  leaving  the  street  and  going 
along  and  by  several  coal-houses  and  other  buildings 
usually  erected  along  side  tracks,  until  they  were  near 
some  stock-yards  and  empty  cars  standing  on  the  track, 
where,  as  claimed  by  the  prosecutrix,  she  was  thrown 
violently  to  the  ground,  and,  although  offering  all  the 
resistance  she  was  capable  of,  was,  by  the  violence  em- 
ployed by  the  defendant  and  others,  rendered  uncon- 
s<-ious  and  assaulted  by  the  defendant  and  some  five 
others.  The  manner  of  committing  the  offense  was 
brutal  and  bestial,  with  not  the  trace  of  an  extenuating 
circumstance.  It  is  contended,  and  with  some  degree  of 
plausibility,  that  the  elements  of  force,  resistance  and 
non-consent  are  not  established  by  the  evidence  suffi- 
ciently to  support  the  verdict  of  guilty  of  the  crime  of 
rape.  As  to  physical  resistance,  the  evidence  is  not  as 
strong  and  conclusive  as  would  usually  be  expected  un- 
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der  similar  circumstances.  Just  what  terrorizing  effect 
the  unmanly  and  violent  conduct  of  those  connected  with 
the  affair  had  can  not  be  known.  The  conduct  of  the 
parties  to  the  assault  at  and  after  the  entertainment  was 
certainly  enough  to  frighten  a  person  of  the  age  of  the 
prosecutrix  of  more  than  ordinary  courage.  The  sug- 
gestion of  the  defendant,  that  they  get  away  from  the 
crowd  which  was  following  them,  very  probably  led  her 
to  the  belief  that  he  would  assist  her  in  escaping  from 
them,  and  she  readily  and  voluntarily  accompanied  him. 
The  circumstances  were  unusual,  and  might  well  have 
overpowered  a  person  of  stronger  mind  than  hers. 
There  was  evidence  from  which  the  inference  could  justly 
be  drawn  that  she  did  resist  to  tlie  full  extent  of  her 
ability.  There  was  evidence  of  a  struggle;  of  her  un- 
dergarments being  torn;  her  hair  disheveled  and  her 
(lothes  disarranged,  and  that  she  struck  the  defendant, 
leaving  a  mark  visible  for  some  time  thereafter,  which 
he  admitted  receiving  by  a  blow  from  her.  She  testified 
that  she  became  unconscious,  and  there  is  testimony  by 
a  third  party  who  is  disinterested,  to  the  effect  that  after 
the  several  assaults  had  been  made,  she  was  crying,  or, 
as  he  termed  it,  ^sniffling,'  was  bewildered  and  almost 
unconscious,  and  confused  as  to  her  location  and  the 
direction  of  her  home.  Her  testimony  was  corroborated 
in  many  respects  by  circumstances,  all  tending  to  sup- 
port the  charge  in  the  information.  It  can  not  be  said, 
as  we  view  the  record,  that  the  evidence  is  insufficient  to 
support  a  finding  in  favor  of  every  essential  element  and 
material  allegation  of  the  crime  charged.  The  verdict 
is  supported  by  sufficient  competent  evidence. 

Complaint  is  made  as  to  several  instructions  requested 
by  the  defendant  and  refused  by  the  trial  court.  Of  the 
instructions  given  to  the  jury  were  some  twenty  given 
by  the  court  on  its  own  motion,  and  four  at  the  request 
of  the  defendant.  The  fact  that  no  complaint  is  urged  in 
the  brief  of  counsel  as  to  the  instructions  given  by  the 
court  on  its  own  motion  is  well  calculated  to  raise  the 
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presumption  that  the  charge  as  a  whole  was  as  favor- 
able to  the  defendant  as  he  could  rightfully  ask.  This 
presumption  is  strengthened  by  the  fact  that  an  instruc- 
tion given  by  the  qourt  on  its  own  motion,  to  which  a 
formal  exception  was  taken,  and  one  given  at  the  request 
of  the  defendant  are  exact  duplicates.  The  instructions 
as  a  whole  covered  every  salient  feature  of  the  case,  and 
were  fully  as  favorable  to  the  defendant  as  he  could,  in 
any  view  of  the  case,  reasonably  request. 

It  is  urged  that  two  instructions  upon  the  prior  chas- 
tity of  the  prosecutrix  as  affecting  the  question  of  con- 
sent were  erroneously  refused.  An  examination  of  the 
rec!ord,  however,  discloses  that  in  the  third  instruction 
given  at  the  request  of  the  defendant  the  jury's  attention 
was  especially  called  to  the  subject,  and  they  were  in- 
vited to  a  consideration  of  the  evidence  on  this  phase  of 
the  case  for  the  purpose  of  determining  the  question 
of  whether  the  prosecutrix  consented  to  have  intercourse 
with  the  defendant  at  the  time  of  the  alleged  assault. 
The  instructions  requested  and  refused  but  stated  the 
proposition  in  a  different  form,  and  to  have  given  them 
would  have  been  only  a  repetition,  and  they  were,  there- 
fore, properly  refused. 

Complaint  is  also  made  because  of  the  refusal  of  the 
trial  court  to  give  three  other  instructions  touching  the 
question  of  the  use  of  force  and  the  want  of  consent  as 
necessary  elements  to  constitute  the  crime  charged. 
These  same  questions  were  covered  by  other  instructions 
given  by  the  court  on  its  own  motion,  as  well  as  one  given 
at  the  request  of  the  defendant,  and  no  error  was  com- 
mitted in  the  refusal  to  give  those  recjuested,  of  which 
complaint  is  made. 

Instructions  were  also  requ(»sted  on  the  theory  that 
unless  the  prosecutrix  was  non  compos  meniiH,  she  was 
capable  of  consenting,  if  the  jury  found  she  did  consent, 
and  the  crime  of  rape  could  not,  therefore,  be  establisheil. 
There  was  no  such  issue  in  the  case  or  before  the  jury, 
and  the  instructions  were  inapplicable  and  not  based  on 
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any  evidence.  The  state  of  the  prosecutrix's  mind  was 
shown,  as  any  other  fact,  for  the  purpose  of  aiding  the 
jury  in  the  determination  of  the  question  of  whether  she 
resisted  to  the  extent  of  her  ability  and  as  an  explana- 
tion of  her  after  conduct.  The  juiy  were  fully  instructed 
on  the  question  of  consent,  and  that,  if  given,  however 
tardily,  the  defendant  could  not  be  found  guilty,  no  mat- 
ter how  much  force  he  might  have  used  prior  to  such 
consent.  There  was  no  issue  in  the  case  as  to  the  in- 
capacity of  the  prosecutrix  to  give  consent,  and  the  in- 
structions were  properly  refused. 

All  the  instructions  requested  and  refused  were  quite 
fully,  and  sometimes  by  repetition,  covered  in  the  in- 
structions already  given.  We  find  no  error  in  the  refusal 
to  give  any  of  the  instructions  requested. 

Misconduct  of  the  jury  is  also  alleged,  based  upon  the 
fact  that  during  the  deliberation  of  the  jury,  one,  who 
was  ill,  was  permitted  to  stay  at  the  home  of  the  sheriff, 
wliile  the  others  went  some  little  distance  for  the  pur- 
pose of  eating  one  of  their  meals.  It  is  quite  evident 
from  the  showing  made  that  no  one  communicated  with 
the  one  juror  during  the  absence  of  the  others,  and  by  no 
possibility  could  any  improper  influence  have  been 
brought  to  bear  upon  him.  There  was  no  prejudice  to 
any  of  the  rights  of  the  defendant  from  the  acts  com- 
plained of,  and  the  ruling  of  the  trial  court  on  the  ob- 
jection was  eminently  proper. 

The  evidence  of  one  W.  E.  Keed,  an  attorney  at'  law, 
as  to  statements  alleged  to  have  been  made  by  the  prose- 
cutrix, was  sought  to  be  elicited  by  the  defendant.  Ob- 
jection was  made  becaus(^  at  the  time  of  the  alleged 
statements,  the  n4ation  of  attorney  and  client  existed, 
and  the  statements  were,  therefore,  privileged  communi- 
cations. It  is  shown  by  the  record  that  the  relation 
claimed  did  exist;  that  the  father  of  the  prosecutrix, 
accompanied  by  her  and  her  uncle,  went  to  the  oflice  of 
Mr.  Keed,  paid  him  a  fee  and  consulted  him  regarding 
the  case,  and  that  at  this  time  the  prosecutrix  made  the 
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statements  soujrlit  to  be  elicited.  That  they  were  eon- 
ftdential  and  privileged  we  entertain  no  doubt,  and  fully 
approve  the  ruling  of  the  trial  court  thereon.  The  case 
comes  clearly  within  the  rule  as  announced  in  Romberg 
V.  Hughes,  18  Nebr.,  579,  and  in  Basye  v.  State,  45  Nebr., 
261.  In  the  latter  case  a  discussion  of  the  rule  is  found, 
and  further  comment  is  not  necessary  in  this  case. 

The  court  found  that  the  county  attorney  was  dis- 
qualified from  acting  in  the  case  and  appointed  other 
practicing  attorneys  to  prosecute.  This  action  is  made 
the  basis  of  a  claim  of  error.  The  order  was  entered  af- 
ter an  investigation  of  the  matter,  and  the  evidence  upon 
^^'hich  the  court  acted,  not  being  preserved  in  the  record, 
will  therefore  be  presumed  to  have  been  sufficient.  From 
I  he  record  presented  we  can  think  of  no  other  proper  ac- 
tion on  the  part  of  the  court  than  to  appoint  some  one  to 
prosecute.  The  county  attorney  had  refused  to  prosecute, 
and  the  filing  of  the  information  was  had  only  under  the 
ilirection  of  the  court.  From  the  reasons  assigned  for  not 
\\d8hing  to  prosecute,  which  are  preserved  in  the  record, 
the  trial  court  was  justified  in  concluding  that  the  county 
attorney  had  disqualified  himself  from  efficiently  repre- 
senting the  state  in  the  prosecution  of  the  case,  and  the 
appointment  of  some  other  counsel  appears  for  that  pur- 
pose to  be  entirely  proper  and  authorized  by  section  21, 
chapter  7,  Compiled  Statutes,  1899. 

Finding  no  error  in  the  record,  and  holding,  as  we  do, 
the  evidence  sufficient  to  justify  the  verdict  and  sustain 
the  judgment  of  the  trial  court,  the  same  must  be  al- 
lowed to  stand. 

Affirmed. 

Note. —  Separation  of  Jurors, — Under  the  ancient  law  of  England, 
jurors  were  held  as  prisoners  of  the  court  tUl  they  agreed  upon  a 
verdict.  Bishop  of  Northumberland  v.  Earl  of  Kent,  Trinity  Term  (Eng.), 
14  Henry  VII.,  c.  29.  The  rule  is  now  relaxed.  Separation  in  trial  of 
felony  held  no  ground  for  reversal  in  Bilansky  v.  State,  3  Minn.,  313. 
— ^Bbporteb.       • 
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C5HARLES  B.  Smith  v.  State  of  Nebraska. 

Filed  February  6, 1901.    No.  11,651. 

1.  Evidence:  Collateral  Fact.     Testimony  relating  to  a  collateral 

fact  was  offered  for  the  purpose  of  strengthening  and  corrob- 
orating the  theory  of  the  defense,  and  excluded.  The  relation 
of  such  fact  to  the  main  facts  in  the  case  appearing  to  be  con- 
jectural and  uncertain,  and  affording  no  reasonable  presump- 
tion as  to  the  main  issues,  held,  that  the  exclusion  of  such 
proposed  testimony  is  not  prejudicial  error. 

2.  Instructions:  Motive.    The  giving  of  the  instruction  copied  in  the 

opinion  with  relation  to  the  want  of  motive  for  the  commission 
of  a  crime,  being  a  circumstance  favorable  to  the  innocence  of 
the  party  accused,  held  not  to  be  erroneous. 

3.  :  Circumstantial  Evidence.  An  instruction  on  circumstan- 
tial evidence  was  requested  by  the  defendant,  in  which  it  was 
stated:  "If  there  is  any  one  single  fact  proved  to  the  satisfac- 
tion of  the  jury  which  is  inconsistent  with  the  guilt  of  the 
defendant,  this  is  sufficient  to  raise  a  reasonable  doubt,  and  you 
should  find  him  not  guilty."  Held,  That  such  instruction  was 
properly  refused;  first,  because  substantially  the  same  propo- 
sitions were  embodied  in  other  instructions  given;  second,  be- 
cause it  did  not  restrict  the  jury  to  the  consideration  of  material 
facts  essential  to-  the  conclusion  on  which  the  guilt  of  the 
defendant  was  sought  to  be  established;  and  third,  it  permitted 
the  consideration  of  different  facts  as  distinct  and  independent 
propositions,  the  true  rule  being,  that  the  facts  and  circum- 
stances on  which  reliance  is  placed  for  conviction  must  be  con- 
sidered and  taken  together. 

4.  Conviction  on  Circumstantial  Evidence.    To  justify  conviction  on 

circumstantial  evidence,  it  is  necessary  that  the  facts  and  cir- 
cumstances essential  to  the  conclusion  sought  must  be  proven 
by  competent  evidence  beyond  a  reasonable  doubt,  and,  when 
taken  together  or  as  a  whole,  must  be  of  such  a  character  as  to 
be  consistent  with  each  other,  and  with  the  hypothesis  sought 
to  be  established  thereby,  and  inconsistent  with  any  reasonable 
hypothesis  of  innocence. 

5.  Instruction:  Circumstantial  Evidence.    An  instruction  as  to  the 

force  and  effect  of  circumstantial  evidence,  copied  in  the  opinion, 
held  to  have  been  projjerly  given. 

6.  Self -Serving  Statements:  In  Extremis:    Res   Gest.e.     Statements 

in  one's  own  interest,  self-serving  in  their  nature,  made  soon 
after  the  commission  of  the  homicide  which  such  person  was 
charged  with  having  committed,  even  though  made  under  the 
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apprehension  of  impending  death,  the  person  recoTering,  held, 
to  be  inadmissible  as  evidence,  either  as  declarations  in  extremis 
or  as  a  part  of  the  res  geattB. 

7.  Cross-Ezaxnination.  On  cross-examination  of  a  witness  questions 
were  asked  as  to  alleged  prior  statements  made  by  him  regard- 
ing the  action  and  conduct  of  the  defendant,  to  which  objection 
was  made  and  sustained.  Held,  Such  questions  to  be  improper 
on  cross-examination  or  for  the  purpose  of  laying  a  foundation 
for  impeachment  to  affect  the  credibility  of  such  witness,  and 
the  ruling  thereon  to  be  without  error. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Affirmed. 

H.  A,  Lambert,  E.  B.  Quackenhush  and  Francis  Martin, 
for  plaintiff  in  error. 

Constantine  J.  Smyth,  Attorney  Oenerah  and  Willis  D, 
Oldham,  Deputy,  contra. 

HOLOOMB,  J. 

The  defendant,  plaintiff  in  error,  was  chai-ged  with 
and  convicted  of  the  crime  of  murder  in  the  first  degree, 
the  penalty  being  by  the  jury  fixed  at  imprisonment  in 
the  penitentiary  during  life.  The  homicide  charged  in 
the  information  was  the  killing  of  the  wife  of  the  de- 
fendant by  shooting  with  a  revolver.  It  is  disclosed  by 
the  record  that  the  deceased  came  to  her  death  from  a 
bullet  wound  in  her  right  temple;  that  at  the  same  time 
the  defendant,  received  a  wound  from  a  bullet  entering 
the  right  side  and  back  part  of  his  head,  which  ranged 
forward  and  came  out  above  and  in  front  of  the  right 
ear,  the  bullet  penetrating  only  beneath  the  skin,  and- 
apparently  deflected  from  its  course  by  coming  in  con- 
tact with  the  skull.  The  tragedy  occurred  in  the  kitchen 
of  the  dwelling-house  occupied  by  the  defendant  and  de- 
ceased. The  evidence  on  which  the  conviction  was  had 
was  circumstantial.  The  defense  interposed,  and  as  con- 
ducted during  the  trial  of  the  cause,  was  on  the  theory 
that  the  deceased  first  shot  the  defendant  as  he  was 
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passing  her  while  she  was  standing  in  the  kitchen,  caus- 
ing the  wound  alluded  to,  the  shock  producing  uncon- 
sciousness for  a  short  time,  during  which  she  fired  the 
fatal  shot  resulting  in  her  own  death.     A  very  short 
time  after  the  tragedy,  after  others  had  appeared  on  the 
scene,  the  defendant,  passing  into  an  adjoining  room, 
shot  himself  with  the  same  weapon  through  the  stomach, 
the  ball  entering  a  little  to  the  side  and  above  the  navel, 
ranging  downward  and  thix)ugh  his  body,  and  lodged  so 
as  to  be  easily  extracted  from  the  hip.     The  state  sub- 
mitted testimony  regarding  the  circumstances  surround- 
ing the  tragedy  and  regarding  the  location  of  the  room, 
furniture,  etc.,  the  finding  of  a  bullet  on  the  floor  in  one 
part  of  the  room;  and  to  the  absence  of  bullet  marks  on 
the  walls,  doors  or  windows  of  the  room.    The  homicide 
occurred  April  22.     The  trial  began  June  25  following. 
During  the  introduction  of  testimony  for  the  defense  a 
witness  was  called  by  whom  it  was  sought  to  prove  that 
on  the  day  previous  (June  20)  the  witness  had  made  an 
examination  of  the  room  of  the  house  in  which  the  trag- 
edy occurred  and  found  a  mai'k  on  the  door,  leading  from 
the  kitchen  to  the  sitting  room,  resembling  the  mark  of 
a  bullet.     The  question  by  which  the  testimony  was 
sought  to  be  elicited  was  objected  to  and  the  objection 
sustained.     Counsel  for  defendant  then  made  the  fol- 
lowing offer:  "Defendant  offers  to  prove  by  this  witness, 
that  on  the  26th  day  of  June  this  witness  went  to  the 
house  of  Smith  with  Mr.  Schantz,  who  has  had  control 
of  the  same  and  possession  of  it,  and  made  an  examina- 
tion of  the  room  for  bullet  marks  and  that  on  the  door 
between  the  kitchen  and  the  sitting  room  about  an  inch 
below  the  upper  hinge  of  the  door,  he  found  a  distinct 
mark  about  the  size  of  a  38  bullet  that  would  have  struck 
lengthwise."    And  the  following  objection  was  made  and 
sustained,  the  ruling  thereon  being  assigned  as  preju- 
dicial error:  "State  objects,  as  the  time  fixed  by  the  wit- 
ness is  three  months  after  the  shooting,  and  it  has  al- 
ready been  testified  by  persons  who  found  the  bullet  that 
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they  made  careful  examinations  of  the  room  the  same 
night  the  jury  was  there  and  there  were  no  bullet  marks 
on  either  the  windows  or  doors.  Incompetent.  Tn'ele- 
vant.  Immaterial.  Sustained.  Exception."  The  tes- 
timony was  offered  as  tending  to  prove  a  circumstance  in 
support  and  corroboration  of  the  theory  of  the  defendant 
relative  to  the  question  of  how  the  shooting  occurred 
and  who  did  the  same.  We  assume  the  testimony  was 
excluded  because  of  the  remoteness  of  time  at  which  the 
mark  was  discovered  from  the  time  of  the  principal  trans- 
action, and,  under  the  circumstances,  the  proposed  testi- 
mony was  regarded  as  of  no  evidentiary  weight  and  ir- 
relevant to  the  issues  raised. 

It  appears  from  the  record  that  for  about  ten  days 
after  the  homicide  the  defendant,  with  others,  occupied 
the  premises  for  residence  purposes,  the  last  two  or  three 
days  of  which  the  defendant  had  recovered  from  the 
wounds  received  sufficiently  to  move  about  the  rooms 
and  outside  of  the  building.  After  the  defendant  had  left 
the  premises,  one  Sibantz,  the  father  of  the  deceased,  had 
control,  but  who  had  immediate  possession  or  access  to 
the  building  does  not  appear.  The  time  elapsing  from 
the  homicide  to  the  finding  of  the  mark,  of  which  the 
witness  was  interrogated,  was  sixty-five  days.  Whether 
or  not  in  fact  the  mark  was  made  by  a  bullet  seems  to  be 
purely  conjectural,  and  whether  it  was  made  at  the  time 
of  the  homicide  and  as  a  result  of  the  shooting,  which 
then  occurred,  is  even  more  uncertain.  Its  connection 
with  the  transactions  under  investigation  can  only  be  in- 
feri'ed  from  the  statement  made  in  the  offer  that  it  was 
a  mark  "about  the  size  of  a  38  bullet  that  would  have 
struck  lengthwise."  This  fact  alone,  it  seems  to  us, 
renders  its  connection  with  the  principal  facts  so  un- 
certain as  to  destroy  its  relevancy,  and  the  circumstances 
as  to  time,  and  use  and  occupancy  of  the  building,  nega- 
tive all  probative  force  that  otherwise  it  would  possess. 
Had  the  mark  been  discovered  at  or  near  the  time  of  t\w 
principal  transaction,  or  were  the  proposed  testimony 
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snch  as  from  it  the  jury  would  be  warranted  in  deducing 
the  inference  that  it  was  made  by  a  bullet  fired  at  the 
time  of  the  death  of  the  deceased  or  wounding  of  the  de- 
fendant, its  relevancy  and  materiality  could  not  be  open 
to  question.  But  when  it  is  discovered  more  than  two 
months  after  the  occurrence,  and  when  the  room  had 
been  occupied,  and  open  to  all  comers,  with  the  oppor- 
tunities for  and  probabilities  of  a  similar  mark  being 
made  in  countless  wajs,  and  without  any  means  of 
identification  or  connection  with  the  transactions  occur- 
ring at  the  time  of  the  homicide,  it  can  hardly  be  said  to 
.be  more  than  mere  speculative  and  conjectural  evidence. 
The  question  presented  is  entirely  different  from  a  case 
where  the  circumstance,  object  or  fact  sought  to  be  estab- 
lished by  proof  as  a  collateral  fact  to  the  main  issue, 
though  discovered  long  after  the  principal  transaction, 
is  capable  of  identification  and  connection  with  the  main 
fact.  In  the  latter  case,  lapse  of  time  and  the  element  of 
remoteness  would  not  be  so  important  and  controlling 
as  in  the  former.  "The  rule,"  says  Post,  0.  J.,  in  Bloni- 
gren  v.  Anderson,  48  Nebr.,  240,  242,  in  speaking  of  the 
admission  of  testimony  as  to  collateral  facts  con*obora- 
tive  of  the  principal  contention  of  the  parties  to  a  case, 
"as  said  by  one  author,  ^excludes  all  evidence  of  collat- 
eral facts  which  are  incapable  of  affording  any  reason- 
able presumption  as  to  the  principal  matters  in  dispute; 
and  the  reason  is  that  such  evidence  tends  needlessly  to 
consume  the  public  time,  to  draw  the  minds  of  the  jurors 
from  the  points  in  issue,  and  to  excite  prejudice  and 
mislead;  moreover,  the  adverse  party,  having  had  no 
notice  of  such  evidence,  is  not  prei)ared  to  rebut  it.  The 
due  application  of  this  rule  will  occasionally  tax  to  the 
utmost  the  firmness  and  discrimination  of  the  judge;  so 
that  while  he  shall  reject,  as  too  remote,  every  fact  which 
merely  furnishes  a  fanciful  analogy  or  conjectural  infer- 
ence, he  may  admit  as  relevant  the  evidence  of  all  those 
matters  which  shed  a  real,  though  perhaps  indirect  and 
feeble,  light  on  the  question  in  issue.     And  here  it  will 
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generally  be  found  that  the  circumstances  of  the  parties 
to  the  suit,  and  the  position  in  which  they  stood  when 
the  matter  in  controversy  occurred,  are  proper  subjects 
of  evidence;  and,  indeed,  the  change  in  the  law  enabling 
parties  to  give  testimony  for  themselves  has  rendered 
this  proof  of  "surrounding  circumstances"  still  more  im- 
portant than  it  was  in  former  times.'  (Taylor,  Evidence, 
sec.  316;  1  Greenleaf,  Evidence,  sec.  52  et  seq.y  Were 
we  to  indulge  in  presumptions  and  probabilities  regard- 
ing the  origin  of  the  mark  made  on  the  door,  it  would 
seem  that  there  are  far  stronger  reasons  for  the  con- 
clusion that  it  was  made  in  some  accidental  manner, 
possibly  on  purpose,  by  those  coming  and  going  in  and 
about  the  house,  and  its  apparent  resemblance  to  a  mark 
that  might  be  made  by  a  38  calibre  bullet  is  no  more  than 
a  coincidence.  A  careful  examination  of  the  record 
forces  upon  us  the  conclusion  that  the  remoteness  of 
time,  and  uncertainty  as  to  what  relation  it  may  sustain 
to  the  main  facts  in  the  case,  render  the  proposed  testi- 
mony of  inconsequential  value,  if  not  entirely  worthless 
as  evidence.  We  do  not  think  any  substantial  right  of 
the  defendant  was  impaired  by  the  ruling  of  the  trial 
court  thereon. 

At  the  request  of  the  state  the  following  instruction 
was  given  the  jury,  to  which  an  exception  was  taken, 
and  error  is  now  sought  to  be  predicated  thereon:  "The 
court  instructs  the  jury  that  when  the  evidence  fails 
to  show  any  motive  to  make  an  assault  or  commit  a  crime 
this  is  a  circumstance  in  favor  of  the  innocence  of  the 
party  accused.  And  in  this  case  if  the  jury  find  upon  a 
careful  examination  of  all  the  evidence  that  it  fails  to 
show  any  motive,  cause  or  reason  on  the  part  of  Louise 
Smith  to  assault  and  murder  the  defendant  then  you 
should  consider  this  fact  in  determining  the  truth  or 
falsity  of  the  claim  made  by  the  defendant  that  his  wife 
first  shot  him  and  then  killed  herself."  It  is  admitted 
by  counsel  for  defendant  that  as  an  abstract  proposition 
of  law  the  instruction  is  without  error,  and  that  the  sub- 
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ject  dealt  with  therein  may  be  properly  argued  by  coun- 
sel, and  may  have  probative  force  worthy  of  considera- 
tion by  the  jury;  but  it  is  cont(MHle<l  tliat  it  is  an  argu- 
ment from  the  bench,  giving  a  negative  phase  undue 
prominence  by  singling  out  the  one  feature  of  the  case 
and  imputing  to  it  special  significance  and  for(*e,  and  that 
the  instruction  practically  casts  upon  the  defendant  the 
burden  of  proving  a  motive  in  his  wife  to  commit  the 
crime.  That  part  of  the  instruction  relative  to  the  want 
of  motive  being  favorable  to  the  innocence  of  a  party 
accused  of  crime  is  a  correit  expression  of  the  law  when 
applied  to  the  case  at  bar,  either  as  an  abstract  or  con- 
crete proposition,  and  is  as  favorabh^  to  the  defendant 
as  to  the  state.  The  principle  contained  in  the  instruc- 
tion is  approved  of  in  Clmigh  v.  State,  7  Nebr.,  320.  Un- 
der the  circumstances  of  the  case  at  bar,  the  defendant 
was  accused  of  the  crime  of  killing  the  deieased,  his 
wife.  His  defense  was  that  the  deceased  fii-st  shot  him 
and  then  took  her  own  life.  That  the  shooting  was  done 
by  the  one  or  the  other  with  felonious  intent  is  estab- 
lished by  the  evidence,  not  only  to  a  moral  certainty, 
but  to  a  degree  amounting  almost  to  the  ceiiainty  of  a 
mathematical  demonstration.  The  jury  were  calle<l  upon 
to  judge  of  the  defense  inttn'poscMl  in  connection  with 
the  truth  of  the  charge  against  the  defendant.  The  es- 
tablishment by  the  evidence  of  one  hypothesis  as  to  the 
circumstances  of  the  homicide  neiessarily  excluded  the 
other.  The  evidence  as  to  the  defendant's  guilt  was 
strengthened  or  w(»akened  as  the  circumstances  proved 
might  or  might  not  point  to  the  wife  as  the  assailant. 
In  determining  whc^ther  she  in  fact  made  the  assault,  as 
contended  for  by  the  defendant,  it  was  proper  to  consider 
her  motive  or  lack  of  motive  to  make  the  alleged  assault. 
If  no  motive  a])p(nired,  the  probability  of  her  having 
committed  the  crime  alleged  is  lessened,  and  the*  jury 
would  be  correspondingly  freer  from  doubt  as  to  the 
truth  of  the  charge  against  the  defendant  "The  truth 
oiP  falsity  of  the  claim  made  by  the  defendant  that  his 
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wife  first  shot  him  and  then  killed  herself"  is  a  subordi- 
nate proposition  included  in  the  principal  one  in  issue, 
that  the  defendant  made  the  assault  and  committed  the 
homicide.    If  the  jury  disbelieved  the  subordinate  propo- 
sition, then  stronger  would  be  the  reasons  for  the  con- 
clusion that  the  evidence  proved,  beyond  all  reasonable 
doubt,  that  the  charges  made  in  the  information  were 
true.    It  is  quite  true  that  it  is  only  necessary  that,  un- 
der all  the  evidence,  the  jury  should  entertain  a  reason- 
able doubt  of  the  defendant's  guilt,  and  the  truth  of  the 
matter  claimed  by  him  as  a  defense  need  not  further  be 
determined.     But  in  the  truth  or  falsity  of  the  claim 
made  by  him  is  also  involved  the  truth  of  the  charge 
made  by  the  state,  and  any  fact  or  circumstance  con- 
nected with  the  substantive  defense  interposed  is  prop- 
erly  to  be  considered  by  the  jury  in  determining    the 
weight  and  credit  which  should  be  given  to  the  testimony 
in  support  of  the  theory  and  hypothesis  sought  by  the 
defendant  to  be  impressed  upon  them  for  the  purpose  of 
raising  a  doubt  as  to  the  truth  of  the  charge  of  the  crime 
imputed  to  him.     Under  the  issues,  the  jury  were  re- 
quired to  consider  and  pass  upon  the  questions  presented 
by  the  defendant  relative  to  his  claim  that  his  wife  did 
the  shooting,  to  the  extent,  at  least,  as  to  whether  such 
evidence,  in    connection    with    all   the   other    evidence, 
raised  a  reasonable  doubt  of  the  defendant's  guilt,  and 
in  doing  so  it  is  apparent  that  the  trial  court  might,  with 
propriety,  instruct  as  to  a  circumstance  proper  for  them 
to  consider  in  the  determination  of  such  question.     If, 
from  the  evidence,  no  motive  appeared  for  the  wife  to 
make  the  assault,  that  fact,  it  seems  reasonably  clear, 
was  a  matter  pertinent  and  proper  for  the  jury  to  con- 
sider in  weighing  all  the  testimony  and  in  arriving  at  a 
verdict.    This  was  all  that  was  said  in  the  instruction, 
and  for  that  reason  we  find  no  error  in  its  giving.    While 
the  language  of  the  instruction  is  not  fully  approved,  it 
is  in  substance,  we  think,  a  correct  expression  of  law,  and 
the  matter  spoken  of  is  proper  to  be  called  to  the  atten- 
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tion  of  the  jury  in  their  consideration  of  the  evidence  and 
in  arriving  at  a  coiTe<!t  conclusion  as  to  the  truth  of  the 
charge  made  against  the  defendant.  The  instruction 
does  not,  we  think,  give  undue  prominence  to  any  par- 
ticular phase  of  the  case,  but  rather  is  an  application  of 
an  admittedly  sound  rule  of  law  to  the  evidence  in  the 
case,  and  is  calculated  to  assist  the  jury  in  applying  and 
weighing  the  evidence  before  them. 

An  instruction  on  the  rule  as  to  circumstantial  evi- 
dence was  requested  by  the  defendant,  in  which,  among 
other  things,  it  was  stated:  "If  there  is  any  one  single 
fact,  proved  to  the  satisfaction  of  the  jury,  which  is  in- 
consistent with  the  guilt  of  the  defendant,  this  is  suffi- 
cient to  raise  a  reasonable  doubt,  and  you  should  find 
him  not  guilty."  The  refusal  to  give  the  instruction  is 
assigned  as  en*or.  Other  instructions  relating  to  the 
same  subject,  and  covering  substantially  the  same  propo- 
sition, save  possibly  the  portion  quoted,  were  requested 
and  given.  The  ruling  of  the  trial  court  should  probably 
be  sustained  on  the  ground  that  the  same  subject  was 
covered  in  other  instruc^tions  given,  and  to  give  the  one 
requested  and  refused  would  bye  substantially  a  repeti- 
tion. We  think  the  instructions  faulty,  however,  in  not 
restricting  the  jury  to  facts  material  to  the  issues  and 
essential  to  the  conclusion  of  guilt.  The  range  allowed, 
and  the  field  to  which  the  jury's  attention  was  invited  by 
the  instruction,  in  finding  a  single  fact  inconsistent  with 
guilt,  is  too  broad  and  general,  and  manifestly  tends  to 
mislead  rather  than  assist  in  reaching  correct  conclus- 
ions. The  instruction  also  appears  objectionable  in  di- 
recting consideration  of  each  fact  and  circumstance  as 
a  distinct  and  independent  proposition,  rather  than  its 
consideration  in  the  light  of,  and  with  relation  to,  all 
other  facts  and  circumstances  proven  on  the  trial.  We 
understand  the  rule  to  be  that  the  facts  and  circum- 
stances necessary  to  the  conclusion  sought  to  be  estab- 
lished, to  justify  a  conviction  on  circumstantial  evidence, 
must  be  proven  by  competent  evidence  beyond  a  rea- 
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sonable  doubt,  and,  when  taken  together,  or  as  a  whole, 
mu8t  be  of  such  a  character  as  to  be  consistent  with  each 
other  and  with  the  hypothesis  sought  to  be  established 
thereby,  and  inconsistent  with  any  reasonable  hypothesis 
of  innocence.  This  court  has  said,  to  warrant  a  convic- 
tion of  crime  on  circumstaj:itial  evidence,  each  fact  neces- 
sary to  the  conclusion  sought  to  be  established  must  be 
proved  by  competent  evidence  beyond  a  reasonable 
doubt  (Walbridge  v.  8tat€y  13  Nebr.,  236;  Bradsha/uo  v. 
StatCy  17  Nebr.,  147),  and  that  the  circumstances  relied 
upon  must  be  of  such  a  character  that,  when  taken  to- 
gether, they  are  of  so  conclusive  a  nature  and  tendency 
as  to  lead  to  a  satisfactory  conclusion  and  produce  in 
effect  a  reasonable  and  moral  certainty  that  the  accused, 
and  no  one  else,  committed  the  offense  charged.  It  is 
essential  that  the  circumstances,  taken  as  a  whole,  and 
giving  them  their  reasonable  and  just  weight,  and  no 
more,  should,  to  a  moral  certainty,  exclude  every  other 
hypothesis  except  that  of  the  guilt  of  the  accused.  Cusey 
V.  StatCj  20  Nebr.,  138.  Says  the  supreme  court  of  Texas, 
in  Brooken  v.  State,  9  S.  W.  Rep.,  735:  "To  warrant  a 
conviction  on  circumstantial  evidence,  each  fact  neces- 
sary to  the  conclusion  sought  to  be  established  must  be 
proved  beyond  a  reasonable  doubt;  all  the  facts  (that  is, 
the  necessary  facts  to  the  conclusion)  must  be  consistent 
with  each  other  and  with  the  main  fact  sought  to  be 
proved;  and  the  circumstances,  taken  together,  must  be 
of  a  conclusive  nature,  leading  on  the  whole  to  a  satis- 
factory conclusion,  and  producing,  in  effect,  a  reasonable 
and  moral  certainty  that  the  defendant  committed  the 
offense  charged." 

The  following  instruction  given  to  the  jury  is  excepted 
to:  "Circumstantial  evidence  is  to  be  regarded  by  the  jury 
in  all  cases.  It  is  many  times  quite  as  conclusive  in  its 
convincing  power  as  direct  and  positive  evidence  of  eye 
witnesses.  When  it  is  strong  and  satisfactory,  the  jury 
should  so  consider  it,  neither  enlarging  nor  belittling  its 
force.  It  should  have  its  just  and  fair  weight  with  the 
24 
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jury;  and  if,  when  it  is  all  taken  as  a  whole  and  fairly 
and  candidly  weighed,  it  convinces  the  guarded  judg- 
ment, the  jury  should  act  on  such  conviction.  You  are 
not  to  fancy  situations  and  circumstances  which  do  not 
appear  in  the  evidence,  but  you  are  to  make  those  just 
and  reasonable  inferences  from  circumstances  proven 
which  the  guarded  judgment  of  a  reasonable  man  would 
ordinarily  make  under  like  circumstances."  We  do  not 
tliink  the  exception  well  taken.  The  instruction  fairly 
states  a  rule  applicable  to  the  force  and  efifect  to  be  given 
circumstantial  evidence.  It  occurs  to  us  that  it  is  a  con- 
servative statement  of  the  rule  announced.  The  rule, 
stated  in  stronger  language  than  in  the  present  instance, 
is  approved  in  Davis  v.  State^  51  Nebr.,  301.  The  rule  as 
announced  has  received  judicial  sanction  in  many  other 
jurisdictions.  It  does  not  appear  to  us  that  it  permits 
a  conviction  on  a  preponderance  of  the  evidence,  as  sug- 
gested. The  jury  are  told  in  other  instructions  that  they 
must  be  convinced  of  the  truth  of  the  charge  beyond  a 
reasonable  doubt.  The  instruction  does  not  purport  to 
speak  of  the  requisite  degree  of  proof,  but  of  the  con- 
sideration to  be  given  circumstantial  evidence  and  the 
effect  thereof.  We  find  no  error  in  the  giving  of  this 
instruction. 

On  cross-examination  one  Schauta,  a  witness  for  the 
state  and  father  of  the  deceased,  was  askcMi  numerous 
questions  relative  to  purported  statements  theretofore 
made  by  him  as  to  the  action  and  conduct  of  the  defend- 
ant, which,  if  believed,  would  tend  to  prove  that  such 
acts  and  conduct  were  those  of  an  insane  rather  than 
of  a  sane  person.  The  testimony  thus  sought  to  be  elic- 
ited was  pr(>i)er  neither  as  cross-examination  nor  to  luy 
the  foundation  for  impeachment  for  the  purpose  of  af- 
fecting the  credibility  of  the  witness.  It  was  in  no  way 
contradictoi-y  or  inconsistent  with  testimony  given  in 
the  examination  in  chief  of  the  witness  in  regard  to  cer- 
tain actions  and  statements  of  the  defendant  in  the  nature 
of  threats  against,  and  showing  ill  will  towards,  the  de- 
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ceased.  While  the  evidence  might  have  been  proper  as 
evidence  in  chief  under  a  defense  where  insanity  was  a 
plea,  it  was^  as  we  view  the  record,  entirely  improper  and 
rightly  excluded  in  the  cross-examination  of  the  wit- 
ness. 

Certain  questions  were  asked  a  witness  for  the  defense 
for  the  purpose  of  proving  that  soon  after  the  tragedy 
had  occurred  the  defendant  had  made  statements  ex- 
culpatory of  guiltiness  on  his  part  of  the  act  of  shooting 
the  deceased,  and  declaring,  as  was  his  testimony  on  the 
trial,  that  the  shooting  was  done  by  the  deceased.  The 
reputed  statements  were  made  while  the  defendant  was 
lying  in  the  room  where  he  shot  and  wounded  himself, 
and  after  a  physician  and  officer  had  been  called,  and 
some  little  time  after  he  had  been  accused  by  the  father 
of  the  deceased  with  the  shooting.  The  statements  do  not 
appear  to  be  a  part  of  the  res  gestw.  Other  statements 
of  the  same  character,  of  which  testimony  was  offered 
and  excluded,  it  is  claimed,  were  shortly  afterwards 
made  while  the  defendant  was  lying  in  bed,  after  an  ex- 
amination by  a  physician  and  under  the  apprehension 
that  the  wounds  were  fatal.  The  evidence,  we  think, 
was  properly  excluded.  We  know  of  no  rule  of  law 
under  which  it  could  have  been  admitted.  It  was  at 
most  a  statement  by  the  defendant  favorable  to  his  own 
innocence,  and  was  self-serving  in  its  nature.  The  de- 
fendant, having  recovered,  was  a  competent  witness  in 
his  own  behalf,  went  upon  the  stand  and  testified  to  sub- 
stantially the  same  statements  before  made,  as  claimed, 
regarding  tlie  matter,  and  this  testimony  could  not  prop- 
erly be  buttressed  by  his  prior  statements  of  the  same 
character  to  others. 

Lastly,  it  is  earnestly  insisted  that  the  evidence  is  not 
sufficient  to  support  the  verdict  of  the  jury  and  the  judg- 
ment of  the  court  rendercnl  thereon.  To  this  contention 
we  can  not  give  our  assent.  A  full  examination  of  the 
record  leads  to  the  conclusion  that  the  evidence  not  only 
supports  the  verdict,  but  that  it  so  strongly  points  to  the 
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conclusion  reached  as  to  clearly  exclude  every  other 
rational  supposition  or  hypothesis.  The  evidence  shows, 
or  tends  to  show,  that  the  defendant  suspected  the  de- 
ceased of  being  unfaithful  to  him;  that  this  rankled  in  his 
mind  so  strongly  that  he  had  threatened  to  take  the  life 
of  both;  that  he  had  been  \iolently  demonstrative  towards 
the  deceased  regarding  the  matter.  Whether  there  was 
substantial  ground  or  reason  for  the  views  entertained 
by  him  regarding  the  question  of  the  deceased's  infidelity 
is  not  a  matter  presented  for  consideration  under  the 
record  before  us.  That  the  fact  existed  is  abundantly 
shown  by  the  evidence.  At  the  time  of  the  tragedy  the 
positive  evidence  shows  that  while  defendant  was  sitting 
or  standing  on  the  porch  opening  into  the  room  where  the 
tragedy  occurred,  the  deceased  came  out  and  called  to 
their  little  boy  to  come  home,  and  immediately  returned 
to  the  room,  closely  followed  by  the  defendant,  who 
pushed  open  the  door  after  her,  as  testified  to  by  one 
witness,  his  hand  on  his  hip,  following  her  into  the  room; 
and  in  a  very  short  period  of  time  two  shots  were  heard 
in  quick  succession,  one  of  which  terminated  the  life  of 
the  deceased  and  the  other  produced  the  wound  on  the 
defendant's  head.  In  a  short  time  others  came  into  the 
room,  and  the  defendant  was  in  possession  of  the  re- 
volver, and  branishing  the  weapon,  ordered  the  father 
of  the  deceased  out  of  the  room  and  then  passed  to  an 
adjoining  room,  where  a  shot  was  fired  by  him,  produc- 
ing the  wound  in  the  stomach  spoken  of.  He  had  pur- 
chased shortly  previous  the  weapon  with  Which  the  shoot- 
ing was  done.  He  said  it  was  purchased  for  the  purpose 
of  shooting  another  with  whom  his  wife  was  criminally 
intimate.  He  was  resentful  towards  her.  He  fancied  she 
had  wronged  him.  He  threatened  to  do  what  appears 
in  fact  to  have  been  done.  All  the  material  facts  and 
cii-cumstances  proven  on  the  trial  point  unerringly  to  the 
conclusion  that  he  committed  the  act.  When  taken  and 
considered  together,  they  are  consistent  with  the  hypoth- 
esis of  guilt  on  his  part  and  inconsistent  with  any  oth» 
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rational  theory  or  conclusion.  It  is  true  that  the  defend- 
ant's testimony  as  to  the  occurrence  resulting  in  the 
homicide,  if  believed,  would  be  inconsistent  with  his  guilt. 
But  the  jury  had  the  right  to  reject  and  disregard  the 
testimony  as  improbable  and  untrue.  It  furnished  no 
sufficient  basis  for  the  unavoidable  conclusion  of  an  es- 
sential fact  proven  connected  with  the  transaction  incon- 
sistent with  the  hypothesis  of  guilt.  Carleton  v.  State, 
43  Nebr.,  373,  394.  Under  the  issues  joined  in  the  case, 
we  entertain  no  serious  doubt  of  the  defendant's  convic- 
tion being  justified  by  the  evidence  and  in  conformity 
with  law,  and  the  judgment  should  therefore  be  affirmed, 
which  is  accordingly  done. 

Affirmed. 


Jonathan  Lydick  v.  State  of  Nebraska. 

Feled  Fkbbuaby  6, 1901.     No.  11,691. 

1.  Public  Boad:  Statutory  Proceeding:  Prescription.    Where  a  pub- 

lic road  has  been  established  by  proceedings  under  the  statute 
and  opened  and  traveled  by  the  public  for  more  than  ten  years, 
the  public  thereby  acquires  an  easement  therein,  and  the  court 
will  not  examine  the  original  proceedings  for  the  laying  out  of 
the  road  and  determine  whether  or  not  they  were  valid.  Citif 
of  Beatrice  v,  Bladk,  28  Nebr.,  263,  followed. 

2.  Couxity  Road:  Title:   Adverse  Possession.     Title  to  a  part  of  a 

county  road  can  not  be  acquired  by  an  adverse  possession. 
Krueger  v.  Jenkins,  69  Nebr.,  641,  followed. 

3.  Complaint.     Complaint  copied  in  the  opinion  held  to  charge  an 

offense  under  the  provisions  of  section  107  of  the  Criminal  Code. 

4.  Extent  of  Inquiry:  Compensation  of  Owner.    In  a  prosecution  for 

the  violation  of  said  section  the  question  of  whether  compensa- 
tion to  the  owner  has  been  made  for  the  taking  of  real  estate 
for  a  public  highway  can  not  be  inquired  into. 

Error  from  the  district  court  for  Burt  county.    Tried 
below  before  Keysor,  J.    Affirmed. 

H.  E.  Carter,  for  plaintiff  in  error. 

Jso  ai)pearance,  contra. 
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HOLCOMB,  J. 

A  complaint  was  filed  against  the  defendant,  plaintiff 
in  error,  charging  him  with  a  violation  of  section  107  of 
the  Criminal  Code,  providing  as  follows:  "Any  person 
who  shall  deposit  any  wood,  stone,  or  other  kind  of  ma- 
terials, on  any  part  of  any  lawful  public  road,  in  this 
state,  inside  of  the  ditches  of  such  road,  or  outside  of  the 
ditches,  but  so  near  thereto  as  to  cause  the  banks  thereof 
to  break  into  the  same,  or  cause  the  accumulation  of  rub- 
bish, or  any  kind  of  obstruction,  shall,  for  every  such  of- 
fense, pay  a  fine  of  five  dollars."  On  this  complaint, 
after  trial,  a  verdict  of  guilty  was  'found  by  the  jury,  upon 
which  a  fine  of  the  amount  stated  was  imposed  by  the 
court  From  this  judgment,  by  eri'or  proceeding,  the  case 
is  brought  here.  ' 

Many  questions  are  argued  in  brief  of  counsel  for  plain- 
tiff in  error.  The  state  has  filed  no  brief.  As  we  view 
the  record,  the  controlling  propositions  which  must  be 
decisive  of  the  case  are  contained  in  instructions  Nos. 
4  and  5,  given  by  the  court  on  its  own  motion,  to  which 
exceptions  were  taken,  and  the  giving  of  which  is  as- 
signed as  error.    The  instructions  are  as  follows: 

"4th.  You  are  instructed  that  it  is  the  law  that  after 
a  road  has  been  used  ten  years  or  longer,  the  original 
legal  proceedings  which  were  had  to  estiiblish  it  cannot 
be  inquired  into,  but  must  be  regarded  as  valid.  If  you 
believe  from  the  evidence  beyond  reasonable  doubt  that 
the  road  in  controversy  had,  on  May  2d,  1899,  been  trav- 
eled by  the  public  ten  years  or  longer,  and  that  before 
said  ten  years  or  longer  the  county  commissioners  of  this 
county  established  said  road  by  a  legal  proceeding  be- 
gun for  that  purpose,  then  you  are  instructed  that  said 
road  was,  on  May  2,  1899,  a  public  road,  and  you  should 
so  find. 

"5th.  You  are  also  instructed  that  no  person  can  gain 
title  to  any  part  of  a  public  road  by  cultivating  it  or  ex- 
cluding the  public  travelers  therefrom  for  any  period  of 
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time,  however  long  it  may  be.  If  you  find  from  the  evi- 
dence beyond  a  reasonable  doubt  that  more  than  ten 
years  before  May  2d,  1899,  the  county  commissioners  be- 
gan legal  proceedings  to  establish  said  road,  and  that 
they  did  establish  it,  and  that  afterw^ards  the  public  used 
said  road  ten  years  or  more,  then  the  whole  of  the  road, 
four  rods  wide,  belongs  to  the  public;  even  though  the 
public  used  only  a  portion  of  said  road,  and  a  portion  was 
fenced  and  cultivated  by  the  defendant  and  his  grantors." 
The  case  appears  to  have  been  fairly  and  properly 
submitted  to  the  jury,  and  the  instructions  quoted  an- 
nounce propositions  of  law  which  have  heretofore  been 
approved  as  a  correct  e^xpression  by  this  court.  City  of 
Beatrice  v.  Blacky  28  Nebr.,  263;  Krueger  v.  Jenkins^  59 
Nebr.,  641.  The  defendant  argues  upon  the  theory  that 
the  only  public  road  that  was  ever  established  at  the 
point  in  controversy  was  by  dedication,  was  limited  in 
width  to  a  less  distance  than  the  statutory  width  of  four 
rods  and  did  not  include  the  strip  or  tract  where  the 
alleged  obstructions  were  phiced.  But  it  appears  quite 
satisfactorily  from  the  evidence  that  in  the  year  1867 
legal  proceedings  were  instituted  by  the  authorities  of 
the  county  to  establish  a  highway  under  the  laws  as  then 
existing  and  along  and  at  the  place  where  the  controversy 
arose.  The  records  of  these  proceedings  are  incomplete. 
It  is  shown,  however,  by  the  commissioner's  record  that, 
acting  upon  a  notice  and  petition  and  after  hearing,  a 
commissioner  was  appointed  for  the  pui^pose  of  viewing 
and  establishing  the  road  petitioned  for,  if  found  prac- 
ticable and  required  for  the  good  of  the  public;  that  act- 
ing on  such  authority,  the  road  was  surveyed,  platted 
and  established,  and  has  ever  since,  as  well  as  long  be- 
fore, been  traveled  as  a  public  highway.  The  road  plat 
book  was  also  introduced  in  evidence,  showing  the  loca- 
tion of  the  road  as  a  public  highway.  It  having  been 
shown  that  legal  proceeilings  had  been  instituted  for  the 
purpose  of  establishing  a  public  highway,  and  that  a 
highway  had  been  established  thereunder  and  along  the 
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route  where  the  controversy  originated,  the  regularity 
and  validity  of  such  proceedings,  after  the  lapse  of  time 
which  had  intervened  when  the  alleged  offense  was  com- 
mitted, will  be  presumed,  and,  as  stated  in  the  fourth 
instruction,  the  alleged  irregularity  and  invalidity  would 
not  be  inquired  into.  City  of  Beatrice  v.  Blacky  supra. 
The  fifth  instruction  is  fully  justified  by  the  holding  of 
this  court  in  Krueger  v.  Jenkins,  supra. 

While  there  is  some  objection  to  the  sufficiency  of  the 
complaint,  we  do  not  find  merit  therein.  The  complaint 
charged  that  the  defendant,  unlawfully,  willfully  and 
maliciously,  did  injure  and  obstruct  a  certain  lawful  pub- 
lic road,  describing  it,  by  placing,  depositing  and  leaving 
in  and  upon  said  public  road,  near  the  centre  thereof,  a 
large  number  of  posts  and  logs,  contrary,  etc.  The  com- 
plaint is  sufficient  to  charge  an  offense  under  the  statute 
mentioned. 

Objection  is  also  made  because  it  is  not  found  that 
compensation  was  made  to  the  owner  of  real  estate  for 
damages  sustained  by  reason  of  the  land  beiui^  taken  for 
public  purposes  at  the  time  of  the  location  of  the  public 
highway.  However  this  may  be,  this  question,  as  was 
very  properly  ruled  by  the  trial  court,  could  not  be  in- 
quired into  in  this  proceeding. 

The  judgment  of  the  district  court  is  right  and  should 

be  affirmed,  which  is  accordingly  done. 

Affirmed. 


Insurance  Company  of  North  America,  appellee,  v. 
gustavb  a.  acnojrman  et  al.,  appellants. 

Feled  Febbttary  20, 1901.     No.  9,390. 

1.  Judicial  Sale:  Appraisement:  Attack:  Fraud:  Post  Hoc.  An  ap- 
praisement of  property  made  for  the  purpose  of  a  judicial  sale, 
can  not  be  successfuUy  attacked  after  the  sale  except  on  the 
ground  of  fraud. 

2. :  :  Confirmation:  Objections:  Aixboations.    It  is' not 

error  to  refuse  to  Tacate  a  judicial  sale  on  the  ground  that  the 
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appraisement  was  fraudulent,  if,  the  objections  to  the  confirma- 
tion contain  no  allegation  of  fraud  or  other  improper  conduct 
on  the  part  of  the  appraisers. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysok,  J.    Affirmed. 

Charge  0.  Calder,  for  appellants. 

Oregory^  Day  &  Day,  contra. 

Peb  Curiam. 

The  order  under  review  confirms  a  sale  of  real  estate 
made  in  execution  of  a  decree  of  foreclosure.  The  motion 
for  confirmation  •  was  resisted  by  appellant  on  two 
grounds:  (1)  That  the  roister  of  deeds  included  in  his 
certificate  to  the  special  master  commissioner  the  mort- 
gage which  was  the  basis  of  the  decree;  and  (2)  that  the 
appraisers'  yaJuation  of  the  property  was  too  low.  There 
was  no  attack  on  the  appraisement  prior  to  the  sale;  and 
after  the  sale  it  could  be  questioned  only  for  fraud. 
EcJckmd  v.  Willis^  44  Nebr.,  129;  Kearney  Land  d  Invest- 
ment Co.  V.  Aspinwally  45  Nebr.,  601;  Jarrett  v.  Hoover, 
54  Nebr.,  65;  Ballon  v.  Sherwood,  58  Nebr.,  20.  The  evi- 
dence of  fraud  is  not,  by  any  means,  convincing;  but  if  it 
were  conclusive,  it  would  not  impose  upon  the  court  the 
duty  of  setting  the  sale  aside,  since  there  was  no  allega- 
tion of  a  fraudulent  appraisement.  Brown  v.  Fitzpatrick, 
56  Nebr.,  61;  Nelson  v.  Ailing,  58  Nebr.,  606.    The  order  of 

confirmation  is 

Affirmed. 


Kbei/BY  Instftdte  of  Virginia  v.  Jabies  T.  Wade. 

Filed  Febbttabt  20, 1901.    No.  9,358. 

1.  Direction  of  Verdict.    When  there  is  no  disputed  question  of  fact 

in  a  case  it  is  proper  for  the  trial  court  to  direct  the  verdict 
that  shaU  be  returned. 

2.  Hearsay  Evidence.    Hearsay  eyidence  is  inadmissible  on  the  trial 

of  a  cause. 


L 
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Error  from  the  district  court  for  Washington  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

Jesse  T.  Davis  and  Frank  S.  Howell,  for  plaintiff  in  error. 

Walton  &  Mummerty  F.  DoUzal  and  W.  S.  Ooohy  contra. 

NORVAL,  C.  J. 

The  plaintiff  below,  James  T.  Wade,  and  the  Keeley 
Institute  of  Virginia,  a  corporation,  entered  into  a  writ- 
ten contract,  of  date  September  1,  1893,  one  clause  of 
which  reads  as  follows:  "The  said  J.  T.  Wade  for  and  in 
consideration  of  thirty-six  hundred  dollars  per  year  pay- 
able in  equal  monthly  payments,  agrees  to  taie  full 
charge  of  the  medical  and  business  departments  of  the 
said  Keeley  Institute  of  Virginia^  to  employ  at  his  own 
expense  at  least  one  assistant  manager  and  one  janitor 
for  duty  at  the  institute."  At  or  about  the  date  of  said 
contract  said  Wade  entered  upon  the  discharge  of  his 
duties,  and  so  continued  until  some  time  in  the  fall  of 
1895,  when  the  relations  existing  between  the  parties 
created  by  said  contract  ceased,  and  said  Wade  sued  said 
corporation  in  the  district  court  of  Washington  county, 
alleging  that  there  was  due  him  on  account  of  services 
rendered  under  said  contract  an  unpaid  balance  of  f728, 
for  which  sum  he  prayed  judgment.  To  this  petition  de- 
fendant answered,  alleging  as  defenses,  among  other 
things,  that  said  Wade  had  failed  to  keep  his  contract, 
in  this,  that  he  had  not  employed  an  assistant  manager 
at  such  institute;  further,  that  by  reason  of  the  incom- 
petency and  immoral  and  drunken  habits  of  plaintiff,  the 
business  which  he  was  employed  to  manage  had  been  in- 
jured, all  to  the  damage  of  defendant  in  the  sum  of  |1,000. 
To  this  a  reply,  denying  said  allegations,  was  filed  by 
plaintiff.  On  the  trial,  after  all  the  evidence  was  admit- 
ted, the  plaintiff  moved  the  court  to  instruct  the  jury  to 
return  a  verdict  in  his  favor,  which  motion  was  sus- 
tained, and  the  court  accordingly  directed  the  jury  to 
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return  a  verdict  for  plaintiflf  for  the  sum  of  f  735.94,  which 
verdict  was  accordingly  rendered,  and  for  the  judgment 
entered  thereon  the  defendant  brings  the  proceeding  here 
on  error,  its  assignments  of  error  being:  (1)  The  court 
erred  in  giving  to  the  jury  the  instruction  directing  the 
jury  to  return  a  verdict  for  the  plaintiff  below;  (2)  in  not 
submitting  the  question  of  performance  of  said  contract; 
(3)  in  not  submitting  the  question  whether  said  contract 
had  been  substantially  complied  with;  (4)  in  overruling 
the  motion  of  defendant  for  a  new  trial. 

The  assignments  of  error  present  one  question,  which 
is,  was  there  any  evidence  tending  to  show  that  plaintiff 
had  not  complied  with  his  contract?  A  careful  examina- 
tion of  a  very  long  record  leads  the  court  irresistibly  to 
the  conclusion  that  there  was  absolutely  no  evidence 
which  disclosed  that  plaintiff  had  not  fully  complied  with 
all  the  terms  of  the  contract  on  his  part  to  be  performed. 
His  evideiice,  and  that  of  his  witnesses,  is  to  the  effect 
that  he  discharged  his  duties,  not  only  personally,  but  by 
employing  an  assistant  manager  and  janitor,  down  to 
some  time  in  the  year  1895,  when,  by  mutual  agreement 
of  the  parties,  an  assistant  manager  was  dispensed  with 
and  an  itinerant  lecturer  was  employed  in  his  place,  at 
a  fixed  salary,  which  was  deducted  from  that  of  plaintiff. 
While  there  was  an  attempt  to  contradict  the  evidence 
of  plaintiff  relative  to  the  employment  of  an  assistant 
manager,  an  examination  of  the  evidence  discloses  the 
fact  that  the  witnesses  either  did  not  know  the  facts 
about  which  they  testified  or  attempted  to  hide  the  facts 
by  saying  that  they  had  never  heard  any  of  the  persons 
employed  by  the  plaintiff  called  assistant  manager,  and 
did  not  know  that  he  performed  f^nch  duties.  Without 
a  single  exception,  all  the  evidence  of  defendant  on  this 
question  is  so  utterly  weak  as  to  entitle  it  to  no  weight. 
There  is  an  argument  to  the  effect  that,  if  persons  were 
employed  from  time  to  time  to  act  in  the  capacity  of  as- 
sistant manager,  such  persons  were  shown  by  the  evi- 
dence not  to  be  fitted  for  that  position,  and  that  qu^s- 
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tion  should  have  been  Bubmitted  to  the  jury.  We  do  not 
think  so.  There  is  nothing  to  show  that  any  of  these 
persons  failed  to  do  any  thing  that  was  required  of  them 
by  the  manager,  or  that  they  were  not  capable  of  doing 
anything  that  he  required  of  them,  or  that,  by  reason  of 
any  failure  or  inability  to  perform  anything  of  that  na- 
ture the  defendant  was  damaged  in  the  slightest,  and 
there  was,  therefore,  nothing  to  submit  to  the  jury  on 
that  question. 

It  is  also  argued  that  this  is  an  entire  contract,  and 
that  there  is  evidence  that  part  of  it  was  unperformed  by 
plaintiff^  in  his  failure  to  employ  an  assistant  manager, 
and  that,  having  failed  to  perform  part  ther^f,  he  can 
not  recover  on  the  contract.  Hale  v.  Sheehan,  S6  Nebr., 
443,  is  cited  as  authority.  It  is  useless  to  inquire  into  the 
question  whether  this  was  an  entire  contract  or  not. 
There  was  absolute  proof  of  a  complete  and  substantial 
performance  of  its  terms  on  the  part  of  plaintiff,  and  no 
evidence  to  the  contrary,  and  that  being  the  case,  it  is 
unimportant  whether  it  was  an  entire  contract  or  not. 

It  is  further  contended  that  there  was  evidence  going 
to  prove  that  the  allegations  of  damages  had  been  sus- 
tained, and  that  these  should  have  been  submitted  to  tfie 
jury;  but  we  think  not.  The  evidence  on  that  question 
was  merely  to  prove  the  plaintiff's  personal  habits,  and 
also  to  the  effect  that  he  occasionally  absented  himself 
from  the  institute  for  several  hours  at  a  time,  leaving  no 
one  to  attend  to  the  patients,  and  to  further  prove  that 
the  attendance  of  patients  gradually  diminished  in  num- 
ber, and  it  is  argued  that  this  evidence  tending  to  prove 
these  acts  and  omissions  on  the  part  of  plaintiff  tended 
to  damage  defendant  and  its  business.  There  is  no  evi- 
dence, except  hearsay,  that  any  one  failed  to  attend  the 
institute  because  of  plaintiff's  conduct,  which  evidence 
was  of  course  inadmissible;  nor  can  it  be  inferred  that 
his  conduct,  if  proven,  was  the  cause  of  the  business  fall- 
ing off,  unless  other  evidence  more  nearly  connecting  the 
two  as  cause  and  effect  was  introduced.    It  is  contended, 


J 
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also,  that  the  mere  fact  that  the  business  fell  off  was  of 
itself  proof  from  which  damage  could  be  inferred;  but 
we  do  not  think  so.  Bass  Furnace  Go.  v.  Glasscock,  2  So. 
Rep.  [Ala.],  315. 

We  think  there  is  nothing  under  any  of  the  issues  to 
submit  to  the  jury,  and  for  that  reason  the  action  of  the 
court  in  instructing  the  jury  to  render  a  verdict  for  the 
amount  prayed  was  proper,  under  numerous  decisions  of 
the  court.  IlamUtoa  v.  Ross,  23  Nebr.,  630;  Burlington  d 
M.  R.  R.  Co.  V.  Wcndty  12  Nebr.,  76;  Lent  v.  Burlington  d 
M.  R.  R.  Co.,  11  Nebr.,  201;  Burns  v.  Gity  of  Fairmont,  28 
Nebr.,  866. 

The  judgment  of  the  lower  court  is  therefore 


Affirmed. 


Crawford  Company,  appellant,  v.  Hathaway  ht  al., 

appellees.  * 

Filed  February  20, 1901.    No.  10,087. 

1.  Motion  for  Behearing^:  Contents.    A  motion  for  a  rehearing  should 

concisely  state  the  ground  or  grounds  upon  which  the  decision 
is  assailed. 

2.  :    Arguments   and   Citations.     Arguments   or   citations   of 

authorities  have  no  place  in  a  motion  for  a  rehearing. 

3  Jurisdiction:  Subject-Matter:  Consent  op  Parties.  Jurisdiction 
over  the  subject-matter  can  not  be  conferred  by  the  consent 
of  parties. 

4.  Waters  on  Public  Domain:  Statute:  Grant.     Sections  47  and  48, 

chapter  93a,  Compiled  Statutes,  1897,  constitute  no  acceptance 
of  any  supposed  grant  to  the  state  by  the  federal  government 
of  the  waters  on  the  public  domain. 

5.  Pormer  Opinion.     Former  opinion  reported  in  60  Nebr.,  TS4,  ad- 

hered to. 

Appeal  from  the  district  court  for  Dawes  county. 
Heard  below  before  Kinkaid,  J.  Opinion  supplemental 
to  one  appearing  in  60  Nebr.,  754.    Rehearing  denied. 

•Rehearing  allowed. 
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Hamer  d  Ham^y  Allen  O.  Fisher  and  Justin  E.  Porter, 
for  appellant. 

Samuel  Maxwell,  Albert  W.  Critea  and  W.  H.  Fanning^ 
contra. 

J.  W.  Detoeese  and  John  8.  Kirkpatrich,  amicus  curias. 

NOKVAL,  C.  J. 

>  An  opinion  was  filed  in  this  case  during  the  last  term, 
which  is  found  reported  in  60  Nebr.,  754.  Subsequently 
the  court,  owing  to  the  importance  of  irrigation,  and  a 
seeming  misapprehension  on  the  part  of  those  interested 
in  that  important  industry  concerning  the  questions  de- 
cided by  the  court,  of  its  own  motion  ordered  a  reargu- 
ment  of  the  case.  Since  the  filing  of  the  opinion  counsel 
for  plaintiff  has  filed  what  he  is  pleased  to  designate  a 
motion  for  a  rehearing,  which  comprises  some  forty  pages 
of  solidly  type-written  matter,  and  is  nothing  more  than 
an  extended  argument  upon  what  counsel  conceives  to  be 
the  merits  of  the  case.  The  attorney  who  filed  the  so- 
called  motion  is  a  practitioner  of  ability  and  extended 
experience,  and  it  would  seem  to  us  is  certainly  ac- 
quainted with  the  practice  relative  to  applications  for 
rehearings.  Arguments  or  citations  of  authorities  have 
no  place  in  a  motion  for  a  rehearing.  Such  motions 
should  concisely  state  the  ground  or  grounds  upon 
which  a  rehearing  is  asked.  18  Ency.  PI.  &  Pr.,  57,  and 
cases  cited.  Were  the  questions  determined  by  the  prior 
opinion  not  important  to  others,  we  would  be  justified 
in  striking  the  so-called  motion  from  the  files.  But,  for 
the  reason  stated,  we  will  endeavor  to  remove  any  errone- 
ous impressions  that  may  prevail  concerning  the  former 
opinion,  so  far  as  that  is  possible,  within  the  issues  in- 
volved in  the  case. 

Before  entering  at  large  upon  a  discussion  of  what  we 
conceive  to  be  the  only  points  necessary  to  a  complete  de- 
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termination  of  the  case  as  made  below,  it  may  be  well  to 
mention  briefly  a  few  preliminary  matters  argued  by 
counsel,  which  were  not  adverted  to  in  the  former  opin- 
ion, for  the  reason  that  the  court  did  not  think  them  well 
taken.  Other  questions  argued — and  they  are  legion,  but 
not  noticed  herein — may  be  considered  as  belonging  to 
the  class  last  mentioned. 

At  the  corfimencement  of  the  former  opinion  we  stated 
that  there  were  many  reasons  for  sustaining  the  decree 
of  the  lower  court  This  is  true,  but  it  is  manifest  that 
it  is  unnecessary  to  decide  more  than  the  two  questions 
there  determined,  namely,  the  right  of  plaintiff  to  main- 
tain this  action  before  the  rights  to  the  waters  of  the 
stream  had  been  adjudicated  by  the  state  board  of  irri- 
gation, and  the  right  of  Hall  to  have  his  vested  interests 
protected  from  the  invasion  of  plaintiff.  These  are  the 
two  vital  questions  discussed  and  decided,  and  the  court 
has  no  doubt  tlu^j'  were  determined  correctly,  and  is 
further  satisfied  that  to  a  complete  determination  of  the 
litigation  the  examination  of  other  questions  argued,  or 
sought  to  be  raised,  is  unnecessary  at  this  time. 

It  is  suggested  that  Hall  had  an  adequate  remedy  at 
law  for  any  damages  he  might  suffer  at  the  hands  of 
plaintiff,  and  that,  therefore,  he  was  not  entitled  to  re- 
lief by  injunction.  We  do  not  think  the  law  afforded  him 
a  remedy  that  was  adequate;  much  more  than  mere  coln- 
pensatory  damages  was  involved  in  the  invasion  of  his 
rights  by  plaintiff,  and  it  seems  clear  that  he  was  en- 
titled to  the  equitable  relief  accorded. 

It  is  contended,  however,  that  if  the  court  entertain 
jurisdiction  to  enjoin  plaintiff  from  destroying  Hall's 
vested  right  to  the  use  of  the  water  for  mill  purposes,  it 
should  have  proceeded  to  adjudicate  all  in  controversy. 
We  do  not  think  so.  The  proper  tribunal  before  which 
to  try  the  rights  to  the  priority  was  the  state  board  of 
irrigation,  a  special  tribunal  of  limited  jurisdiction;  and 
while  the  court  below  could  properly  interpose  its  equity 
powers,  so  far  as  necessary  to  prevent  an  invasion  of  his 
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rights,  it  was  its  duty  to  relegate  the  parties  to  the  si)ecial 
tribunal  provided  by  the  legislature.  In  1  Spelling,  Ex- 
traordinary Belief,  section  41,  the  author  says,  in  sub- 
stance, that  the  rule  limiting  the  power  of  a  couri;  of 
equity  in  granting  an  injunction  not  to  take  jurisdiction 
of  the  whole  ca^e  applies  especially  to  cases  pending  in 
courts  of  special  and  limited  jurisdiction.  So  far  as  con- 
cerns plaintiff's  contention  that  the  court  should  have 
taken  jurisdiction  of  the  whole  case,  because  it  had  juris- 
diction to  grant  the  injunction  sought  by  plaintiff,  that 
is  answered  by  reminding  plaintiff  that  it  failed  to  prove 
this  cause  of  action.  So  far  as  the  record  discloses,  the 
allegations  upon  which  the  prayer  for  an  injunction  was 
based  were  not  sustained.  A  party  can  not  compel  a 
court  to  take  cognizance  of  matters  which  are  within  the 
jurisdiction  of  the  board  of  irrigation  by  seeking  the  aid 
of  an  injunction,  when  it  is  not  entitled  to  such  relief. 
So  soon  as  it  is  shown  that  he  is  not  entitled  to  such  in- 
junction, it  is  the  duty  of  the  court  to  refuse  to  proceed 
further  in  the  case  made  by  plaintiff.  For  that  reason, 
the  refusal  of  the  court  to  adjudicate  the  question  of  wa- 
ter rights  as  between  the  parties  was  proper.  Nor  will 
the  mere  consent  of  the  parties  confer  jurisdiction  upon 
the  court,  where  the  subject-matter  belongs  to  a  tribunal 
of  special  and  inferior  jurisdiction,  like  the  state  board 
of  irrigation,  from  whose  decision  an  appeal  lies  to  the 
court  in  which  the  parties  seek  redress. 

Counsel  for  plaintiff  complain  of  our  former  ruling,  to 
the  effect  that  sections  47  and  48,  chapter  93a,  Compiled 
Statutes,  1897,  did  not  abrogate  the  common  law  rights 
of  riparian  owners  as  they  theretofore  existed,  and  in- 
sists that  the  court  should  hold  that  those  sections,  which 
are  termed  the  act  of  1877,  in  effect  established  a  separate 
ownership  of  land  and  water  in  this  state,  and  are  in 
effect  the  acceptance  of  a  grant  by  federal  statute  (Re- 
vised Statutes  U.  S.,  sec.  2339)  of  the  waters  on  the  public 
domain  to  the  people  of  the  several  states.  We  copy  the 
so-called  act  of  1877  as  since  amended: 
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"Sec.  47.  Any  corporation  or  association  organized  un- 
der the  laws  of  this  state  for  the  purpose  of  constructing 
and  operating  canals,  reservoirs  and  other  works  for  irri- 
gation and  water  power  purposes  shall  have  power  to 
borrow  money  and  to  mortgage  their  property  and  fran- 
chises in  the  same  manner  and  for  the  same  purpose  as 
railroad  corporations,  and  all  laws  applicable  to  railroad 
corporations  relating  to  the  borrowing  of  money  and  the 
issuance  of  bonds  and  giving  of  mortgages  and  the  man- 
ner of  so  doing,  are  hereby  declared  to  be  applicable  to 
corporations  and  associations  organized  under  this  act. 

"Sec.  48.  Canals  and  other  works  constructed  for  irri- 
gation or  water  power  purposes  or  both  are  hereby  de- 
clared to  be  works  of  internal  improvement,  and  all  laws 
applicable  to  works  .of  internal  improvement  are  hereby 
declared  to  be  applicable  to  such  canal  and  irrigation 
works.'* 

There  is  nothing  occult  to  this  act,  so  far  as  we  can 
ascertain.  It  is  a  simple,  plain,  straightforward  au- 
thorization of  certain  classes  of  corporations  or  asso- 
ciations to  borrow  money,  and  to  condemn  for  right  of 
way.  To  give  them  the  right  to  condemn,  their  object 
must  be  a  public  one,  to  conform  to  the  constitutional 
requirements  that  private  property  can  be  taken  for  pub- 
lic uses  only.  The  statute  gives  them  nothing,  other  than 
these  two  powers.  It  does  not  point  out  the  manner  in 
which  the  water  is  to  be  procured  to  fill  their  ditches. 
The  right  to  irrigate  land  has  always  existed  everywhere. 
How  then  could  this  act  be  said  to  authorize  these  asso- 
ciations to  take  water  from  the  streams  of  the  state,  irre- 
spective of  the  rights  of  individuals  thereto?  If  it  had 
the  effect  that  is  claimed  for  it,  to  accept  the  gift  from  the 
general  government  of  the  water  upon  the  public  domain, 
this  acceptance,  it  will  be  noted,  was  in  favor  solely  of 
corporations  or  associations  organized  under  the  laws  of 
the  state.  In  that  case,  what  became  of  the  rights  of 
individuals  to  the  water,  which  counsel  insists  belong  to 
the  people  and  is  no  longer  an  adjunct  to  land?  We  think 
26 
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this  statute  could  not  possibly  have  affected  the  rights  of 
riparian  owners.  C3ertainly  it  was  an  easy  thing  for  the 
legislature  to  have  so  framed  the  act  as  to  leave  nothing 
open  to  conjecture.  There  was  no  reason  to  hide,  in  an 
apparently  simple  act  permitting  corporations  to  per- 
form certain  very  ordinary  functions,  an  acceptance  of  a 
grant  so  important  as  that  mentioned.  We  have  no 
doubt  of  the  correctness  of  our  conclusion  announced  in 
the  former  opinion,  that  immediately  after  the  passage 
of  this  act  "the  rights  of  riparian  owners  stood  exactly 
where  they  did  immediately  prior  thereto.'*  We  think 
counsel  misapprehends  the  whole  scope  and  purpose  of 
this  act,  which  to  an  unbiased  mind  would  seem  exceed- 
ingly simple,  and  not  in  need  of  the  slightest  interpreta- 
tion. No  other  than  one  anxious  to  avoid  Hall's  conten- 
tion that  he  had  acquired  his  riy:ht  by  appropriation  and 
user  for  more  t  han  ten  years  prior  to  the  time  plaintiff 
commenced  this  action  rould  see  between  this  easily  un- 
derstood act  and  the  federal  statute  referred  to  any  neces- 
sary or  probable  connection.  Nor  could  any  other  than 
such  imagine  any  connection  between  this  act  and  the 
rights  of  riparian  owners  or  prior  appropriators  or  users. 
By  this  prior  appropriation  and  use  Hall  had  acquired 
a  vested  right  to  the  waters  of  this  stream,  for  milling 
purposes,  and  it  was  necessary  to  invoke  the  aid  of  the 
statute  to  deprive  him  of  the  rights  so  acquired;  hence 
the  endeavor  to  give  to  the  statute  a  meaning  contrary 
to  its  plain  language  and  different  from  that  intended 
by  its  framers.  There  was  no  necessity  for  the  legislature 
to  recognize  any  different  rule  relative  to  ownership  of 
water  than  had  existed  prior  thereto  in  any  jurisdiction 
where  the  common  law  is  in  force.  It  is  as  possible  to 
irrigate  in  England  as  in  Arizona.  The  laws  of  gravita- 
tion obtain  in  both  jurisdictions.  The  means  of  obtaining 
title  to  water  would  differ  in  the  two,  but  the  fact  of  irri- 
gation would  co-exist  in  both.  But  counsel  for  plaintiff 
seems  to  assume  that  irrigation  can  exist  only  where  the 
common  law  rights  relative  to  water  have  been  blotted 
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out.  We  reiterate  that  the  act  of  1877  had  no  effect 
whatever  upon  riparian  rights.  Whether  such  common 
law  rights  have  been  in  any  manner  modified  or  changed 
since  that  law  was  enacted  is  not  within  the  scope  of 
this  in<]uiry,  and  for  that  reason  it  is  not  discussed.  The 
lights  of  the  lawmaking  body  to  legislate  where  rights 
have  not  vested  can  not  be  doubted,  any  more  than  its 
lack  of  power  to  take  away  rights  which  have  vested. 
Before  plaintiff  claims  to  have  acquired  any  rights,  at 
least  before  the  commencement  of  this  action.  Hall  ac- 
quired a  vested  right  to  use  this  water  for  power  pur- 
poses; he  was  a  prior  appropriator.  It  is  not  necessary 
to  a  decision  of  the  case  that  his  rights  as  a  mere  riparian 
owner  be  decided.  He  undoubtedly  had  a  vested  right 
as  a  prior  appropriator. 

The  federal  statute,  which  the  plaintiff  claims  consti- 
tuted the  grant  of  the  waters  on  the  public  domain,  of 
which  the  act  of  1877  it  is  insisted  was  an  acceptance,  is 
as  follows:  "Whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultiiral,  manufactur- 
ing, or  other  purposes,  have  vested  and  accrued,  and  the 
same  are  recognized  and  acknowledged  by  the  local  cus- 
toms, laws,  and  the  decisions  of  courts,  the  possessors 
and  ownei*s  of  such  vested  rights  shall  be  maintained  and 
protected  in  the  same;  and  the  right  of  way  for  the  con- 
struction of  ditches  and  canals  for  the  purposes  herein 
specified,  is  acknowledged  and  confirmed,"  etc.  Revised 
Statutes  U.  S.,  sec.  2339.  It  is  claimed  that  this  statute 
was  a  grant  by  the  federal  government  to  the  people  of 
the  state  of  the  waters  on  the  public  domain.  We  do 
not  think  so.  Its  purpose  was  to  confirm  the  rights  of 
those  who  have  acquired,  under  certain  conditions,  the 
use  of  the  water,  and  calls  that  right  a  vested  one,  even 
though  the  waters  are  taken  from  streams  upon  the  pub- 
lic domain  and  without  the  assent  of  the  government. 
If  the  statute  were  a  gi^ant,  it  protects  Hall,  for  he  ap- 
propriated the  water  of  this  stream  ten  years  prior  to  the 
time  this  action)  was  commenced.     The   statute   would 


324  NEBRASKA  REPORTS.  [Vol.  61 


Crawford  Co.  ▼.  Hathaway. 


seem  rather  to  confirm  his  right,  than  to  uphold  the  con- 
tention of  plaintiff  that  its  right  was  prior  in  time.  True, 
its  right  was  for  irrigation  purposes.  But  his  was  for 
manufacturing,  and  that  right  is  acknowledged  in  the 
statute.  '  So,  under  this  act,  his  rights  were  prior  to  those 
of  plaintiff.  He  was  a  prior  appropriator,  and  by  virtue 
of  its  provisions,  if  applicable  here,  could  invoke  the 
aid  of  the  court  to  protect  him  from  any  attempt,  on  the 
part  of  plaintiff,  to  divert  the  water  from  his  milL 

Some  confusion  is  probably  bred  because  of  the  use  bj' 
the  court  of  the  terms  "riparian  proprietor''  and  "riparian 
rights"  in  the  former  decision.  It  is  not  necessary  to 
the  determination  of  this  case  that  Hall  should  be  desig- 
nated merely  a  riparian  proprietor.  He  was  more;  he 
was  both  a  riparian  owner  and  a  prior  appropriator. 
Whether  by  virtue  of  the  mere  fact  that  this  stream 
flowed  through  his  property  he  was  entitled  to  the  full 
flow  of  the  stream  is  not  necessary  to  the  determination  of 
the  case.  Whether,  since  Hall  acquired  his  rights,  which 
were  vested  at  the  time  this  action  was  commenced,  the 
legislature  has  abrogated  or  modified  the  rights  of 
riparian  owners  merely,  as  such,  in  cases  where  they  have 
not  attempted  to  appropriate  the  waters  flowing  through 
their  lands,  was  not  involved  in  the  question  being  de- 
cided, as  up  to  the  time  he  appropriated  this  water 
there  had  been  no  legislation  on  the  subject  of  water 
rights,  save  this  law  of  1877.  The  whole  of  the  discussion 
turned  upon  Hall's  rights  as  affected  by  said  act  of  1877, 
and  the  court,  in  effect,  said  that,  independent  of  stat- 
ute, the  common  law  relative  to  riparian  ownership  was 
applicable  to  this  state.  The  question  of  whether  it  is 
within  the  power  of  the  legislature  to  abrogate  or  modify 
the  mere  naked  right  to  the  fiill  flow  of  the  stream,  where 
no  act  looking  to  an  appropriation  has  been  taken  by  an 
individual,  was  not  involved,  and  is  not  decided. 

It  appears  from  briefs  filed  by  counsel  not  directly  in- 
terested in  the  case  at  bar,  but  who,  or  whose  clients  are, 
interested  in  the  subject,  as  well  as  from  that  of  counsel 


Voii.61]  JANUARY  TERM,  1901.  325 


Crawford  Co.  v.  Hathaway. 


for  plaintiff,  that  it  is  assumed  the  court  in  its  former 
decision  cast  doubt  upon  the  validity  of  the  present  irri- 
gation laws.  A  careful  reading  of  the  opinion  should  dis- 
sipate any  such  idea,  for,  owing  to  the  peculiar  position 
taJcen  by  plaintiff,  the  court  could  not  inquire  into  that 
question.  It  could  go  no  further  than  to  determine  that 
the  portion  of  the  law  which  plaintiff  attacked  as  invalid 
was  of  such  a  nature  as  to  make  it  dependent  upon  the 
other  parts  of  the  same  law,  to  such  an  extent  as  it  could 
not  be  said  that  the  part  attacked  was  not  a  material 
inducement  to  the  legislature  to  pass  the  act  as  a  whole. 
Having  so  determined,  the  court  was  driven  to  the  con- 
clusion announced  in  the  third  point  of  the  syllabus,  to- 
wit,  that  "One  can  not  successfully  rely  upon  a  statute, 
when  he  at  the  same  time  insists  that  a  material  portion 
thereof  is  unconstitutional,  where  it  is  obvious  that  the 
part  claimed  to  be  invalid  formed  an  inducement  for  the 
passage  of  the  remainder."  For  the  reason  given,  it  is 
evident  that  the  validity  of  the  irrigation  laws  is  not  in 
issue,  owing  to  the  manifest  inconsistency  of  plaintiff  in 
attempting  to  destroy  that  part  of  the  act  which  con- 
ferred jurisdiction  of  the  subject-matter  upon  a  form  dif^ 
ferent  to  that  in  which  the  action  is  brought,  while  it  re- 
lied upon  the  validity  of  the  remainder  for  its  cause  of 
action,  when  as  a  matter  of  law  the  act  is  an  indivisible 
whole,  to  such  extent  as  that,  if  one  part  be  destroyed, 
the  whole  fabric  falls  in  ruins.  For  the  benefit  of  coun- 
sel for  plaintiff  a  somewhat  ampler  discussion  of  the 
reasons  of  the  court  for  holding  that  the  act  is  an  insep- 
arable whole,  so  far  as  relates  to  the  point  under  con- 
sideration, may  be  desirable. 

It  is  insisted  that,  although  the  act  which  created  the 
board  of  irrigation  is  constitutional,  those  portions 
thereof  alone  which  it  is  claimed  give  to  it  judicial  pow- 
ers are  invalid;  that  the  residue  of  the  act  which  confers 
upon  the  board  the  duty  to  distribute  the  water  is  valid, 
but  that  the  former  is  invalid,  and  can  be  separated  from 
the  remainder  of  the  act  and  still  leave  a  valid  board  of 
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irrigation  and  a  valid  and  complete  law.  However  this 
may  be,  it  does  not  in  anywise  obviate  the  objection  that 
the  erection  of  this  board,  with  all  the  powers  and  func- 
tions therein  conferred  upon  it,  one  as  much  as  another, 
fonned  a  material  inducement  to  the  legislature  to  pass 
the  act.  Can  it  be  said  that  those  who  voted  for  it  were 
induced  to  do  so  solely  because  of  the  power  conferred 
upon  it  relative  to  the  mere  control  and  distribution  of 
the  waters,  and  that  the  fact  that  it  was  also  given  the 
l>ower  to  decide  the  priority  of  right  to  use  the  same? 
Was  not  the  party  entitled  to  so  use  it  also  a  factor  con- 
ducing to  the  passage  of  the  act?  It  is  perfectly  natural 
to  expect  these  factors  to  co-exist  in  the  same  act.  They 
seem  a  necessary  part  of  it.  Before  such  a  board  can  dis- 
tribute the  water  it  must  determine  to  whom  it  must  be 
distributed;  and  such  a  determination  is  judicial  in  na- 
ture, quite  as  much  as  the  acts  of  the  county  board  sitting 
as  a  board  of  equalization.  It  must  also  necessarily  ad- 
judicate the  right  to  use  before  it  can  proceed  to  distrib- 
ute. Even  though  such  right  to  use  had  been  previously 
determined  by  a  regularly  constituted  court,  the  board 
would  be  obliged  to  ascertain  that  such  determination 
had  been  had  before  it  could  distribute  it  to  the  party 
entitled  thereto,  and  such  act  of  ascertaining  would  be  a 
judicial  act,  quite  as  much  as  if  it  had  detei-mined  that 
the  matter  of  distributing  the  water  and  the  determina- 
tion of  the  right  to  it,  and  the  person  who  possesses  that 
right,  are  inextricably  interwoven  to  the  extent  that  it  is 
practically  impossible  to  separate  the  one  from  the  other. 
The  court,  of  course,  is  not  passing  upon  the  question  of 
whether  this  board  is  merely  an  administrative  body,  and 
not  a  court,  or  whether  it  partakes  of  the  characteristics 
of  both,  but  is  merely  illustrating  its  reasons  for  holding 
that  the  conferring  of  administrative  functions  upon  it 
could  not  have  been  the  sole  inducement  for  creating  H, 
by  pointing  out  the  fact  that  it  is  practically  impossible 
to  create  an  administrative  body  which  does  not  also 
possess,  in  a  certain  degree,  judicial  functions.    But  the 
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fact  that  such  bodies  possess  to  some  extent  judicial  pow- 
ers does  not  necessarily  make  such  body  a  court,  within 
the  meaning  of  the  constitution.  A  merely  adminis- 
trative body  may  have  conferred  upon  it  judicial  jwwers 
and  functions  without  in  anywise  trenching  upon  the 
powers  or  functions  of  the  courts  as  regularly  created. 
It  is  therefore  impossible  to  discriminate  between  the 
judicial  functions  of  a  body  and  its  ministerial  functions, 
and  say  that  the  legislature  was  induced  to  create  such 
body  because  it  possessed  powers  of  one  character  rather 
than  those  of  another.  If  the  bringing  into  being  of  this 
board  was  an  inducement  to  its  passage,  and  that  is  too 
patent  for  denial,  the  conferring  of  judicial  or  qiw^si- 
judicial  functions  was  as  much  an  inducement  to  its  pas- 
sage as  were  those  of  a  mere  administrative  nature,  and 
any  endeavor  to  separate  one  function  from  the  other  as 
being  the  potent  and  predominant  factor  in  determining 
the  action  of  the  legirfature  is  but  a  piece  of  "specious 
and  fantastical  sophistry."  To  illustrate:  Take  a  portion 
of  section  16,  chapter  69,  Session  Laws,  1895,  "It  shall  be 
the  duty  of  the  state  board  at  its  first  meeting  to  make 
proper  arrangements  for  beginning  the  determination  of 
the  priorities  of  right  to  use  the  public  waters  of  the 
state.  ♦  ♦  ♦  The  method  of  determining  the  priority 
and  amount  of  appropriation  shall  be  determined 
by  the  said  state  board,  which  at  its  first  meet- 
ing shall  designate  the  streams  to  be  first  adjudicated." 
Counsel  for  plaintiff  urged  that  this  act  of  1895 
would  seem  to  oust  the  courts  of  jurisdiction  to  try  pri- 
orities of  right  to  use  the  water,  and  we  are 
asked  to  declare  that  portion  of  the  law  invalid  for 
the  reason  that  it  was  not  a  material  inducement  to  the 
legislature  to  pass  the  law,  the  purpose  of  the  legislature 
being  rather  to  enact  an  irrigation  law  than  to  create  a 
court.  But  before  rights  under  a  law  can  be  secured 
there  must  be  an  instrumentality  through  which  such 
law  can  be  enforced.  This  the  law  in  question  furnished 
by  erecting  an  irrigation  board  having  jurisdiction  over 
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these  very  rightB.  Was  not  the  creation  of  this  board, 
with  all  its  powers,  the  one  as  much  as  the  other,  an  in- 
ducement to  its  passage?  How  is  it  possible  to  believe 
that  section  16,  above  quoted,  and  others  connected  there- 
with were  not,  all  and  each  of  them,  material  in  influ- 
encing the  legislature  in  making  the  whole  act  a  law? 
No  amount  of  refining,  or  the  urging  of  immaterial  dis- 
tinctions, will  dispose  of  the  proposition  that  the  erec- 
tion of  this  board  of  irrigation,  with  all  the  duties  and 
powers  conferred  upon  it,  was  so  inextricably  interwoven 
with  the  rest  of  the  act  as  to  make  the  whole  indivisible; 
and  it  is  impossible  to  separate  one  function  of  the  board 
from  another  and  say  that  this  or  that  was  or  was  not  an 
inducement  to  its  passage.  For  that  reason  the  act  must 
stand  as  a  whole  or  entirely  fail;  but  the  question  of 
whether  it  must  stand  or  shall  fall  is  not  involved  in  the 
case  at  bar.  The  court  does  not  hold  that  the  law  is  in 
any  particular  unconstitutional.  It  does  not  even  cast 
a  doubt  upon  its  validity.  It  does  not  decide  that  the 
judicial  functions  conferred  upon  the  board  in  anywise 
trench  upon  the  constitutional  powers  of  courts,  or 
whether  they  are  such  as  may  be  properly  conferred  upon 
administrative  boards.  It  merely  decides  that  if  the  act 
in  question  is  valid,  plaintiff  proceeded  in  the  wrong 
form.  If  it  is  unconstitutional  in  the  respect  urged  by 
counsel,  which  we  do  not  decide,  it  is  void  as  a  whole,  and 
plaintiff's  cause  of  action,  if  any  it  has,  so  far  as  relates 
to  its  right  to  divert  the  waters,  falls  with  the  law,  on 
which  it  is  wholly  dependent. 

The  motion  for  a  rehearing  is  denied. 


Rbhbaimng  denied. 
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HbRBBBT   WHAX.BN   ET   AL.,    APPBLLBBS,   V.   JAMBS    B. 

KiTOHBN  BT  AL,.,  APPBLLANTS. 

Filed  Febbttaby  20, 1901.    No.  10,745. 

Settlement  of  Decedent's  Estate:  Review:  Appeal  to  Supbemb  Goubt. 
Section  675  of  the  Code  of  Civil  Procedure  does  not  give  the 
right  to  have  reviewed  by  the  supreme  court  on  appeal  the 
decisions  made  by  a  county  court  in  the  settlement  of  the  estate 
of  a  person  deceased,  but  such  decision  can  be  here  reviewed 
by  error  proceeding  only. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Scott,  J.    Appeal  dismissed. 

George  E.  Pritchett  and  J.  0.  Cotoin,  for  appellants. 

William  D.  Beckett  and  J.  W.  Woodrough,  contra. 

NORVAIi,  O.  J. 

In  1890  Richard  Kitchen  died,  leaving  a  will,  by  the 
terms  of  which,  among  other  provisions,  he  gave  to  Her- 
bert and  Wallace  Whalen  the  sum  of  $10,000  each,  with 
the  proviso  that  his  executor  might  pay  such  legacies  in 
stock  of  the  Kitchen  Brothers  Hotel  Company,  but  that 
the  whole  estate  was  to  be  settled  within  three  years 
from  the  death  of  testator.  The  executor,  James  B. 
Kitchen,  failed  to  pay  these  legacies  within  the  period 
limited  in  the  will  for  closing  the  estate,  and  after  the 
expiration  of  such  time  filed  in  the  county  court  his  re- 
port, in  which  he  asked  leave  of  court  to  deposit  stock 
with  such  court  in  payment  of  such  legacies,  and  prayed 
for  an  approval  of  his  accounts  and  his  discharge  as  ex- 
ecutor. The  Whalen  children,  through  their  guardian 
ad  litem,  filed  objections  to  this  report  and  demanded  that 
their  legacies  be  paid  in  cash,  with  interest  from  the 
time  they  should  have  been  paid.  Prom  the  judgment 
of  the  county  court  in  the  premises,  adverse  to  said  lega- 
tees, they  appealed  to  the  district  court,  and  there  such 
proceedings  were  had  that  a  judgment  was  duly  entered 
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for  the  full  amount  of  their  legacies.  From  this  judg- 
ment of  the  district  court  said  executor  appeals  to  this 
court,  and  this  hearing  is  on  a  motion  to  dismiss  the  ap- 
peal, on  the  ground  that  no  provision  is  made  by  the  law 
for  the  appeal  of  matters  of  this  character,  but  that  the 
proper  mode  for  obtaining  a  review  here  is  by  proceeding 
in  error  only. 

Section  675  of  the  Code  of  Civil  Procedure  provides: 
"That  in  all  actions  in  equity  either  party  may  appeal 
from  the  judgment  or  decree  rendered  or  final  order 
made  by  the  district  court  to  the  supreme  court  of  the 
state,"  etc.  Prior  to  the  enactment  of  this  statute  all 
judgments  of  the  district  court  must  be  reviewed  by 
petition  in  error,  and  since  its  enactment  "actions  in 
equity"  may  be  reviewed  either  on  appeal  or  by  petition 
in  eiTor.  It  was  ruled  in  the  case  of  the  Nebraska  Wes- 
leyan  University  v.  Craig^s  Estate,  54  Nebr.,  173,  that  an 
appeal  will  not  lie  to  this  couii:  from  an  order  of  the 
district  court  allowing  a  claim  against  an  estate,  and  the 
statute  governing  the  procedure  in  cases  of  that  nature 
is  thei'e  examined  and  construed.  That  an  appeal  will 
not  lie  in  analogous  cases,  see  the  authorities  cited  in 
Nebraska  Wcsleyan  University  v.  Craig^s  Estate,  supra,  also 
Tier  V.  Darnell,  5  Nebr.,  192;  Shmly  v.  Sheedy,  36  Nebr., 
373.  It  is,  however,  contended  that  this  proceeding  is 
essentially  of  an  equitable  nature,  and  not  legal,  and 
for  that  reason  appeal  will  lie  as  well  as  error.  To  this 
we  can  not  assent.  While  it  is  true  that  in  England,  to 
a  large  extent,  courts  of  equity  had  cognizance  of  the  set- 
tlement and  adjustment  of  estates,  such  is  not  the  case 
in  this  country,  but  the  powers  of  courts  of  equity  in 
cases  of  that  nature  are  not  only  restricted,  but  in  a  ma- 
jority of  the  states  wholly  nullified.  Pomeroy,  Equity 
Jurisprudence,  sec.  77.  In  said  section  it  is  well  stated: 
"It  is  true  that  the  statutory  rules  for  the  settlement  of 
estates  are  largely  based  upon  the  principles  which  had 
been  settled  in  equity,  and  that  equitable  doctrines  are 
constantly  enforced  by  the  courts  of  probate;  but  it  is  no 
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less  true  that  this  iiniK)rtaiit  head  of  equity  jurisdiction 
has  been  greatly  restricted,  or  even  practically  aban- 
doned, in  all  the  states."  If  such  jurisdiction  has  been 
abandoned  in  any  of  the  states,  it  certainly  has  in 
Nebraska.  Here  all'  the  proceedings  looking  to  the 
settlement  and  adjustment  of  estates  are  specifically  pre- 
scribed by  statute,  even  to  the  mode  and  manner  of  seek- 
ing the  advice  of  higher  courts  in  matters  in  dispute  be- 
tween litigants  in  the  courts  of  probate  and  adjustment. 
The  statute  which  confers  the  riglit  to  have  reviewed  the 
decisions  of  the  county  court  in  matters  of  probate  is  not 
found  in  the  Code  of  Civil  Procedure,  but  in  the  statute 
relative  to  decedents,  which  confers  jurisdiction  over  es- 
tates upon  the  county  court.  The  whole  procedure  is 
statutory,  and  while  many  of  its  provisions  are  of  an 
equitable  nature,  and  equitable  doctrines  are  frequently 
enforced  by  such  courts,  that  fact  does  not  make  such 
proceedings  "actions  in  equity ,''  within  the  meaning  of 
Section  675  of  the  Code.  It  will  be  observed,  too,  that 
section  238,  chapter  23,  Compiled  Statutes,  relating  to 
decedents,  which  prescribes  the  power  of  district  courts 
in  case  of  appeals  from  the  county  court  in  matters  of 
this  nature,  is  as  follows:  "The  district  court  shall  pro- 
ceed to  a  trial  and  determination  of  the  case  in  like  man- 
ner as  upon  appeals  brought  from  the  judgments  of  jus- 
tices of  the  peace;  and  such  court  may  direct  an  issue  to 
be  made  up  between  the  parties  when  it  shall  be  deemed 
necessary;  and  questions  of  law  may  be  carried  to  the 
supreme  court,  and  costs  may  be  allowed  or  denied  in  the 
discretion  of  the  court."  It  would  seem  a  needless  re- 
striction of  the  powers  of  this  court,  and  also  an  unneces- 
sary provision,  if  it  was  thereby  contemplated  that  such 
questions  of  law  were  to  be  determined  by  appeal,  as  it 
would  add  nothing  to  the  rights  already  possessed  by 
litigants,  since  there  existed  the  right  to  review  by  peti- 
tion in  error.  It  was  said  by  this  court  in  Wilcox  v. 
Saunders,  4  Nebr.,  572:  "In  3rd  Bouvier's  Institutes,  70, 
it  is  said  that  an  appeal,  in  a  civil  suit,  is  a  proceeding 
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unknown  to  the  common  law.  It  is  authorized  by  stat- 
ute in  a  variety  of  cases  and  is  regulated  entirely  by  the 
provisions  of  the  act;  it  cannot  be  extended  beyond  the 
plain  and  obvious  import  of  the  statute  granting  it."  So 
in  this  case,  it  seems  plain,  that  in  order  to  hold  that  this 
proceeding  is  appealable,  we  must  ignore  the  fact  that 
courts  of  equity  have  been  deprived  of  jurisdiction  over 
matters  of  estates,  if  they  ever  had  such  jurisdiction,  and 
hold  that  in  its  inception  in  the  county  court  the  pro- 
ceeding was  legal  in  its  form  and  nature,  but  that  as 
soon  as  it  reached  the  district  court  it  became  "an  action 
in  equity."  We  do  not  think  that  any  such  transforma- 
tion occurred,  but  are  of  the  opinion  that,  although  the 
procedure  and  some  of  the  principles  involved  had  their 
origin  in  courts  of  chancery,  looking  at  them  historically, 
yet,  in  this  state,  all  such  proceedings  are  wholly  statu- 
tory and  legal  as  contradistinguished  from  equity.  It 
would  seem  clear  that,  taking  into  consideration  the  con- 
stitutional provisions  relative  to  jurisdiction  of  counly 
courts  in  probate  matters,  section  16,  article  6,  constitu- 
tion, and  sections  233,  244,  chapter  23,  Compiled  Statutes, 
relative  to  decedents,  as  contrasted  with  the  provisions 
of  the  Code  relative  to  the  right  to  appeal  in  suits  in 
equity,  section  675,  Code  of  Civil  Procedure,  that  there 
.  was  no  intention  on  the  part  of  the  legislature  to  confer 
upon  parties  to  proceedings  in  the  adjustment  and  settle- 
ment of  estates  the  right  to  appeal,  although  frequently 
in  such  cases  equitable  principles  must  be  resorted  to  to 
determine  the  rights  and  duties  of  the  respective  parties, 
but  that  it  was  intended  that  the  decision  in  all  such 
njatters  should  be  determined  by  the  supreme  court  in 
(M  ror  proceeding  only. 

The  motion  to  dismiss  the  appeal  is  accordingly  sus- 
tained. 

Appeal  DiSMiss£n>. 
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John  T.  Alexander  v.  Culbertson  Irrigation  & 

Water  Power  Company. 

Filed  Febbuaby  20, 1901.    No.  9,895. 

1.  Enforcement  of  Contract:  Action  ok  Behalf  of  CosfPOBATiON:  Rat- 

ification. Where,  in  an  action  to  enforce  a  contract  made  on 
behalf  of  a  corporation  by  an  unauthorized  agent,  the  evidence 
tends  to  show  that  the  corporation,  by  acquiescence  and  accept- 
ance of  benefits,  ratified  such  contract,  an  instruction  which,  in 
effect,  withdraws  such  evidence  from  the  consideration  of  the 
jury  is  erroneous. 

2.  Unauthorised  Act:  Ratification.    An  act  done  in  behalf  of  a  cor- 

poration by  one  having  no  authority  to  represent  it  may  be 
ratified  by  conduct  implying  approval  and  adoption. 

3.  Self -Constituted  Agent:  Ultra  Vibes:   Disavowal  of  Pbincipal: 

Pbesuitption  FBOif  Laches.  a  corporation  having  power  to  rat- 
ify or  repudiate  a  contract  made  in  its  name  by  a  self-consti- 
tuted agent,  or  one  acting  outside  of  his  authority,  should  vdthin 
a  reasonable  time  determine  which  it  will  do;  and  if  it  do  not 
disavow  the  agency  and  dissent  from  the  contract,  assent  and 
approval  may  be  presumed. 

Error  from  the  district  court  for  Hitchcock  county. 
Tried  below  before  NORRia^  J.    Reversed. 

W.  R.  Starr  and  M,  B.  Reese^  for  plaintiff  in  error. 

.Fayette  I.  Foss  and  Norman  Jackson^  contra. 

Sullivan,  J. 

This  action  was  brought  by  John  T.  Alexander  against 
the  Culbertson  Irrigation  &  Water  Power  Company,  a 
corporation,  to  recover  rent  claimed  to  be  due  upon  a 
lease.  The  cause  was  tried  to  a  jury  in  the  district  court 
for  Hitchcock  county,  and  resulted  in  a  verdict  and  a 
judgment  in  favor  of  the  defendant 

Of  the  numerous  errors  assigned  we  think  there  is  only 
one  that  merits  serious  consideration.  It  is  conceded 
that  the  lease  mentioned  in  the  petition  was  executed  by 
C.  J.  Jones,  the  president  of  the  company,  but  his  au- 
thority in  the  premises  is  denied.    The  evidence  before 
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US  shows  conclusively  that  Jones  was  not  authorized  to 
make  the  lease,  but  it  tends  strongly  to  prove  that  the 
corporation  ratified  his  act.  The  court  xiharged  the  jury 
that  the  defendant  had  power  under  the  articles  of  in- 
corporation to  purchase  and  take  by  deed  or  lease  such 
real  estate  as  should  be  deemed  advisable  by  its  board  of 
directors;  that  a  contract  made  by  an  officer  of  a  cor])ora- 
tion  outside  the  limits  of  his  authority  is  not  binding  un- 
less ratified;  that  a  corporation,  like  a  natural  person, 
can  ratify  an  act  which  it  has  authority  to  perform ;  that 
ratification  of  an  act  or  contract  by  a  corporation  con- 
sists in  the  adoption  of  the  act  or  contract  by  some  one 
in  authority  and  having  power  to  make  such  contract 
or  do  such  act ;  that  acceptance  of  a  contraxit  and  result- 
ing benefits  with  full  knowledge  on  the  part  of  the  proper 
corporate  officers  of  all  the  material  facts,  amounts  to 
a  ratification.  At  the  request  of  the  defendant  the  jury 
were  further  instructed  as  follows:  "The  jury  is  in- 
structed that  the  charter  of  the  Culbertson  Irrigation 
&  Water  Power  Company  provides  that  the  business  of 
the  corporation  shall  be  in  the  construction  and  main- 
tenance of  a  water  power  and  irrigating  canal  with  power 
to  purchase  and  take  by  way  of  deed  in  fee  simple  or 
lease  such  real  estate  as  the  directors  shall  deem  advis- 
able and  that  a  lease  or  conveyance  not  executed  or  rati- 
fied by  the  corporation  in  the  terms  prescribed  by  its 
charter  is  void,  unless  you  shall  find  that  the  corporation 
held  out  their  president  to  the  public  as  having  power 
to  transact  such  business."  This  instruction  was  errone- 
ous and  obviously  mischievous.  It  was,  in  view  of  the 
evidence,  almost,  if  not  qiiite,  equivalent  to  directing 
a  verdict  for  the  defendant.  There  was  no  evidence  tend- 
ing to  prove  that  Jones  had  beim  held  out  to  the  world 
as  having  authority  to  rent  land  or  do  other  like  acts; 
there  was  no  evidence  that  he  was  authorized  by  the 
board  of  directors  to  execute  the  lease;  heither  wa^^  there 
any  proof  of  an  express  ratification,  or  a  ratification  of 
any  kind  in  conformity  with  terms  prescribed  by  the 
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articles  of  incorporation.  Looking  at  the  instruction 
quoted,  the  jury  would  naturally  conclude  that  the  evi- 
dence of  ratification  did  not  meet  the  requirements  of  the 
law, — that  the  act  of  Jones  had  not  been  duly  adopted, — 
and  that  the  lease  was,  therefore,  void.  Looking  at  the 
instructions  given  by  the  court  on  its  own  motion,  they 
would  find  that  acceptance  of  the  lease  and  possession 
of  the  premises  therein  described  might  constitute  ratifi- 
cation, but  they  would  nowhere  find  that  acquiescence 
and  payment  of  rent  would  warrant  them  in  concluding 
that  the  defendant  had  adopted  the  contract  made  by 
its  president.  The  instructions,  even  when  taken  to- 
gether, were  certainly  very  misleading  and  their  prob- 
able effect  was  to  exclude  entirely  from  the  consideration 
of  the  jury  evidence  of  a  most  satisfactory  and  convincing 
character.  That  there  may  be  an  implied  ratification  of 
an  act  done  in  behalf  of  a  corporation  by  one  having  no 
authority  to  represent  it  is,  of  course,  familiar  law.  A 
corporation  having  power  to  ratify  or  repudiate  a  con- 
tract made  in  its  name  by  a  self-constituted  agent,  or  one 
acting  outside  of  his  authority,  should,  within  a  reason- 
able time,  determine  which  it  will  do;  and  if  it  do  not 
disavow  the  agency  and  dissent  from  the  contract,  assent 
and  approval  may  well  be  presumed.  Rich  v.  State  Nat. 
Bank,  7  Nebr.,  201;  Johnston  v.  Milwaukee  d  Wyoming  In- 
vestment  Co.,  49  Nebr.,  68;  Pittsburgh,  C.  &  St.  L.  R.  Oo.  v. 
Keokuk  &  H.  B.  Co.,  131  U.  S.,  371. 

The  instructions  contain  a  number  of  inaccurate  and 
irrelevant  expressions,  but  we  are  inclined  to  think  that 
the  only  one  which  is  prejudicially  erroneous  is  the  one 
above  set  out. 

We  express  no  opinion  upon  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  as  that  question  has  not 
been  discussed  by  counsel.  It  has  occurred  to  us,  how- 
ever, after  a  careful  reading  of  the  bill  of  exceptions, 
that  the  question  is  a  debatable  one. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Rbtvbrsed  and  rsmandbd. 
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Martha  J.  Pinkham,  appellee,  v.  John  H.  Pinkham 

BT  AL.,  APPELLEES,  AND  EmMA  E.  RyAN  BT  AL.,  AP- 
PELLANTS. 

FiLBD  February  20, 1901.    No.  11,168. 

1.  Reply:  Statute  of  Limitation:  Facts:  Conclusion:  Disrsqard  of 

Pleading.  A  reply  alleging  that  the  defendant's  counter-claim 
did  not  accrue  within  the  period  provided  by  law  for  asserting 
such  claim,  and  containing  no  facts  from  which  the  conclusion 
is  deduced,  tenders  no  issue  and  such  allegation  may  be  entirely 
disregarded. 

2.  Ejectment:  Pleading:  Proof:  General  Denial:  Equitable  Own- 

ership. A  defendant  in  the  actual  occupancy  of  land,  may  show 
under  a  general  denial  that  he  is  the  equitable  owner,  and  thus 
defeat  an  action  brought  by  the  holder  of  the  legal  title  to 
establish  his  ownership  and  recover  possession  of  the  property. 


.">.  Statute  of  Limitations:  Prosecution:  Defense:  Difference  in 
Rule.  The  right  to  commence  and  prosecute  an  action  may  be 
lost  by  delay,  but  the  right  to  defend  a  suit  for  the  possession 
of  property  is  never  outlawed. 

4.  Evidence.    Evidence  examined  and  found  to  support  the  decree. 

5.  Error  Procedure:  Proper  Party.  A  party,  whose  claim  to  property 

fails  and  whose  rights  are  not  affected  by  an  erroneous  decree, 
is  not  entitled  to  have  such  decree  set  aside  or  modified. 

Appeal  from  the  district  court  for  Otoe  county. 
Heard  below  before  Ramsey,  J.  Rehearing  of  case  re- 
ported in  60  Nebr.,  600.    Former  judgment  adhered  to. 

A.  C.  RicJcetts  and  Henry  H.  Wilson^  for  appellants. 

John  G,  Watson,  F,  E,  Broim  and  Frank  Irvine,  contra. 

.  Sullivan,  J. 

After  a  thorough  consideration  of  the  questions  dis- 
cussed by  counsel  we  are  entirely  satisfied  that  the  views 
expressed  in  the  opinion  filed  at  the  last  term  {Pinkham 
V.  Pinkhamy  60  Nebr.,  600)  are  sound  and  should  be  ad- 
hered to.  The  statute  of  limitations  was  not  properly 
pleaded  and  is,  therefore,  not  in  the  case  at  all.  In  the 
reply  of  each  of  the  appellants  it  is  alleged:  "3.  That  the 
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alleged  action  for  the  reformation  of  said  instrument  set 
forth  in  the  amended  answer  did  not  accrue  to  the  de- 
fendant, John  H.  Pinkham^  within,  the  statutory  period 
provided  by  law  for  proceedings  for  the  reformation  of 
instruments."    This  is  only  the  statement  of  a  legal  con- 
clusion unaccompanied  by  the  facts  from  which  the  con- 
clusion is  deduced;  it  is  in  effect  an  assertion  that,  in  the 
opinion  of  the  pleader,  the  appellee's  counter-claim  is 
barred.    It  has  often  been  held  here  and  elsewhere  that 
such  an  allegation  tenders  no  issue  and  may  be  disre- 
garded altogether.     Barnes  v.  McMurtry,  29  Nebr.,  178; 
Scroggin  v.  National  Lumber  Co.,  41  Nebr.,  195;  Jenks  v. 
Lansing  Lumber  Co.,  97  la.,  342;  Eno  v.  Diefendorfy  102  N. 
Y.,  720;  Pope  v.  Andrews^  90  N.  Car.,  401.    In  Scroggin  i>. 
National  TAimher  Co.,  snjyray  which  was  an  action  to  fore- 
close a  mechanic's  lien,  the  answer  stated:   "That  this 
suit  was  not  brought  within  the  time  required  by  law, 
nor  until  after  the  so-called  lien  of  plaintiff  had  expired 
by  lapse  of  time." .  Of  this  averment  the  court,  speaking 
through  Commissioner  Irvine,  said  (p.  200) :  "The  answer 
in  this  respect  pleaded  no  facts.    It  simply  averred  that 
the  suit  was  not  brought  within  the  time  required  by 
law,  nor  until  after  the  lien  had  expired.    These  were 
statements  of  mere  conclusions  of  law  and  not  of  any 
facts.    Where  a  plea  of  the  statute  of  limitations  is  re- 
quired, the  facts  must,  as  in  other  cases,  be  pleaded  and 
nol  the  pleader's  conclusions  of  law.    *    ♦    ♦    The  plain- 
tiff in  error,  not  having  raised  the  defense  by  demurrer, 
was  required  to  raise  it  by  answer,  and  this  being  so,  he 
was  required  to  raise  it  by  an  answer  which  would  have 
been  sufficient  against  demurrer  to  the  answer  itself.    We 
hold,  therefore,  that  the  defense  of  the  statute,  not  being 
raised  at  all  by  demurrer  or  sufficiently  by  answer,  was 
waived."    But  if  the  statute  of  limitations  had  been  prop- 
erly pleaded,  the  plea  could,  under  no  circumstances,  do 
more  than  defeat  the  counter-claim  and  bar  affirmative 
relief;  it  could  in  no  manner  affect  appellee's  right  to  act 
defensively  and  by  proving  his  equitable  ownership  of 
26 
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the  property  show  that  appellants*  claim  of  title  and  right 
of  possession  is  unfounded.  The  right  to  commence  and 
prosecute  an  action  may  be  lost  by  delay,  but  the  right 
to  defend  against  a  suit  for  the  possession  of  property  is 
never  outlawed.  The  limitation  law  may,  in  a  possessory 
action,  deprive  a  suitor  of  his  sword,  but  of  his  shield 
never. 

With  respect  to  the  contention  that  appellee^s  counter- 
claim does  not  allege  mutuality  of  mistake  and  is,  there- 
fore, defective  in  substance,  little  need  be  said.  The  evi- 
dence upon  which  the  decree  of  reformation  is  based 
bears  upon  the  issue  raised  by  the  general  denial  and  was 
received  at  the  trial  without  objection.  It  tends  to  prove 
that  the  instrument,  under  which  John  H.  Pinkham 
claims  title  to  the  property  in  dispute,  was  given  and  ac- 
cepted as  a  deed  of  conveyance,  and  furnishes  abundant 
support  for  the  finding  and  judgment  of  the  district  court. 
In  other  words,  it  effectually  rebuts  appellants'  claim  of 
ownership  and  right  of  possession  by  showing  a  superior 
equity  in  the  appellee.  If  it  be  conceded  that  the  answer 
in  its  present  form  does  not  entitle  appellee  to  affirmative 
relief,  it  does  not  by  any  means  follow  that  the  decree 
granting  such  relief  should  be  set  aside.  If  necessary, 
the  pleading  might  yet  be  amended  to  conform  to  the 
proof.  Humphries  v.  Spafford^  14  Nebr.,  488;  Homan  v. 
Steele,  18  Nebr.,  652;  Scott  v.  Spencer,  44  Nebr.,  93;  Strawn, 
Supreme  C5ourt  Practice,  112.  But  we  think  no  amend- 
ment is  necessary.  Pinkham,  by  the  evidence  adduced 
in  support  of  his  general  denial,  has  shown  that  he  has 
a  right  to  the  land  which,  although  not  recognized  by 
the  common  law,  is  enforceable  in  equity.  He  has  jhto- 
duced  evidence  by  way  of  defense  which  defeats  the  ac- 
tion of  Babcock  and  Ryan.  They  can  not  make  good 
their  claims  to  the  property  and  consequently  have  no 
interest  in  it,  and  are  not  prejudiced  by  the  decree  of 
reformation. 

The  judgment  heretofore  rendered  by  this  court  stands 
afBrmed. 

JUDaiCBNT  AOOORDINaLT. 
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John  N.  Drydbn  et  al.,  appbllbbs,  v.  Marcus  L.  Par- 

rottb  bt  al.,  appellants. 

Filed  Febbuaby  20, 1901.    No.  11,403. 

1.  Judicial  Order:  Coi^laterai.  Attack:  JuBiSDicrioNAii  Infirmity.    A 

judicial  order  or  judgment  can  not  be  attacked  in  a  collateral 
proceeding  unless  affected  by  some  jurisdictional  infirmity. 

2.  Sufficiency  of  Petition:  Test  op  Jurisdiction.    The  sufficiency  of 

the  petition  is  not  a  test  of  jurisdiction;  although  it  may  be 
defective  in  substance  it  will  support  a  judgment  if  the  court 
has  authority  to  grant  the  relief  demanded  and  the  facts  upon 
which  the  demand  is  based  are  intelligibly  set  forth. 

3.  Decree:  Lif.n:  Motion  to  Vacate:  Limit  of  Inquiry.    The  correct- 

ness of  a  decree  giving  a  party  a  lien  on  property,  can  not  be 
inquired  into  on  a  motion  to  vacate  a  sale  made  In  conformity 
with  such  decree. 

Appeal  from  the  district  court  for  Buffalo  county. 
Heard  below  before  Sullivan,  J.    Affirmed. 

Earner  d  Hamer,  for  appellants. 

Dryden  &  Mam^  contra. 

Sullivan,  J. 

This  is  an  appeal  from  an  order  conflnning  a  judicial 
sale  of  real  estate  situate  in  Buffalo  county.  Appellants 
contend  that  confirmation  should  have  been  refused  be- 
cause the  sale  was  made  in  execution  of  a  void  judgment. 
The  facts  are  undisputed,  and  the  rule  of  law  applicable 
to  the  facts  is  well  understood.  The  action  was  com- 
menced by  Dryden  and  jNIain,  who  filed  in  the  district 
court  a  petition  in  which  they  alleged  that  on  April  12, 
1888,  John  Johnson  recovered  a  judgment  in  this  court 
against  Marcus  L.  Parrotte  and  Lewis  W.  Parrotte 
amounting  to  about  f  1,200;  that  Johnson  afterwards 
brought  a  creditor's  bill  against  the  Parrottes  and  others, 
and  on  June  29,  1894,  obtained  a  decree  establishing  his 
judgment  afi  a  first  lien  upon  the  land  now  in  question; 
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that  this  decree  was  brought  here  for  review  on  Decem- 
ber 29, 1894,  but  was  not  superseded  until  January,  1895; 
that  on  September  15,  1894,  Dryden  and  Main  succeeded 
to  the  rights  of  Johnson  as  good-faith  purchasers  of  his 
interest  in  the  litigation.  The  petition  then  states  that 
the  decree  of  June  29,  1894,  in  favor  of  Johnson,  was  re- 
versed by  this  court,  and  continues:  "That  the  reversal 
of  said  judgment  in  nowise  affected  the  rights  of  these 
plaintiffs  acquired  when  said  judgment  was  in  full  force 
and  effect;  but  plaintiffs  allege  that  such  reversal  would 
constitute  a  cloud  upon  the  title  of  any  one  purchasing 
said  land  hereinbefore  described  when  sold  upon  said 
judgment."  The  plaintiffs  prayed  that  the  judgment 
rendered  in  this  court  in  favor  of  Johnson  and  against  the 
Parrottes  be  adjudged  to  be  a  first  lien  upon  the  land  de- 
scribed in  the  petition,  and  that  they  have  such  other 
relief  as  might  be  proper.  The  defendants  were  duly 
served  with  summons;  they  appeared  in  the  action;  issues 
were  joined;  a  trial  was  had,  and  the  court  having  found 
in  favor  of  the  plaintiffs,  rendered  a  judgment  giving 
them  the  relief  for  which  they  prayed.  Upon  this  judg- 
ment no  direct  attack  has  ever  been  successfully  made, 
and  it  can  not,  of  course,  be  assailed  collaterally  unless 
it  is  affected  by  some  jurisdictional  infirmity.  If  it  had 
appeared  on  the  face  of  the  petition  that  the  judgment 
which  was  the  basis  of  the  plaintiffs'  action  was  void, 
and  had  been  so  adjudged  by  this  court,  it  would  not  fol- 
low that  the  decision  of  the  district  court  enforcing  such 
judgment  would  be  a  nullity.  Whether  the  facts  stated 
in  the  petition  constituted  a  cause  of  action  and  entitled 
the  plaintiffs  to  relief,  was  a  judicial  question  which  the 
trial  court  had  authority  to  consider  and  decide;  and  it 
is  a  universal  principle — an  axiom  of  the  law — ^that  where 
a  court  has  jurisdiction  of  both  the  subject-matter  and 
the  parties,  power  to  decide  implies  authority  to  decide 
either  way — ^to  reach  either  a  right  or  a  wrong  conclu- 
sion— and,  in  conformity  therewith,  to  pronounce  a  judg- 
ment that  will  be  conclusive  upon  the  litigants  and  those 
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in  privity  with  them,  unlesfl  reversed,  vacated  or  modi- 
fied in  an  appellate  or  other  direct  proceeding  instituted 
for  that  purpose.  The  sufficiency  of  the  petition  is  not  a 
test  of  jurisdiction;  although  it  may  be  defective  in  sub- 
stance it  will  support  a  judgment  if  the  court  has  author- 
ity to  grant  the  relief  demanded  and  the  facts  upon 
which  the  demand  is  based  are  intelligibly  set  forth. 
Trumble  v.  Williams,  18  Nebr.,  144;  Taylor  v.  Goots^  32 
Nebr.,  80;  North  Pacific  Cycle  Go.  v.  ThoniaSy  26  Ore.,  381; 
Head  v.  Daniels ,  38  Kan.,  1;  Frankfurth  v.  Anderson,  61 
Wis.,  107;  In  re  James  Estate,  99  Cal.,  374;  Van  Fleet, 
C!ollateral  Attack,  sec.  61;  17  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  1069.  But,  as  we  understand  the  petition  in 
this  case,  it  was  sufficient,  not  only  to  give  the  court  juris- 
diction, but  to  withstand  a  demurrer;  it  contained  no 
averment  that  the  original  judgment  in  favor  of  John- 
son had  been  authoritatively  condemned.  The  allegation 
that  the  decree  in  the  creditor's  suit  had  been  reversed, 
carries  no  such  implication.  The  decree  in  favor  of  the 
plaintiffs  certainly  rests  upon  an  adequate  foundation 
and  is  exempt  from  collateral  attack.  The  present  at- 
tack is  collateral;  it  does  not  assail  the  proceedings  under 
the  decree,  but  the  decree  itself;  its  object  is  to  obtain 
a  rehearing  upon  a  point  adjudicated  at  the  trial.  The 
conclusiveness  of  the  decision  giving  plaintiffs  a  lien 
upon  the  property  could  not  be  inquired  into  on  a  motion 
to  vacate  the  sale.  State  Nat  BamJc  v.  Scofi^ld,  9  Nebr., 
499;  Stratton  v.  Beisdorph,  35  Nebr.,  314;  Beatrice  Paper 
Go.  V.  Beloit  Iron  Works,  46  Nebr.,  900;  Hampton  Lumber 
Go.  V.  Yam,  Ness,  54  Nebr.,  185 ;  Hoover  v.  Hale,  56  Nebr.,  67. 

The  order  of  confirmation  is 

Affjlkmeo). 
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Patrick  E.  C5oonby  v.  State  of  Nebraska. 

FiLBD  Febbuaby  20, 1901.    No.  11,689. 

1.  InBtniction:  Witness:   GBOUin>  fob  Censubb.    An  instruction  is  not 

erroneous  which,  in  substance,  informs  the  jury  that  just  cen- 
sure of  a  witness,  or  the  testimony  which  he  has  given,  can  not 
be  grounded  on  the  fact  that  he  has  performed  a  duty  imposed 
upon  him  by  law. 

2.  Statute:   Conbtitdtion:    Stabe  Decisis.     Section    20,    chapter    50, 

Compiled  Statutes,  1899,  with  respect  to  tne  keeping  of  intoxi- 
cating liquors  for  the  purpose  of  sale  without  a  license,  is  yalid 
legislation. 

3.  Presence  of  Officer  in  Jury  Room:  Matebial  Witness.    An  officer 

having  charge  of  the  jury  was  a  witness  on  the  trial  and  gave 
material  evidence  for  the  state.  He  accompanied  the  jury  to 
their  room  and  remained  with  them  for  several  hours  while  they 
were  deliberating  on  their  verdict.  Heldy  That  the  officer  was 
guilty  of  misconduct  prejudicial  to  the  rights  of  the  defendant 
and  that  a  new  trial  should  have  been  awarded. 

Error  from  the  district  court  for  Dawson  counly. 
Tried  below  before  Sullivan,  J.    Reversed. 

Hector  M.  Sinclair,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General^  and  Norria  Broxonj 
Deputy^  contra. 

Sullivan,  J. 

• 

This  was  a  prosecution  under  section  20,  chapter  50, 
Compiled  Statutes,  1899.  The  defendant,  Patrick  E. 
Cooney,  was  found  guilty  of  keeping  intoxicating  liquors 
for  the  purpose  of  sale  without  a  license,  and  was  sen- 
tenced to  pay  a  line  of  |300.  Complaint  is  made  of  an 
instruction  which,  in  substance,  informed  the  jury  that  if 
one  of  the  witnesses  for  the  state,  a  man  named  Pierson, 
was  a  member  of  an  incorporated  detective  association, 
he  had  by  reason  of  his  corporate  membership  assumed 
certain  duties  created  by  law,  for  the  performance  of 
which  neither  he  nor  his  evidence  could  be  rightfully 
criticised.    This  statement,  we  think,  was  neither  harmful 


Vol.  61]  JANUARY  TERM,  1901.  343 


Cooney  v.  State. 


nor  inaccurate.  The  thought  which  it  conveys  is  that 
just  censure  can  not  be  grounded  upon  the  performance 
of  a  legal  duty.  The  right  to  criticise  the  witness  and 
his  testimony  was  not  denied,  but  criticism  directed 
against  the  discharge  of  a  duty  imposed  by  law  was 
characterized  as  unjust.  It  is  hardly  possible  that  the 
jury  were  induced  by  the  instruction  to  place  an  exag- 
gerated or  excessive  value  upon  Pierson's  evidence,  for 
they  were  advised  that  they  might  consider  the  character 
of  the  business  in  which  he  was  engaged  and  determine 
his  credibility  and  the  worth  of  his  testimony  by  the  ap- 
plication of  the  usual  tests. 

The  constitutionality  of  the  section  of  the  statute  un- 
der which  the  prosecution  was  conducted  is  raised  and 
discussed  at  length.  The  point  does  not  require  particu- 
lar consideration,  as  the  cases  of  Durfee  v.  StatCy  53  Nebr., 

■ 

214,  and  Parsons  v.  State,  61  Nebr.,  244,  decide  that  the 
argument  of  defendant's  counsel  is  inadmissible  and  that 
the  law  is  the  result  of  a  proper  exercise  of  legislative 
power. 

After  the  case  was  given  to  the  jury  and  while  they 
were  deliberating  upon  their  verdict  the  sheriff  and 
bailiff  having  them  in  charge  went  with  them  to  their 
room  and  remained  with  them  for  several  hours.  The 
trial  court  found  that  the  sheriff  and  bailiff  were  in  the 
back  part  of  the  room,  which  was  quite  large,  and  that 
the  jury,  while  deliberating  and  discussing  evidence,  were 
north  of  the  centre  of  the  room ;  that  neither  of  the  court 
officers  took  any  part  in  the  deliberations  or  advised  the 
jury  regarding  their  verdict.  The  court  further  found 
that  the  presence  of  the  sheriff  and  bailiff  did  not  influ- 
ence the  jury  in  reaching  their  verdict  and  refused  to 
grant  a  new  trial  on  the  ground  of  misconduct.  The  facts 
in  this  case  are  quite  similar  to  those  in  People  v.  Knapp, 
42  Mich.,  267,  where  it  was  held  that  the  mere  presence 
of  an  officer  in  the  jury  room  while  the  case  was  being 
considered  was  an  unwarranted  restraint  upon  free  dis- 
cussion and,  in  substance,  an  invasion  of  the  right  of  trial 
by  jury,   Oandy  v.  State,  24  Nebr.,  716,  was  a  case  in  which 
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the  bailiff  having  charge  of  the  jury  remained  with  them 
during  their  deliberations^  although  taking  no  part 
therein.  There  was  no  showing  of  prejudice  to  the  de- 
fendant, but  on  the  contrary,  as  appears  from  the  dis- 
senting opinion  of  Chief  Justice  Reese,  there  was  a  clear 
showing  of  non-prejudice.  It  was  held,  nevertheless,  af- 
ter a  careful  consideration  of  the  question  and  an  exam- 
ination of  the  authorities,  that  the  verdict  was  an  unlaw- 
ful one  and  should  not  be  permitted  to  stand.  In  the 
majority  opinion  it  is  said  that  the  doctrine  of  People  v. 
Knapp,  supra,  is  adopted  bb  the  law  of  this  state.  While 
there  is  a  sharp  conflict  of  judicial  opinion  upon  some 
phases  of  the  question  now  under  consideration,  we  be- 
lieve the  cases  all  hold  that  the  presence  in  the  jury  room 
of  a  material  witness  for  one  of  the  parties  while  the 
jurors  are  deliberating,  is  incurable  misconduct  and  will 
nullify  the  verdict.  It  appears  from  the  record  in  this 
case  that  the  sheriff  was  a  witness  for  the  state.  His 
testimony  was  material,  but  it  is  not  likely  that  it  was 
carefully  scrutinized  or  subjected  to  hostile  criticism 
within  his  hearing.  His  presence  was  calculated  to  re- 
strict discussion  and  freedom  of  action  in  the  jury  room 
and  the  presumption  that  it  was  prejudicial  to  the  de- 
fendant is  not  overthrown  by  the  conclusion  deduced  by 
the  trial  court  from  facts  above  stated.  We  do  not  say 
that  the  presence  of  a  bailiff  or  other  intruder  in  the  jury 
room  for  a  short  time  while  the  jury  are  deliberating, 
will  in  every  case  vitiate  the  verdict  rendered,  but  we 
have  no  hesitation  in  declaring  upon  the  facts  disclosed 
by  this  record  that  the  defendant  was  by  the  misconduct 
of  the  sheriff  and  bailiflf  deprived  of  a  substantial  right 
and  should  have  been  awarded  a  new  trial.  It  is  claimed 
that  the  doctrine  of  Gandy  v.  State,  supra,  should  not  be 
applied  to  misdemeanor  cases,  but  no  reason  for  making 
a  distinction  between  the  two  classes  of  cases  has  been 
suggested  and  none  is  perceived.  The  judgment  is  re- 
versed and  the  cause  remanded  for  further  proceedings. 


Reversed  and  b»mandbd. 
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Samiibl  I.  Gordon  v.  Prank  E.  Moores  et  al. 

Filed  Februaby  20, 1901.    No.  11,770. 

1.  Metropolitan  Cities:  Statute:    Constitution:    Removal  qf  Police 

Magistrate.  Section  103  of  the  charter  of  metropolitan  cities, 
(Session  Laws,  1897,  ch.  10),  to  the  extent  that  it  assumes  to  con- 
fer upon  the  district  courts  authority  to  remove  police  magis- 
trates for  misconduct  in  office,  is  legislation  prohibited  by  thft 
constitution  and,  therefore,  void. 

2.  Bemoval  for  Official  Misconduct:  Distribution  of  Powers:  QUiCRE. 

Whether  the  power  to  remove  an  officer  for  official  misconduct 
can  be  concurrently  exercised  by  two  departments  of  the  gov- 
ernment without  violating  the  provision  of  the  constitution  re- 
lating to  the  distribution  of  powers,  Quasre. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Reversed. 

Jeff €7^8  d  Howell  Wright  d  Stout  and  Brome  d  Burnett^ 
for  plaintiff  in  error. 

W.  J.  Gofmell,  contra. 

Sullivan,  J. 

In  the  district  court  for  Douglas  county  Samuel  I. 
Gordon,  the  plaintiff  in  error,  was  found  guilty  of  oflftcial 
misconduct  and  removed  from  his  office  as  police  judge 
of  the  city  of  Omaha.  The  proceeding  which  resulted  in 
the  judgment  of  removal  was  commenced  under  the  au- 
thority of  section  103  of  the  city  charter  (Session  Laws, 
1897,  ch.  10),  which  is  here  set  out: 

"Sec.  103.  The  power  to  remove  from  his  office  the 
mayor  or  any  councilman  or  other  officer  mentioned  in 
this  act,  for  good  and  sufficient  cause,  is  hereby  conferred 
upon  the  district  court  for  the  county  in  which  such  city 
is  situated,  when  not  otherwise  herein  provided,  and 
whenever  any  three  of  the  city  council  men  shall  make 
and  file  with  the  clerk  of  said  court  the  proper  charges 
and  specifications  against  the  mayor,  alleging  and  show- 
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ing  that  he  is  guilty  of  malfeasance  and  misfeasance  as 
such  oflRcer,  or  that  he  is  incompetent,  or  neglects  any  of 
his  duties  as  mayor,  or  that  for  any  other  good  and  suffi- 
cient cause  stated,  he  should  be  removed  from  his  office 
as  mayor  or  whenever  the  mayor  or  any  three  council- 
men  shall  make  and  file  with  the  clerk  of  said  court  the 
proper  charges  and  specifications  against  any  councilman 
or  other  officer  mentioned  in  this  act,  alleging  and  show- 
ing that  he  is  guilty  of  malfeasance  or  misfeasance  in 
such  office,  or  that  he  is  incompetent  or  neglects  any  of 
his  duties,  or  that  for  any  other  good  and  sufficient  cause 
stated,  he  should  be  removed  from  his  office,  the  judge  of 
such  court  may  issue  the  proper  writ,  requiring  such  of- 
ficer to  appear  before  him,  on  a  day  therein  named,  not 
more  than  ten  days  after  the  service  of  such  writ,  together 
with  a  copy  of  such  charges  and  specifications,  upon  such 
officer  to  show  cause  why  he  should  not  be  removed  from 
his  office.  The  proceedings  in  such  case  shall  take  pre 
cedence  of  all  civil  causes  and  be  conducted  according 
to  the  rules  of  such  court  in  such  cases  made  and  pro- 
vided, and  such  officer  may  be  suspended  from  the  duties 
of  his  office  during  the  pendency  of  such  proceedings  by 
order  of  said  court.  During  the  time  any  officer  is  sus- 
pended the  mayor  and  council  may  appoint  any  com- 
petent person  to  perform  the  duties  of  the  officer  sus- 
pended and  provide  for  his  compensation,  and  require 
him  to  execute  a  sufficient  bond  for  the  faithful  perform- 
ance of  the  duties  of  the  office." 

Counsel  for  Gordon  contend  that  the  legislature  was 
without  authority  to  confer  upon  the  district  court  the 
jurisdiction  which  it  assumed  to  exercise,  and  that  the 
judgment  of  removal  should,  therefore,  be  annulled.  The 
provision  of  the  constitution  (art.  6,  sec.  19)  upon  which 
it  is  claimed  the  legislature  encroached  in  adopting  sec- 
tion 103,  is  as  follows :  "All  laws  relating  to  courts  shall 
be  general,  and  of  uniform  operation,  and  the  organiza- 
tion, jurisdiction,  powers,  proceedings,  and  practice  of 
all  courts  of  the  same  class  or  grade,  so  far  as  regulated 
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by  law,  and  the  force  and  effect  of  the  proceedings,  judg- 
ments, and  decrees  of  such  courts,  severally,  shall  be  uni- 
form.'^ Prior  to  the  adoption  of  the  first  act  (Session 
Laws,  1887,  ch.  10)  providing  for  the  incorporation  and 
government  of  cities  of  the  metropolitan  class,  the  power 
to  remove  police  magistrates  for  official  misconduct  was 
not  possessed  by  the  district  courts,  or  any  of  them.  This 
we  believe  is  conceded.  The  power  to  remove  police 
judges  of  metropolitan  cities  was  given  to  the  district 
court  by  the  act  of  1887,  and  is  continued  in  force  by 
section  103  of  the  present  charter.  If  that  section  is  con- 
stitutional and  valid,  all  district  courts  have  power 
within  their  territorial  limits  to  remove  for  misconduct 
police  judges  of  metropolitan  cities;  but  authority  to  re- 
move police  judges  of  cities  of  inferior  rank  is  not  vested 
in  any  of  such  courts.  The  various  charters  classify  cit- 
ies; they  do  not  of  course  assume  to  classify  courts.  The 
provision  of  the  constitution  above  quoted,  as  we  under- 
stand it,  means  that  courts  of  the  same  grade  or  class 
shall  have  equal  powers — equal  authority  to  hear  and 
determine  the  same  class  of  cases.  The  district  court  of 
Douglas  county  has  ousted  the  plaintiff  in  error  from 
the  office  of  police  judge  of  a  metropolitan  city;  and, if 
section  103  is  valid,  the  district  court  of  any  other  county 
in  the  state  may  exercise  the  same  power  whenever  a 
like  case  shall  arise  within  its  territorial  jurisdiction. 
The  constitutional  rule  of  uniformity  that  we  are  now 
considering  is  not  violated  if  all  courts  of  the  same  grade 
.have  jurisdiction  of  the  same  matters  and  equal  authority 
in  dealing  with  them.  That  is  the  principle  established 
by  State  v.  Magneij,  52  Nebr.,  508.  But  a  police  judge,  like 
a  justice  of  the  peace,  is  a  constitutional  officer,  and  the 
power  to  remove  him  is  precisely  the  same  power  whether 
he  holds  his  commission  from  a  city  of  the  highest  or  the 
lowest  rank.  If  the  legislature  had  given  the  district 
courts  in  counties  under  the  township  system  of  govern- 
ment power  to  remove  justices  of  the  peace  for  official 
misconduct,  while  peimitting  the  power  of  removal  to 
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remain  with  the  county  commissioners  in  all  other  coun- 
ties, it  would  hardly  be  contended  that  the  rule  of  uni- 
formity had  not  been  violated.  It  would  be  at  once  per- 
ceived that  the  form  of  county  government  could  not 
change  in  any  degree  the  essentiaJ  nature  of  the  power 
of  removal,  and  that  the  jurisdiction  which  was  given  to 
the  courts  in  one  class  of  counties  was  in  all  respects 
identical  with  that  which  was  denied  to  courts  of  the 
same  grade  in  another  class  of  counties.  Under  our  con- 
stitution, jurisdiction  to  deprive  justices  of  the  peace  of 
their  offices  can  not  be  made  to  depend  upon  a  classifica- 
tion of  counties  any  more  than  can  jurisdiction  to  deprive 
them  of  their  property.  This  is  equally  true  of  police 
magistrates.  Their  rank  and  powers  are  the  same  wher- 
ever their  functions  may  be  exei*cised.  They  all  belong  to 
one  class — as  much  so  as  justices  of  the  i>eace  or  county 
courts;  and  when  the  legislature  undertook  by  S(H*tion  103 
to  give  district  courts,  in  counties  containing  metroi>olitan 
cities,  authority  to  remove  the  police  judges  of  such  cities, 
what  it  did  wai5  a  violation  of  the  principle  of  uniformity, 
for  it  was  an  attempt  to  enlarge  the  jurisdiction  of  the 
district  courts  in  one  class  of  counties  by  classifying  mag- 
istrates who  are  all  of  one  grade  and  incapable  of  legal 
classification.  Without  pursuing  the  subject  further  our 
conclusion  is  that  the  judgment  under  review  is  based 
on  an  unconstitutional  law  and  must  be  reversed. 

Before  leaving  the  case,  however,  there  is  another  ques- 
tion which  has  to  some  extent  engaged  our  attention  and 
to  which  we  shall  briefly  advert.  The  power  we  have 
been  considering  has  been  long  exercised  in  this  state  by 
administrative  bodies,  and  it  was  in  one  case  {^iate  v. 
Oleson,  15  Xebr.,  247)  held  not  to  be  judicial  within  the 
meaning  of  that  provision  of  the  constitution  which  vests 
the  judicial  power  of  the  state  in  courts  and  magistrates. 
Section  1,  article  2,  of  the  constitution,  relating  to  the 
distribution  of  governmental  powers,  declares  that  no  per- 
son or  collection  of  persons  belonging  to  one  of  the  depart- 
ments of  government  "shall  exercise  any  power  properly 
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belonging  to  either  of  the  others."  If  the  power  to  re- 
move an  officer  for  official  nilscon(Ui(*t  properly  bi^ongs 
to  the  executive  department,  can  it  be  rightfully  exercised 
by  officers  of  the  judicial  department?  In  other  words, 
(!an  the  same  power  be  concuiTently  exercised  by  two  de- 
partments of  the  gov(Tnment  without  violating  the  pro- 
vision of  the  constitution  relating  to  the  distribution  of 
powers?  This  is  an  interesting  question,  but  since  it  has 
not  been  discussed  by  counsel  and  is  not  necessary  to  a 
decision  of  the  case  we  express  no  opinion  with  respect 
to  it. 

The  judgment  is  reversed  and  the  cause  dismissed. 


Reversed  and  dismissed. 


NORVAL,  O.  J. 


I  concur  in  the  judgment  on  the  ground  that  the  statute 
under  consideration  is  in  violation  of  section  19,  article 
(>,  of  the  constitution. 


Joseph  Jerabek  v.  Joseph  A.  Kennedy. 

Filed  February  20,  lOOJ.    No.  0,ns2. 

1.  Expert  Testimony:  Admission:  Judicial  Discretion.    In  determin- 

ing the  funipetency  of  a  witness  to  testify  as  to  the  values  of 
land  ref^ardin^  vvhicli  there  is  a  e.ontroversy,  much  discretion  is 
lod|Lred  in  the  trial  court  as  to  the  admission  of  such  testimony, 
and  unless  it  is  clearly  inadmissible  as  a  matter  of  law  and 
prejudicial,  the  ruling"  will  not  be  distuVbed. 

2.  Natural  Flow  of  Water:  Effect  of  Mill-Dam:   Measure  of  Dah- 

▲OBs:  Testimony:  Instruction.  A  plaintiff  testified  as  to  how 
the  construction  of  a  mill-dam  aifected  his  land  by  raising^  the 
water  above  the  natural  flow  and  thereby  increased  the  danger 
of  stock  drowning  therein,  and  stated  that  he  had  already  lost 
some  cattle  in  that  manner,  the  rule  as  to  measuring  the  dam- 
ages sustained  being  correctly  given  the  jury  in  the  instructions 
of  the  court;  held,  that  no  rights  of  the  defendant  were  preju- 
dioed  by  the  admission  of  such  testimony. 


Jerabek  v.  Kennedy. 

Error  from  the  district  court  for  Nance  county. 
Tried  below  before  Sullivan,  J.    Affirmed. 

W.  F.  Critchfield,  for  plaintiff  in  error. 

J,  W.  McClelland  and  Feeder  d  Alberty  centra. 

HOLCOMB,  J. 

A  trial  was  had  in  the  district  court  in  proceedings  of 
ad  quod  damnum  began  under  chapter  57  of  the  Compiled 
Statutes,  entitled  "Mills  and  Mill-Dams."  A  verdict  and 
judgment  was  rendered  in  favor  of  the  defendant  in  er- 
ror, plaintiff  below,  from  which  the  defendant,  by  error 
proceeding,  brings  the  case  here  for  review. 

But  two  questions  are  argued  by  counsel  for  plaintiff 
in  error  and  both  relate  to  the  admission  of  testimony 
objected  to  on  the  trial  of  the  case.  One  witness  was  per- 
mitted to  testify  as  to  the  value  of  the  land,  claimed  to 
have  been  damaged  by  the  construction  of  a  mill-dam, 
just  before  and  immediately  after  the  erection  of  the  mill, 
whose  testimony,  it  is  claimed,  is  incompetent  because 
no  suflBcient  knowledge  is  shown  regarding  land  values 
of  which  he  was  testifying.  The  witness  had  been  a 
farmer  all  his  life,  had  purchased  land  adjoining  that  in 
controversy  tw^o  or  three  years  before,  on  which  he  had 
been  living,  and  had  made  inquiries  as  to  the  value  of 
the  land  in  the  neighborhood.  He  testified  as  to  values, 
and  that  the  land  had  been  damaged  by  reason  of  the 
construction  of  the  mill-dam.  It  is  disclosed  by  the  rec- 
ord that  he  was  acquainted  with  the  value  of  the  land  in 
the  vicinity,  and  that  his  testimony  was  based  upon 
knowledge  and  information  not  possessed  by  a  jury  or 
the  people  in  general.  Of  necessity,  much  discretion  must 
be  lodged  in  the  trial  court  as  to  the  admission  of  such 
testimony,  and  unless  it  is  clearly  inadmissible  as  a  mat- 
ter of  law  and  prejudicial,  the  ruling  will  not  be  dis- 
turbed. Musonri  P.  li,  Co,  v.  For,  00  Nebr.,  531,  and  cases 
there  cited.    The  admission  of  the  evidence  is  warrante<l 
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under  the  ciualification  shown  to  exist,  and  comes  within 
the  rule  announced  in  Swan  v.  County  of  Middlesex,  101 
Mass.,  177. 

The  plaintiff,  in  testifying  as  to  how  the  construction 
of  the  dam  affe<ted  his  land  by  raising  the  water  above 
the  natural  flow,  stated  that  it  increased  the  danger  of 
stock  drowning  therein,  and  that  he  had  already  lost  some 
cattle  in  that  manner.  This  was  objected  to,  and  on  the 
ruling  error  is  sought  to  be  predicated.  The  statement 
was  only  made  as  an  illustration  of  the  damage  occas- 
ioned by  the  rise  of  water  in  the  stream  becfiuse  of  the 
construction  of  the  dam.  The  rule  for  measuring  the 
damage  sustained  was  correctly  given  the  jury  in  the 
instructions  of  the  court,  which  was  stated  to  be  the  dif- 
ference in  the  fair  market  value  of  the  land  immediately 
before  and  after  the  erection  of  the  mill-dam.  The  jury 
could  not  have  been  misled  by  the  testimony  objected  to, 
and  none  of  the  rights  of  the  defendant  were  prejudiced 
thereby. 

The  judgment  is 

Affirmed. 
Sullivan,  J.,  not  sitting. 


W.  S.  Burns,  Trustee,  et  al.  v.  School  District  No. 

18  OF  Rock  County  et  al. 

Filed  February  20, 1901.    No.  9,402. 

1.  Schoolhouse:  Real  Estate  Mortgage:  Prior  Lien:   Adjudioatiow. 

A  schoolhouse  was  erected  on  a  part  of  a  tract  of  land  of  eighty 
acres  incumbered  by  a  real  estate  mortgage.  The  mortgage  lien 
was  foreclosed,  the  decree  establishing  the  mortgage  as  a  prior 
lien  on  the  real  estate,  to  which  the  interest  of  the  school  dis- 
trict was  subject  and  inferior.  Hcld^  Not  to  be  an  adjudication 
that  the  schoolhouse  was  a  part  of  the  realty  and  included  in 
the  mortgage  lien. 

2.  Construction  of  Statute:    Authority  op  Board:    Title  to  Land. 

Under  the  provisions  of  section  7,  subdivision  5,  chapter  79, 
of  the  Compiled  Statutes,  the  authorities  of  a  school  district 
have   no  authority  Jbo  enter  into  any  agreement,   contract  or 
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arrangement,  express  or  implied,  to  build  a  frame  schoollioii^ 
on  a  site  for  which  they  have  not  a  title'  in  fee,  without  the 
privilege  to  remove  the  same  when  lawfully  directed  to  do  so 
by  the  qualified  voters  of  the  district. 

3.  Condemnation  of  Land:  Measubb  of  Damages.  Where  a  school- 
house  has  been  erected  upon  land  upon  which  there  exists  a 
mortgage,  the  school  district  authorities  may,  after  the  erec- 
tion of  such  build ing,  condemn  the  land  required  for  a  site  for 
such  building,  and  the  true  measure  of  damage  is  the  value 
of  the  land  taken,  exclusive  of  the  value  of  the  building,  and 
the  damage  to  the  remainder,  if  any. 

Error  from  the  district  court  for  Rock  county.  Tried 
below  before  Kinkaid,  J.    Affirmed, 

W.  J,  Courtright,  for  plaintiffs  in  error. 

/.  A.  Douglas,  contra. 

HOLCOMB,  J. 

In  a  condemnation  proceeding  of  a  schoolhouse  site 
under  the  provisions  of  subdivision  12  of  chapter  79  of 
the  Compiled  Statutes  of  1899,  the  mortgagee,  whose 
mortgage  lien  on  the  land,  a  part  of  which  was  sought  to 
be  condemned,  had  been  reduced  to  decree,  appealed 
from  the  award  of  the  appraisers,  contending  that  his 
mortgage  lien  extended  to  and  covered  a  school  building 
theretofore  erected,  and  that  the  property  could  not  be 
taken  by  condemnation  proceedings  without  paying  the 
value  of  the  school  building,  as  well  as  the  site  upon 
which  it  was  located.  This  contention  is  certainly  un- 
warranted. We  know  of  no  rule  of  law  or  principle  in 
the  administration  of  justice  which  would,  by  such  a 
process,  take  the  property  of  the  taxpayers  of  the  school 
district  and  transfer  it  to  the  mortgagee,  to  be  again 
paid  for  in  the  proceedings  in  condemnation. 

It  is  contended  that  by  the  decree  in  foreclosure  the 
status  of  the  building  was  fixed  as  a  part  of  the  realty 
on  which  it  was  situated,  to  which  the  lien  of  the  mort- 
gage attached.  The  decree  on  tlie  record  before  us  ap- 
pears to  do  nothing  more  than  establish  the  lien  of  the 
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mortgage  upon  the  real  estate  covered  by  it,  and  direct- 
ing a  sale  of  the  property  in  satisfaction  of  the  debt.  The 
question  of  the  character  of  the  property  of  the  school 
district  was  not  brought  in  issue  by  the  pleading  of  the 
mo.  tgagee,  the  defendant  school  district  being  in  default, 
and  was  not  adjudicated  by  the  decree  of  the  court,  save 
that  the  interest  of  the  school  district  in  and  to  the  real 
estate,  was  held  inferior  and  subject  to  the  lien  of  the 
mortgage.  We  do  not  think  it  necessary  to  enter  into  a 
discussion  of  the  law  of  betterments  and  fixtures  where 
the  circumstances  are  as  in  the  case  at  bar.  It  is  not  a 
question  of  the  rights  of  individuals  in  a  contest  over 
property  placed  by  private  parties  on  real  estate  and 
-Claimed  to  attach  as  a  part  of  the  freehold.  The  law  as 
fixed  by  the  legislature  must  determine  the  rights  of  the 
respective  parties  in  this  action,- and  beyond  this  we 
need  not  go.  By  section  7  of  subdivision  5  of  the  chapter 
referred  to  it  is  specially  provided  that  a  school  district 
shall  not  in  any  case  build  a  frame  schoolhouse,  such  as 
the  one  in  controversy,  "on  any  site  for  which  they  have 
not  a  title  in  fee,  without  the  privilege  to  remove  the 
same  when  lawfully  directed  to  do  so  by  the  qualified 
voters  of  the  district  at  any  annual  or  special  meeting." 
The  authorities  of  the  district  are  not  empowered  by  any 
acts  of  their  own  to  enter  into  any  agreement,  contract 
or  arrangement,  expressed  or  implied,  confiicting  with 
the  provisions  of  this  statute.  Their  authority  being  de- 
rived from  the  statute,  their  action  must  be  guarded  and 
controlled  by  its  provisions.  But  in  this  case  there  is 
nothing  to  show  any  intention  or  action  on  their  part 
inconsistent  with  its  provisions,  and  it  is  quite  manifest 
that  the  right  to  removal  exists  under  the  statute,  and 
that  a  mortgage  lien  on  the  real  estate  upon  which  the 
building  was  erected  could  not  attaxjh  thereto. 

But  tiiere  are  other  reasons  for  upholding  the  judg- 
ment of  the  trial  court.    The  school  district  might,  at  its 
dption,  have  either  removed  the  schoolhouse,  or,  as  it  did, 
begin  condemnation  proceedings  for  the  purpose  of  ob- 
27 
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taining  title  to  the  site  upon  which  the  building  was  con- 
structed. In  the  exercise  of  the  right  of  eminent  domain 
conferred  upon  the  authorities  of  the  school  district  by 
statute  they  mij»:ht,  either  before  or  after  the  construc- 
tion of  the  building,  condemn  the  site,  and  the  fact  that 
it  was  not  done  before  would  not  give  to  the  person  whose 
property  was  taken  for  public  use  the  right  to  claim  the 
improvement  or  betterment  for  the  construction  and  use 
of  which  the  condemnation  was  had.  We  can  conceive 
of  no  good  rule  which  would  require  that,  in  the  exercise 
of  the  right  of  eminent  domain,  if  the  title  to  the  property 
necessary  for  public  use  had  in  the  first  instance  failed 
and  subsequent  proceedings  were  required,  in  estimating 
the  damages  sustained  by  reason  of  the  property  being 
taken  for  public  use,  the  value  of  the  improvement  for 
which  the  condemnation  was  had  should  form  an  element 
of  the  damages  sustained;  and  it  is  not  believed  that  any 
such  rule  exists.  The  district,  having  the  right  of  con- 
demnation, might,  either  before  or  after  the  construction 
of  the  building,  proceed  in  the  manner  pointed  out  by 
statute,  and  in  doing  so,  the  true  measure  of  damages 
would  be  the  value  of  the  property  taken,  not  including 
the  improvement  placed  thereon,  and  the  damage,  if  any, 
to  the  remainder.  We  would  be  slow,  indeed,  to  adopt 
the  proposition  advanced  by  the  plaintiff  in  error,  that 
because  the  owner  of  the  legal  title  to  the  real  estate 
was  unable  to  convey  good  title  to  the  school  district 
and  the  property  at  the  time  was  mortgaged,  the  improve- 
ment constructed  thereon  inured  to  the  benefit  of  the 
mortgagee,  and  for  which  he  must  be  paid  before  the  dis- 
trict might  have  and  use  what  is  in  fact  its  own.  This 
is  utterly  repugnant  to  every  sense  of  justice. 

The  judgment  of  the  district  court  is  entirely  proper, 
the  only  one  that  could  have  been  rightfully  entered,  and 

must  be 

Affibmed. 
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A.  H.  Armstrong  et  al.  v.  Simon  Mayer  bt  al. 

Filed  February  20, 1901.     No.  11,303. 

1.  Original   Jurisdiction:    Practice  of   Si  thkme  Court.     Owing  to 

the  numerous  cases  on  the  docket,  it  is  the  practice  of  this 
court  not  to  entertain  original  jurisdiction  and  advance  cases 
for  hearing  in  applications  for  a  writ  of  mandamus  brought 
by  private  persons  for  the  enforcement  of  private  rights,  un- 
less some  good  reason  is  made  to  appear  why  the  application 
is  not  in  the  first  instance  made  to  the  district  court. 

2.  Mandamus:    Ancillary   Procedvre.     It   is   proper   to   grant    an 

original  application  for  a  writ  of  mandamus  made  in  a  case 
pending  in  this  court  only  when  it  appears  that  it  is  ancillary 
in  character  and  subserves  some  useful  purpose  in  the  main 
case,  protects  the  rights  of  the  parties,  which  would  otherwise 
be  jeopardized,  or  renders  effective  a  judgment  which  has  been 
or  may  be  entered  in  the  case. 

3.  Former  Opinion:   Merits:    Terminus.    An  opinion  heretofore  filed 

in  the  case  on  consideration  of  a  motion  having  fully  disposed 
of  the  merits  of  the  controversv  aud  determined  and  made 
certain  the  final  judgment  to  be  rendered,  and  consuming 
time  in  the  argument  and  consideration  of  interlocutory  jno- 
tions  being  useless,  the  final  judgment,  already  determined, 
will   be  entered   and  the   litigation  terminated. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Dismissed. 

Burr  &  Burr  and  Charles  0.  Whedon,  for  plaintiff  in 
error. 

Walter  J.  Lamb  and  Robert  Ryan,  eo))tra. 

HOLOOMB,  J. 

Plaintiffs  in  error  were  defendants  in  an  action  oiP  forci- 
ble entry  and  detention  before  a  justice  of  the  peace. 
An  adverse  judgment  being  rendered  against  them  by 
the  justice  trying  the  case,  they  appealed  to  the  district 
court.  Judgment  was  again  rendered  against  the  de- 
fendants, to  secure  a  reversal  of  which  a  proceeding  in 
error  waa  instituted  in  this  court.    The  cause  was  sub- 
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mitted  on  motion,  in  the  determination  of  which  it  was 
held  that  the  provisions  of  the  statute  for  appeals  from  a 
judgment  rendered  by  a  justice  of  the  peace  in  actions 
of  the  kind  under  consideration  were  enacted  in  contra- 
vention of  the  constitution,  and  were,  therefore,  void  and 
of  no  force  and  effect;  and  that  the  judgment  rendered 
by  the  district  court  on  appeal  was  coram  non  judice.  A 
motion  to  dismiss  the  error  proceeding  for  want  of  juris- 
diction was  at  the  same  time  denied,  it  being  held  that, 
while  the  district  court  was  without  jurisdiction  over 
the  subject-matter,  the  error  proceeding  was  a  new  action 
begun  in  this  court  to  review  the  judgment  of  the  district 
court,  and  this  court  has  original  jurisdiction  to  hear 
and  determine  the  same,  notwithstanding  the  district 
court  was  without  jurisdiction  over  the  subject-matter 
of  the  action.  Armstrong  v.  Mayer,  60  Nebr.,  423.  Since 
the  filing  of  the  opinion  referred  to,  which  in  fact  dis- 
poses of  the  merits  of  the  controversy  and  makes  certain 
the  ultimate  decision  to  be  rendered  in  the  case,  several 
different  motions,  with  as  many  objections,  have  been 
argued  and  submitted  and  a  great  deal  of  valuable  time 
consumed  over  a  matter  of  which  all  are  advised  as  to 
how  it  must  finally  terminate.  A  motion  has  been  sub- 
mitted by  the  defendants  in  error,  aBking,  first,  that  a 
writ  of  mandamus  issue,  commanding  the  justice  of  the 
peace  trying  the  case  to  issue  a  writ  of  restitution  on  the 
judgment  rendered  by  him  in  favor  of  the  defendants  in 
error;  second,  that  the  error  proceeding  be  dismissed, 
for  the  reason  that  since  the  filing  of  the  opinion  referred 
to  the  plaintiffs  in  error  have  commenced  alleged  error 
proceeding  in  the  district  court,  giving  an  alleged 
supersedeas  bond  therein,  to  obtain  a  review  of  the  judg- 
ment of  the  justice  of  the  peace,  whereby  these  proceed- 
ings have  been  abandoned  and  all  rights  waived  there- 
under; and  third,  that  the  cause  be  advanced  and  set 
down  for  a  speedy  hearing. 

The  showing  in  support  of  the  motion  for  a  writ  of  * 
mandamus  verifies  more  fully  and  minutely  the  history 
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of  the  case  as  heretofore  recited,  and  shows  a  demand 
on  the  justice  trying  the  case  that  he  issue  a  writ  of 
restitution  on  the  judgment  by  him  rendered.    In  passing 
on  the  motion,  we  do  not  undertake  to  decide  the  merits 
of  the  application,  nor  do  we  want  to  be  understood  as 
saying  that  the  relator,  in  a  proper  proceeding,  may  not 
be  entitled  to  a  writ  as  prayed  for,  or  that  it  is  not  the 
duty  of  the  justice  to  enforce  the  judgment  rendered  on 
the  application  of  a  party  in  interest.    The  writ,  in  the 
manner  in  which  the  application  is  made,  can  not,  we 
hold,  properly  issue.    The  only  rights  invoked  are  those 
private  in  their  nature.    There  is  no  public  interest  in- 
volved.   Owing  to  the  crowded  condition  and  numerous 
cases  on  the  docket,  it  is  and  has  been  the  practice  in  this 
court,  and  for  such  a  period  of  time  that  it  may  be  re- 
garded as  a  settled  rule,  to  decline  to  entertain  original 
jurisdiction  and  advance  the  case  for  hearing  in  appli- 
cations for  a  writ  of  mandamus  brought  by  private  per- 
sons for  the  enforcement  of  private  rights,  unless  some 
good  reason  is  made  to  appear  why  the  application  was 
not  In  the  first  instance  made  to  the  district  court.    State 
V.  Lincoln  Oas  Co.,  38  Nebr.,  33;  State  v.  Merrell,  38  Nebr., 
510;  State  v.  School  District,  38  Nebr.,  237.     We  do  not 
find  that  there  exists  any  circumstance  connected  with 
the  present  case  which  should  make  it  an  exception  to 
the  rule  announced.     The  rights  of  the  defendants  in 
error  to  the  writ  desired  must  be  determined  by  the  same 
procedure  and  in  the  same  manner  as  the  enforcement 
of  any  other  private  right.     In  the  proceedings  in  the 
present  case  it  has  been  determined  that  the  law  granting 
appeals  from  judgments  of  justices  of  the  peace  in  cases 
of  forcible  entry  and  detention  is  invalid;  that  the  judg- 
ment, in  name,  of  the  district  court  rendered  in  the  ap- 
peal proceedings  was  rendered  by  a  court  without  juris- 
diction of  the  subject-matter,  and  that  this  court  in  an 
error  proceeding  had  jurisdiction  to  reverse  a  judgment, 
even  though  void  for  want  of  jurisdiction  of  the  court 
rendering  it.    There  is  nothing,  however,  in  the  course 
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of  this  litigation,  as  we  view  the  proceedings,  which 
would  render  it  proper  and  appropriate,  on  a  motion 
filed  in  the  case,  conceding  the  same  to  be  properly  sup- 
ported by  affidavit  and  other  evidence,  to  resort  to  the 
extraordinary  writ,  of  mandamus  for  the  purpose  of  com- 
pelling the  justice  of  the  peace  trying  the  case  to  enforce 
the  judgment  rendered  by  him.  The  application,  if 
proper  at  all,  in  these  proceedings,  should  be  regarded 
as  ancillary  in  its  character  and  have  some  well  defined 
relation  to  the  main  issues  in  the  case.  We  can  conceive 
of  no  sound  rule  for  the  issuance  of  such  a  writ  in  proceed- 
ings and  under  circumstances  similar  to  those  in  the  pres- 
ent case,  except  it  be  to  subserve  some  useful  purpose  in 
the  main  case,  protect  the  rights  of  the  parties  which 
would  otherwise  be  jeopardized,  and  render  effective  a 
judgment  which  has  been  or  may  be  entered  in  the  case. 
Nothing  of  this  nature  appears  to  exist  in  the  case  at  bar, 
and  there  appears  to  us  no  valid  reason  for  the  issuance 
of  the  writ  prayed  for.  Tlie  api)lication  is  therefore  de- 
nied, but  without  prejudice  to  another  application  in  an 
appropriate  proceeding. 

This  cause  has  been  fully  determincMl.  *  We  all  know 
what  the  judgment  must  be  when  entered.  We  have  de- 
termined the  statute  for  an  apijc^al  from  a  justice  of  the 
peace  in  forcible  entry  and  detention  cases  to  be  invalid, 
and  that  a  judgment  rendered  in  the  district  court  in  pro- 
ceedings taken  under  such  statute  is  without  jurisdiction 
and  void.  It  is  like  pursuing  a  shadow,  a  phantom,  to 
further  consume  time  in  the  argument  and  consideration 
of  that  which  is  already  firmly  and  finally  settled  and 
determined.  The  judgment  of  the  district  court  being 
void  for  want  of  jurisdiction  of  tlie  subject-matter,  it  only 
remains  for  us  to  declare  it  so,  which  is  accoi*dingly  done 
and  the  action  dismissed. 

Judgment  agoordingly. 
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Bank  of  Stookeiam,  Bernhard  Wiens  and  Herman     -^  359 
Whjns  as  Interveners,  v.  Isaac  K.  Auter  et  al.  ®^  ^ 

Filed  Fbbbuaby  20, 1901.    No.  11,309. 

1.  Action  by  lEortgagee:  Accounting:  Pbiobitt  of  Liens:  Junxob 
livouMBRANCEB:  TRUSTEE.  In  an  action  by  a  mortg'agee,  where 
it  is  sought  to  have  an  accounting  and  an  ascertainment  as  to 
priorities  of  liens  and  to  charge  a  junior  incumbrancer  as 
trustee  of  the  proceeds  of  the  sale  of  mortgaged  property, 
and  to  recover  such  proceeds  to  apply  on  the  prior  mortgage 
and  the  debt  secured  thereby,  held  that  such  action  is  properly 
cognizable  as  a  proceeding  in  equity,  and  should  be  treated 
as  such. 

:l.  Jurisdiction  of  Equity  Court.  Where  a  court,  in  the  exercise  of 
its  equity  powers,  acquires  jurisdiction  for  any  purpose,  its 
jurisdiction  will  be  retained  for  all  purposes  and  to  try  all 
issues  raised  in  the  action. 

-.  Exhibits:  Physicai.  Attachment.  Exhibits  attached  to  a  petition 
in  a  case,  and  being  a  part  of  the  files  therein,  which  are  desig- 
nated and  referred  to  in  an  amended  petition  as  exhibits  at- 
tached thereto,  and  by  reference  made  a  part  of  the  pleading, 
will  be  treated  as  such,  in  the  absence  of  a  motion  directed 
to  the  same,  in  determining  whether  such  amended  pleading 
states  a  cause  of  action,  even  though  not  physically  attached 
to   such   amended   petition. 

4.  Note  and  Mortgage:    Pleading:    Execution  and  Delivery:    An- 

swer: Admission:  Mere  Deniajl  of  Ownership.  Where  in  an 
answer  the  execution  and  delivery  of  a  note  and  mortgage 
pleaded  in  the  petition  are  admitted,  the  legal  presumption  is 
that  the  ownership  continued  and  remained  in  the  party  to 
whom  delivered,  and  a  mere  denial  of  ownership  in  the  answer 
is  unavailing.  The  burden  is  on  the  defendant,  after  admit- 
ting the  execution  and  delivery,  to  plead  and  prove  some  fact 
showing  such  want  of  ownership. 

5.  VoredoBure  Sale:   Demand  of  Proceeds:    Costs.    A  demand  by  a 

party  claiming  the  proceeds  of  the  sale  of  mortgaged  property 
from  another  can  only  afFect  the  question  of.  costs;  and  where 
both  parties  claim  a  prior  right  to  such  proceeds,  no  demand 
is  required,  even  for  the  purpose  mentioned. 

Intervention:    Statute  of  Limitations.    Where, 


in  an  action  to  reach  the  proceeds  of  the  sale  of  mortgaged 
property  to  apply  on  an  amount  alleged  to  be  due  on  a  note 
secured  by  mortgage,  the  makers,  by  intervention,  deny  that 
anything  was  due,  and  one  of  the  issues  tried  was  as  to  the 
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amount  due  on  Bnch  note,  held  that  the  statute  of  limitationfl 
did  not  mn  during  the  litigation,  eren  though  the  payees  had 
not  formally  declared  on  such  note  and  prayed  judgment  as 
'     against  the  makers. 

7.  Partial  Pailure  of  Consideratian:  Evidbnce.    Evidence  in  the  case 

held  to  be  insufficient  to  support  a  verdict  or  finding  on  an 
allegation  as  to  fraud  or  mistake  in  the  weight  of  cattle  for 
which  the  note  sued  on  had  been  given. 

8.  Bevlew:  Insuffioixaot  of  Etidencb.    Where  on  review  in  error 

proceeding  in  this  court  it  is  held  that  the  evidence  on  the 
trial  of  the  case  is  insufficient  to  support  an  allegation  in  the 
pleadings,  and  on  retrial  of  the  case  the  evidence  in  support 
of  such  allegation  is  substantially  the  same  as  in  the  first  trial, 
the  former  ruling  will  be  adhered  to  and  followed  as  the  law 
of  the  case  as  to  the  sufficiency  of  such  evidence. 

9.  Instruction.    Instructions  on  an  issue  raised  by  the  answer  and 

follovnng  the  allegations  thereof  heild  to  be  correctly  given. 

10. :   Measube  of  Daicaobs:   Habmlesb  Ebbob.    An  instruction 

as  to  the  measurement  by  which  recovery  may  be  had,  even 
though  incorrect,  is  harmless  error,  if  upon  that  issue  the 
jury  found  against  any  recovery  whatever. 

11.  Verdict  in  Equity  Case:  Effect.    The  verdict  in  an  equity  case 

on  a  finding  of  fact  is  advisory  only  and  not  binding  and  con- 
clusive on  the  trial  court. 

12.  Evidence.     Evidence  examined,   and   held  to  support  the  judg- 

ment rendered  in  the  trial  court. 

Error  from  the  district  court  for  Hamilton  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

Lambertson  &  Hall  and  U.  W.  Oraybilly  for  plaintiffB  in 
error. 

Haifi.€r  &  Smith,  contra. 

HOLOOMB,  J. 

A  proceeding  in  error  has  been  instituted  in  this  court 
by  which  it  is  sought  to  reverse  a  judgment  rendered  in 
the  district  court  for  Hamilton  county  against  plaintiffs 
in  error,  defendant  and  interveners  in  the  trial  court, 
and  in  favor  of  defendants  in  error,  plaintiffs  below.  The 
action  has  heretofore  been  in  this  court  for  consideration. 
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Alter  V.  Bank  of  Stockham,  51  Nebr.,  797,  and  an  rehearing 
under  the  same  title,  53  Nebr.,  223.  A  difference  of  opin- 
ion exists  as  to  the  nature  of  the  action,  plaintiffs  insist- 
ing that  it  is  an  action  in  equity,  and  defendants  that 
it  is  one  at  law  for  the  conversion  of  personal  property. 
A  question  having  thus  arisen  as  to  the  character  of  the 
suit,  whether  in  equity  or  at  law,  it  would  seem  advis* 
able,  in  order  to  more  properly  and  intelligently  consider 
the  assignments  of  error,  to  first  determine  such  ques- 
tion. In  the  first  opinion  rendered  in  this  court  the  ac- 
tion was  held  to  be  one  for  the  conversion  of  personal 
proi)erty,  and,  therefore,  an  action  at  law,  and  that  it 
should  be  so  tried,  when  by  either  party  there  is  presented 
no  equitable  ground  for  relief  or  defense.  On  rehearing, 
without  fully  deciding  the  question,  it  is  stated  in  the 
fifth  paragraph  of  the  syllabus,  "A  district  court  while 
sitting  as  a  court  of  equity  is  clothed  with  the  inherent 
power  to  submit  to  a  jury  any  question  of  fact  in  the 
case";  and  in  the  sixth  paragraph,  *To  maintain  a  civil 
action  under  our  Code,  it  is  not  essential  that  the  action 
be  denominated  either  an  action  at  law  or  in  eciuity,  nor 
that  it  be  given  any  paiticular  name.  If  the  litigant 
pleads  the  facts,  and  they  constitute  a  cause  of  action 
or  defense,  the  courts  are  bound  to  award  the  relief  due." 
Says  Commissioner  Ragan,  the  author  of  the  opinion 
(p.  236):  "We  are  not  deciding  that  the  action  of  Alter 
&  Glover  is  an  action  at  law  for  conversion  as  against 
the  Bank  of  Stockham,  nor  that  it  is  a  bill  in  equity  seek- 
ing to  have  the  Bank  of  Stockham  declared  a  trustee  and 
to  hold  the  proceeds  of  the  sale  of  the  Wiens  cattle 
in  trust  for  Alter  &  Glover.  What  we  do  decide,  and  all 
we  decide,  is  that  from  the  uncontradicted  evidence  it 
appears  that  the  mortgagor  converted  the  mortgaged 
property  into  money  and  placed  it  in  the  hands  of  his 
agent,  the  Bank  of  Stockham,  it  then  and  there  knowing 
of  the  existence  of  Alter  &  Glover  s  lien  upon  the  cattle; 
and,  as  against  the  mortgagees,  Wiens  himself  was  not 
entitled  to  such  proceeds;  that  the  bank,  on  the  evidence 
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in  this  record,  has  no  better  title  to  the  money  than 
Wiens  had,  and  is  liable  and  should  account  to  Alter  & 
Glover  for  such  proceeds,  whether  such  a  result  will  have 
the  effect  of  making  the  action  at  bar  one  at  law  or  in 
equity."  The  cause  was  reversed  and  remanded  for  fur- 
ther proceedings,  after  which  the  pleadings  were  in  some 
pai'ticulars  amended,  but  the  issues  thereunder  were  sub- 
stantially the  same  as  on  the  former  trial. 

The  case  having  been  fully  stated  in  the  opinions  re- 
ferred to,  it  is  unnecessarv  here  to  make  more  than  a  brief 
allusion  thereto,  sufficient  only  to  an  intelligent  under- 
standing of  what  is  said  hereafter.  Briefly,  the  plaiu- 
tiffs'  cause  of  action  is  based  on  a  promissory  note  for 
if 8,500,  and  mortgage  given  by  the  interveners  for  the 
purchase  price,  and  to  secure  the  payment  thereof,  of  a  lot 
of  cattle  purrUased  by  the  intervenei-s  from  the  plaintiffs; 
the  plaintifftt  alleging  that  the  note  had  been  only  par- 
tially paid,  and  that  during  the  existence  of  the  lien  of 
the  mortgage,  the  interveners,  with  the  defendant  bank, 
whicli,  it  is  alleged,  held  two  second  mortgages  on  the 
same  property,  subject  to  and  with  knowle<lge  of  plain- 
tiffs' prior  lien  and  mortgage  thereon,  had  made  certain 
shipments  of  the  mortgaged  pro]>ei'ty  to  the  markets  at 
South  Omaha  and  sold  the  same  on  the  open  market,  the 
net  proceeds  thereof  being  credited  to  the  defendant  bank 
and  by  it  convei'ted  to  its  oayu  use  and  benefit;  all  of 
which  was  done  without  the  knowledge  or  consent  of  the 
mortgagees  and  in  fraud  and  violation  of  their  rights. 
An  accounting  is  prayed,  and  for  an  ascertainment  of 
the  priorities  of  the  several  mortgages,  that  the  plain- 
tiffs' mortgage  be  adjudged  a  prior  and  first  lien,  and 
that  the  bank  be  adjudged  to  hold  the  proceeds  of  said 
sale  in  trust  for  the  use  and  benefit  of  the  plaintiffs,  and 
that  it  be  decreed  to  pay  the  same. 

By  the  answer  presented  by  the  defendant  bank  and 
the  petition  of  the  interveners  the  execution  of  the  note 
and  mortgage  to  the  plaintiffs  was  admitted,  and  in 
avoidance  it  was  pleaded,  in  substance,  that  by  fraud  or 
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mistake  the  weight  of  the  cattle  sold  to  the  interveners 
was  represented  and  stated  to  be  greater  than  their  true 
and  actual  weight,  and  that  to  the  extent  of  such  excess 
weight  the  amount  mentioned  in  the  note  was  without 
consideration,  and  no  recovery  ought  to  be  had ;  and  also, 
that  in  October,  1889,  when  the  mortgaged  cattle  were 
being  fed  by  the  interveners  to  fit  them  for  the  market, 
one  of  the  plaintiffs,  in  a  conversation  with  the  cashier 
of  the  defendant  bank,  knowing  that  Wiens  did  not  have 
sufficient  money  and  means  to  purchase  the  necessary 
feed  for  said  cattle  and  that  he  must  depelad  upon  the 
said  bank  for  such  means,  represented  and  stated  that 
Wiens  had  bought  the  cattle  on  such  terms  as  he  would 
be  able  to  make  considerable  profit,  and  that  he  could, 
after  feeding  the  cattle  for  a  short  time,  from  time  to 
time  sell  some  of  the  best  of  the  herd  and  out  of  the  pro- 
ceeds derived  pay  for  the  feed  purchased  and  used  for 
the  fattening  of  the  cattle,  and  that  the  plaintiffs  were 
willing  that  the  said  Wiens  should  so  sell  a  portion  of 
the  cattle  and  use  the  proceeds  thereof  for  such  purpose; 
that  the  defendant  relied  upon  the  representations  and 
statements,  and  loaned  said  Wiens  large  sums  of  money, 
aggregating  about  $5,000,  all  of  which  said  sums  were 
used'  for  the  purchase  of  feed  which  was  actually  fed  to 
the  cattle,  which  would  not  have  been  loaned  had  it  not 
been  for  the  statements  and  representations  of  the  plain- 
tiff as  before  set  forth.  Such  statements  and  acts,  being 
pleaded  as  an  estoppel  against  recovery  from  the  defend- 
ant bank  of  the  proceeds  of  the  cattle  sold  to  the  extent 
of  the  amount  loaned  by  it  and  used  for  the  purpose  of 
buying  feed  for  such  cattle. 

By  the  foregoing  a  fair  idea  of  the  substance  of  the 
controversy  will  be  obtained.  As  it  appears  to  us,  the 
pivotal  point  is  the  proper  disposition  of  the  fund  aris- 
ing from  the  sale  of  the  mortgaged  property.  By  the 
petition,  as  we  construe  it,  it  is  not  sought  to  charge  the 
defendant  bank  with  the  convei-sion  of  the  mortgaged 
praperty,  but  rather  have  it  declared  a  trustee  of  the 
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plaintiffs  as  to  the  proceeds  of  the  sale  of  the  property 
received  by  it,  with  knowledge  of  plaintiffs'  lien  on  the 
property  sold  and  of  their  superior  and  prior  right 
thereto.  By  virtue  of  their  mortgage  lien  the  plaintiffs 
seek  to  impress  a  trust  character  on  the  proceeds  in  the 
hands  of  the  junior  incumbrancer  to  an  amount  required 
to  satisfy  their  prior  claim.  The  defendant  and  the  in- 
terveners, by  their  pleadings,  in  effect,  admit  the  superior 
rights  of  the  plaintiffs  but  for  the  matters  pleaded  by 
them  in  avoidance,  which  are,  first,  that  either  by  fraud 
or  mistake  the  original  consideration  as  claimed  and  ex- 
pressed in  the  note  was  greater  than  it  should  have  been 
according  to  the  agreement  of  the  parties,  owing  to  a  mis- 
take or  misstatement  as  to  the  weight  of  the  cattle  sold, 
and  that  as  to  such  excess  the  note  was  without  consid- 
eration, and,  second,  that  by  reason  of  the  agreement 
pleaded,  notwithstanding  plaintiffs'  lien  was  prior  in 
time,  it  should  be  subordinated  to  that  of  the  defendant 
bank's  lien  for  money  loaned  to  feed  the  mortgaged  cat- 
tle to  fit  them  for  the  market.  As  well  stated,  in  effect, 
in  the  opinion  on  rehearing,  the  plaintiffs'  right  to  the  re- 
lief asked  for  is  established  and  is  due  them,  subject  only 
as  the  same  may  be  defeated  or  diminished  by  the  de- 
fenses interi>osed.  The  whole  controversy  thus  seems  to 
be  reduced  to  two  propositions,  the  amount  due  on  the 
note,  and  the  respective  rights  of  the  contestants  in  re- 
lation to  the  proceeds  derived  from  the  sale  of  the  mort- 
j;aged  property,  to  which  in  equity  each  had  claims,  and, 
as  we  view  the  record,  such  as  are  more  cognizable  and 
to  be  adjudicated  in  equity  rather  than  in  an  action  at 
law.  Under  well  known  equitable  principles,  the  defend- 
ant bank,  having  received  the  proceeds  of  the  sale  of 
the  mortgaged  property  with  notice  of  plaintiffs'  mort- 
gage lien  and  prior  claim  thereon,  could  be  held  and 
charged  as  a  trustee  of  such  funds  for  the  use  and  benefit 
of  the  plaintiffs.  Smith  v.  Jeffreys,  16  So.  Rep.  [Miss.], 
377;  American  Sugar-Refining  Co.  v.  Fancher,  40  N.  E.  Rep. 
[N.  Y.],  206. 
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The  proceeding  is  in  many  respects  analogous  and  the 
principles  involved  similar  to  the  case  of  Gady  v.  South 
Omaha  Nat.  Bank,  tried  as  an  equitable  action^  and  re- 
ported in  46  Nebr.,  756.  While  the  question  is  not  en- 
tirely free  from  doubt,  we  are  disposed  to  the  view  that 
the  cause  should  be  regarded  as  a  proceeding  in  equity 
and  be  treated  as  such.  If  the  action  is  one  cognizable  in 
equity,  the  suggestion  only  is  required  that  the  court, 
having  acquired  jurisdiction  for  any  purpose  in  the  exer- 
cise of  its  equity  powers,  will  retain  such  jurisdiction 
for  all  purposes  of  the  case  and  to  try  all  issues  raised 
therein.  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  sec. 
181;  Morrissey  t?.  Broomal,  37  Nebr.,  766;  Disher  v.  Dishcr, 
45  Nebr.,  100.  Proceeding,  then,  upon  the  theory  that 
the  action  is  one  in  equity,  we  will  consider  the  several 
objections  urged  against  the  regularity  of  the  proceed- 
ings in  which  the  judgment  was  obtained. 

It  is  urged  that  the  petition  fails  to  state  a  cause  of 
action,  the  argument  being  based  upon  the  assumption 
that  the  exhibits  designated  and  referred  to  in  the  peti- 
tion, the  same  being  the  note  and  mortgage,  were  not 
attached  to  and  made  a  part  of  the  petition,  and  their 
terms  not  being  pleaded  therein,  no  cause  of  action  is 
stated.  Several  amended  pleadings  were  filed.  Under 
the  system  of  filings  practiced  in  the  district  court  where 
the  case  was  tried,  all  such  pleadings  are  preserved,  to- 
gether with  the  other  files  in  the  case,  attached  to  and 
held  together  as  one  complete  package  or  set  of  filings. 
The  note  and  mortgage  referred  to  as  exhibits  were  at- 
tached directly  to  the  first  amended  petition  filed  in  the 
case.  They  were  by  reference  attached  to  and  made  a 
part  of  the  last  amended  petition,  but  not  physically  dis- 
placed from  the  place  in  the  files  in  connection  with  the 
first  amended  petition.  The  amended  transcript  pre- 
sented shows  them  to  have  been  attached  to  and  made  a 
part  of  the  last  amended  petition.  While  this,  speaking 
with  exactness,  may  not  be  perfectly  accurate,  yet  we 
thlBk  their  filing  in  the  case  an  an  exhibit,  and  the  refer- 
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ence  to  and  designation  of  them  as  such  exhibits  in  the 
petition  objected  to,  sufficiently  identifies  and  connects 
them  with  the  pleading  and  as  a  part  thereof;  so  that,  in 
the  absence  of  a  motion  directed  to  the  same,  they  will 
be  considered  and  treated,  as  they  appear  to  have  been 
on  the  trial  of  the  case,  as  a  part  of  the  pleading,  and 
when  so  treated,  it  is  admitted  that  a  caiise  of  action  is 
stated  in  the  petition. 

It  is  also  objected  that  the  evidence  does  not  show  that 
the  plaintiffs  were  the  owners  and  holders  of  the  notes 
at  the  time  of  the  beginning  of  the  action  and  the  trial 
thereof.  As  before  stated,  as  we  view  the  pleading,  the 
execution  and  delivery  of  the  note  and  mortgage  being 
admitted,  and  a  defense  in  the  nature  of  an  avoidance 
being  pleaded,  under  the  issues  the  burden  rested,  not 
upon  the  plaintiffs,  but  upon  the  defendant  and  interven- 
ers in  the  case.  The  execution  of  the  note  and  mortgage 
being  admitted,  J\.  mere  denial  that  the  plaintiffs  are  the 
owners  or  the  real  parties  in  interest  can  not  avail  the 
defendants.  Having  admitted  as  much  as  they  did,  the 
burden  was  cast  upon  them  to  plead  and  prove  some  fact 
showing  a  want  of  interest  or  ownersliip  at  the  time  the 
action  was  brought ;  and  where  they  have  failed  to  do  so, 
the  legal  presumption  is  that  the  party  to  whom  the  in- 
strument was  executed  and  delivered  continued  and  re- 
mained the  owner  thereof.  Doll  v.  Kizottij  96  Am.  Dec. 
[La.  Ann.],  399. 

Objection  is  also  made  because  no  demand  was  made 
upon  the  bank  by  the  plaintiffs  for  the  proceeds  of  the 
sale  of  the  cattle  prior  to  the  commencement  of  the  action. 
This,  we  thiulv.  could  at  most  onlv  affect  tlie  costs  in  the 
case.  The  defiMidaut,  however,  denying  the  plaintiffs' 
right  to  the  relief  sought,  n^sisted  tlieir  claim  and  inter- 
posing an  adverse  claim  in  its  own  behalf,  would  thereby 
waive  any  right  or  demand  as  to  costs  of  suit,  if  judg- 
ment is  adverse,  which  could  pi'operly  be  awarded  against 
it.  Wright  v.  Greenwood  Wat^ehouse  Co.,  7  Nebr.,  435; 
Ogden  v.  Warren,  36  Nebr.,  715;  Rodgers  v.  Qraluiiny  36 
Nebr.,  730;  Wilcox  v,  Beitel,  43  Nebr.,  457. 
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There  Is  a  claim  that  the  action  is  barred  by  the  stat- 
ute of  limitations,  based  upon  the  proposition  that  in  the 
last  amended  petition,  for  the  fibrat  time,  the  liability  of 
the  interveners  as  the  makers  of  the  note  was  specially 
pleaded  and  a  recovery  as  to  them  prayed  for.  We  think 
under  the  pleadings  it  is  quite  apparent  that  the  action 
was  begun  so  as  to  prevent  the  running  of  the  statute, 
when  the  parties  were  brought  or  came  voluntarily  into 
court  and  filed  their  pleadings  under  the  first  proceed- 
ing had,  the  time  of  which  is  clearly  within  the  statute. 
In  that  proceeding  the  cause  of  action  was  based  pri- 
marily upon  the  note  and  mortgage  for.  the  balance  al- 
leged to  be  due  thereon,  and  a  recovery  was  sought  only 
against  the  defendant  bank  for  the  proceeds  of  the  sale 
of  the  cattle,  which  it  was  claimed  it  had  received  and 
applied  to  its  own  use  and  benefit.  The  interveners,  by 
proper  petition,  came  in,  admitted  the  execution  and  de- 
livery of  the  note  and  mortgage  and  pleaded  fraud  or 
mistake  as  to  the  weight  of  the  cattle  at  the  time  they 
were  sold,  and  sought  thereby  to  avoid  the  note  fof  the 
balance  then  claimed  to  be  due.  The  issue  as  tried  was 
the  amount  due  on  the  note  and  the  liability  of  the  bank 
on  the  cause  of  action  pleaded  against  it.  A  judgment 
was  rendered  in  conformity  with  such  issues.  Constru- 
ing the  pleadings  together,  the  conclusion  is  irresistible 
that  the  amount  due  on  the  note,  set  out  by  the  plaintiffs 
in  their  first  petition  filed,  has  been  at  all  times  the  prin- 
cipal issue  in  the  case.  While  the  pleadings  of  the  plain- 
tiffs, as  claimed,  did  not  specially  declare  on  and  demand 
a  recovery  against  the  interveners  in  the  proceeding  first 
had,  the  suit  was  an  action  on  the  note  even  as  against 
the  interveners,  who,  by  their  petition  of  intervention, 
sought  to  avoid  any  further  obligation  thereunder,  and 
to  recover  from  plaintiffs  for  moneys  overpaid  on  said 
note.  Even  though  plaintiffs  did  not  formally  declare 
on  the  note  and  mortgage  as  against  the  interveners,  the 
cause  of  action  based  thereon  has  all  along  been  the  sub- 
ject ot  litigation,  so  that  the  statute  as  to  all  parties  in 
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court  ceased  to  ran.  It  would  seem  that  an  issue,  even  if 
improperly  pleaded,  is  treated  by  the  parties  and  tried 
as  such,  the  irre^larity  in  the  pleading,  if  one  exists,  is 
waived,  and  it  will  be  treated  as  raising  the  issue  thus 
irregularly  presented  and  tried.  ParKman  v.  Toungj  4 
N.  W.  Eep.  [Dak.],  139. 

On  the  trial  of  the  ca«e  the  court  withdrew  from  the 
consideration  of  the  jury  the  evidence  submitted  for  the 
purpose  of  proving  fraud  or  mistake  as  to  the  weight 
of  the  cattle  at  the  time  they  were  sold  by  the  plaintiffs. 
This  question  wa«  thoroughly  considered  in  the  last  opin- 
ion given  by  this  court  heretofore  referred  to,  and  it  was 
there  found  that  the  evidence  in  that  trial  was  insufficient 
to  support  the  verdict  in  favor  of  the  interveners  on  that 
issue.  The  evidence  in  this  case,  it  is  admitted,  is  sub- 
stantially the  same.  If  so,  the  rule  announced  in  that 
case  has  become  the  law  of  the  case  and  will  thereafter 
be  followed.  Wittenberg  v.  MollyneauXy  59  Nebr.,  203.  The 
reasons  stated  in  the  opinion  on  rehearing  are  decisive 
of  the  question  now  presented.  Viewing  the  matter  either 
as  an  original  proposition  or  as  a  point  heretofore  raised 
and  decided  in  this  same  case,  the  ruling  of  the  trial  court 
must  be  held  to  be  correct,  and  the  withdrawal  of  the 
question  from  the  jury  proper. 

It  is  urged  that  the  court  erred  in  its  instruction  to 
the  jury  to  the  effect  that  the  defendant  bank,  if  they 
found  the  defense  pleaded  as  to  money  loaned  to  pur- 
chase feed  to  be  sustained  by  the  evidence,  could  retain 
of  the  proceeds  of  the  sale  of  the  cattle  only  the  amount 
of  the  money  loaned  to  the  interveners  and  by  them  used 
for  the  purpose  of  purchasing  feed  for  the  mortgaged 
cattle.  It  is  insisted  that  if  the  bank  loaned  the  money 
for  such  purpose,  this  is  sufficient  to  give  them  a  superior 
claim  on  the  proceeds,  and  that  it  is  not  necessary  that 
they  trace  the  money  thus  loaned  to  the  purchase  of  feed. 
The  instruction  follows  the  pleading  and  allows  the  bank, 
if  warranted  by  the  evidence,  what  it  claimed  by  its  an- 
swer.   We  think  the  instruction  correct  and  in  harmony 
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with  the  agreement  of  the  parties  as  pleaded  in  the  an- 
swer, assuming  the  agreement  to  have  been  made.  This 
agreement,  according  to  the  defendant's  theory,  was  that 
some  of  the  cattle  might  be  sold  and  the  proceeds  used 
for  the  purpose  of  buying  feed  for  the  remainder.  The 
only  lawful  use  of  the  proceeds,  then,  would  be  for  the 
purchase  of  feed,  or  to  replace  money  used  for  that  pur- 
pose, and  if  use<l  for  any  other  purpose,  the  use  thereof 
would  be  wrong  and  contrary  to  the  terms  of  the  agree- 
ment The  interveners  could,  under  the  agreement  if 
found  to  exist,  sell  of  the  mortgaged  cattle  enough  to 
buy  feed  with  the  proceeds  sufficient  for  feeding  pur- 
poses and  none  other,  and  this  agreement,  as  to  the  ap- 
plication which  should  be  made  of  the  proceeds,  deter- 
mines what  use  may  rightfully  be  made  of  money  loaned, 
in  order  to  estop  plaintiffs  from  asserting  their  prior  lien 
on  all  the  proceeds  of  the  sale  of  the  cattle  until  their 
demands  are  satisfied.  .  The  instruction,  however,  if  erro- 
neous, would  be  without  prejudice,  for  the  reason  that 
the  verdict  discloses  that  on  this  issue  the  jury  found  in 
favor  of  the  plaintiffs,  and  that  the  agreement  pleaded 
had  not  been  proven  by  a  preponderance  of  the  evidence. 
Further,  the  finding  of  the  jury,  being  only  advisory,  was 
not  conclusive  and  binding  on  the  trial  court.  We  think 
the  evidence  abundantly  sustains  the  verdict  and  judg- 
ment. 

The  judgment,  being  in  harmony  with  the  pleadings 
and  the  evidence,  properly  determines  the  respective 
rights  of  the  parties,  is  in  conformity  with  law,  and 
should^  therefore,  be 

Affirmed. 
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Hbrman  Holt,  appellant,  v.  Eilbrt  Schneider  bt  al., 

APPELLiE}ES. 
FiLlSD  Febbuabt  20, 1901.     No.  11,654. 

1.  VoTBMr  Dadslon:   Res  Adjudicata.    Where  on  appeal  a  question 

iMTolyed  in  the  controversy  is  clearly  presented  and  fully  de- 
termined, the  decision  thereon  will  be  deemed  to  be  the  law 
of  the  case  in  all  subsequent  proceedings,  binding  alike  on  the 
tri^I  court  and  in  this  court  on  another  appeal. 

2.  Principal    and    Agent:     Pleadino:      Repudiation    of    Agency: 

Beneficial  Acts  of  Agent.  Where  a  mortgagee,  in  whose 
fayor  a  decree  has  been  obtained  and  satisfied  by  one  assuming 
to  act  as  his  agent,  attempts  to  repudiate  such  agency,  and 
begins  a  new  action  in  equity  on  the  same  indebtedness,  alleg- 
ing a  different  and  less  sum  due  than  found  in  the  first  decree, 
he  can  not,  in  the  subsequent  proceedings,  urge  the  first  decree 
as  teing  the  amount  due  him  on  such  indebtedness. 

3.  Judgment:    Mandate.     Judgment  of  the  trial   court  held  to  be 

in  conformity  with  the  special  mandate  issued  out  of  this 
court. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

FUmsburg  d  Williams,  for  appellant 

Stevens  d  Cochran  and  Stevens ,  Love  d  Frampfon,  contra. 

HOLCOMB,  J. 

One  0.  C.  Burr,  a*  owner  and  holder  of  a  second  mort- 
gage on  the  real  estate  of  the  appellee  and  the  note  se- 
cured thereby,  commenced  an  action  in  equity  in  the 
district  court  for  the  purpose  of  foreclosing  the  lien  aris- 
iDig  by  virtue  of  the  mortgage.  After  the  proceedings 
were  instituted,  assuming  to  act  as  the  agent  of  the  ap- 
pellant Holt,  Burr  caused  a  cross-petition  to  b^  filed  for 
and  on  behalf  of  Holt,  who  was  the  owner  of  the  mort- 
gage indebtedness  secured  by  the  prior  lien,  upon  which, 
after  pleadings  were  formed,  a  decree  was  rendered  in 
favor  of  Holt  on  his  cross-petition,  and  in  favor  of  the 
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plaintiff  on  the  cause  of  ax;tion  set  out  in  his  petition, 
as  well  as  estaj>lishing  other  and  subsequent  liens  upon 
the  property  affected  by  the  proceedings.  After  a  stay 
of  execution  of  the  order  of  sale  taken  by  the  appellee 
Schneider  had  expired,  Burr,  still  acting  as  the  agent  of 
Holt,  entered  into  an  arrangement  with  the  judgment 
debtor  and  owner  whereby  another  loan  was  obtained 
upon  the  premises,  and  the  proceeds  thereof,  |3,800,  re- 
ceived by  Burr  acting  in  his  own  behalf  and  as  agent  of 
Holt,  being  insufficient  to  meet  all  of  the  liens  against 
the  property,  by  another  arrangement  a  chattel  mort- 
gage for  fl,587.27  was  executed  by  the  mortgagor  to 
Burr,  who  procured  the  satisfaction  of  the  subsequent 
liens,  and  entered  satisfaction  of  his  own  lien  under  the 
decree  rendered  on  the  second  mortgage,  and  satisfaction 
as  agent  of  Holt  of  the  first  lien  in  his  favor  rendered  on 
his  cross-petition.  The  amount  of  the  decree  in  favor  of 
Holt  was  f4,322.52,  but  in  it,  as  api)eared  later,  was  in- 
cluded a  large  sum  of  money  due  to  Burr  for  interest 
paid  by  him  as  guarantor  on  the  debt  secured  by  the 
principal  mortgage.  What  part,  if  any,  of  the  proceeds 
of  the  last  loan  negotiated  was  paid  to  Holt  does  not  ap- 
pear. After  the  transactions  narrated  had  taken  place, 
Holt,  attempting  to  repudiate  the  agency  of  Burr,  insti- 
tuted proceedings  in  his  own  behalf  to  foreclose  his  mort- 
gage, the  principal  sum  being  |3,200,  with  interest  due 
thereon  in  the  sum  of  $256,  or  a  total  of  |3,456,  for  which 
he  prayed  a  foreclosure  of  the  lien  of  his  mortgage  and  a 
sale  of  the  premises  to  satisfy  the  same.  In  the  proceed- 
ings in  the  suit  instituted  by  Holt  it  was  found  that 
Burr  was  the  agent  and  had  authority  to  act  in  the  ca- 
pacity in  which  he  assumed  to  act;  and  the  decree  ren- 
dered in  the  first  suit  having  been  duly  satisfied,  the 
second  suit  resulted  in  a  finding  and  a  judgment  against 
Holt  on  the  cause  of  action  pleaded  in  his  petition.  Upon 
appeal  to  this  court,  the  opinion  being  found  in  Holt  v. 
Schneider,  57  Nebr.,  523,  the  findings  and  judgment  of  the 
trial  court  were  affirmed  in  all  respects,  save  that,  as 
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the  agent  of  Holt,  Burr  had  no  authority  to  accept  in  pay- 
ment of  the  indebtedness  due  Holt  anything  but  money, 
and  that  the  chattel  mortgage  given  by  Schneider  could 
not  be  legally  applied  to  the  satisfaction  of  the  debt  due 
to  Holt  without  his  consent,  and  the  case  was  remanded 
with  specific  instructions  "to  ascertain  the  amount  due 
to  Holt  from  Schneider  after  deducting  the  f3,800  paid 
by  the  latter  to  Burr,  and  to  award  Holt  a  lien  upon  the 
real  estate  in  controversy  for  the  payment  thereof,  post- 
poning such  lien,  however,  to  that  of  the  Union  Central 
Life  Insurance  Company."  The  cause  being  remanded, 
on  motion,  and  after  the  introduction  of  evidence  and  a 
hearing,  the  court  found  nothing  to  be  due  Holt  after 
applying  the  f3,800  to  his  indebtedness,  and  dismissed 
the  action.  The  case  is  again  appealed  by  Holt,  who  con- 
tends that  the  directions  contained  in  the  mandate  have 
not  been  followed. 

It  is  argued  that  the  decree  in  favor  of  Holt  having 
been  rendered  for  the  sum  mentioned,  this  is  conclusive 
as  fixing  the  rights  of  the  parties,  and  a  decree  should 
have  been  awarde<l  for  the  difference  between  ?3,800  held 
to  be  properly  applicable  to  the  Holt  indebtedness,  and 
the  sum  for  which  the  original  decree  was  rendered.  The 
former  opinion,  to  which  reference  has  been  made,  de- 
termines three  <iuestions,  which  were  clearly  presented, 
and  which  must  be  regarded  in  the  subsequent  proceed- 
ings as  the  law  of  the  case;  first,  that  Burr  was  authorized 
to  act  as  the  agent  of  Holt  in  the  colle<*tion  of  the  debt 
of  the  principal;  second,  that  Burr,  as  agent  of  Holt,  had 
no  authority  to  take  a  chattel  mortgage  in  satisfaction 
of  his  principal's  indebtedness;  and  third,  that  the  pro- 
ceeds of  th(*  subsequent  loan  of  f3,800  were  received  by 
Burr  as  the  agent  of  Holt,  and  to  that  amount  was  a 
complete  and  legal  payment  and  satisfa^'tion  of  the  in- 
debtedness due  from  the  mortgagor  to  the  principal  Holt. 
The  first  decree  of  |4,320.52  has  been  satisfied  and  can- 
celed of  record.  Holt,  as  the  principal,  claimed  nothing 
under  that  decree,  and  by  the  subsequent  proceedings 
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begun  by  •him  alleges  a  definite  sum  as  due  from  the 
mortgagor,  for  which  he  asks  satisfaction.  In  these  later 
proceedings  it  is  not  claimed  by  him  that  the  amount 
mentioned  in  the  first  decree  is  due  him,  but,  on  the  other 
hand,  he  asks  only  for  the  principal  sum  of  $3,200,  with 
an  additional  sum  as  interest.  Under  these  circum- 
stances, it  appears  to  us  that  the  amount  in  the  prior 
decre<\  which  in  fact  was  due  in  part  to  Holt  in  his  own 
behalf,  and  the  remainder  as  agent  or  trustee  of  Burr,  is 
not  a  matter  whi<h  can  be  regarded  as  re^<i  udjudicata  in 
the  present  proceedings.  The  amount  which  is  due  Burr 
in  his  own  behalf  may  properly  be  satisfied  by  the  chattel 
mortgage.  There  is  nothing  in  the' opinion  which  deter- 
mines how  anv  of  the  different  items  of  indebtedness 
evidenced  by  the  first  decree  may  be  satisfied  and  settled, 
save  that  as  to  the  amount  which  is  due  to  appellant 
Holt,  the  chattel  mortgage  can  not  be  applied  thereon. 
It  having  been  determined  that  f3,800  received  by  Burr 
could  legally  be  applied  to  the  extinguishment  of  the 
indebtedness  due  from  the  mortgagee  to  Burr's  principal. 
Holt,  and  there  being  no  finding  or  determination  as  to 
the  amount  due  Holt,  it  left  to  the  trial  court,  under  the 
mandate,  the  determination  of  that  question,  and  when 
it  was  found,  as  appears  to  have  been  rightfully  done, 
that  the  sum  due  to  Holt  was  less  than  f3,800,  which  it 
has  been  decided  should  proi)erly  and  legally  be  applied 
as  payment  of  the  indebtedness  due  him,  then,  under  the 
opinion  and  mandate,  such  indebtedness  had  been  fully 
paid  and  satisfied,  and  the  order  of  dismissal  was  right 
and  proper. 

The  judgment  must  be 

Affirmed. 
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Daniel  0.  Stover,  plaintiff  and  appellee,  v.  William 
L.  Stark,  defendant  and  appellant. 

Ftlkd  Fsbbuaby  20, 1901.    No.  11,675. 

1.  Dormant  Judgment:  Retiyob:    Res  Ad  judicata.     In  a  proceed- 

ing to  revive  a  dormant  judgment  the  defendant  and  judgment 
debtor  must  be  held  to  have  litigated  in  the  action  wherein 
the  judgment  was  obtaiued  every  matter  necessary  to  support 
any  defense  he  then  possessed  agaiust  the  demand  of  the  plain- 
tiff for  a  judgment   against  him. 

2.  :  : :  Validity.  In  such  proceeding  no  objec- 
tion can  be  urged  or  inquired  into  which  goes  behind  the  orig- 
inal judgment  not  directed  to  its  validity. 

3.  Plaintiff  in  Foreclosure:   Pubchase  at  Sale:    Resale:    Defioienct 

Judgment.  A  plaintiff  in  foreclosure  proceedings  may  lawfully 
purchase  the  property  sold  to  satisfy  a  decree  in  his  favor. 
The  fact  that  he  afterwards  sells  the  property  for  a  sum  equal 
to  the  amount  of  the  decree  and  costs  can  not  affect  his  rights 
with  respect  to  a  deficiency  judgment  obtained  in  the  equity 
action. 

Appeal  from  the  district  court  for  Hamilton  county. 
Heard  below  before  Sornborger,  J.    Affirmed. 

J.  H.  Orosvenor,  for  appellant 

Hainer  &  Smith,  contra, 

HOLCOMB,  J. 

In  a  proceeding  in  equity  to  foreclose  a  mortgage  on 
real  estate  the  appellant  was  made  a  party  defendant  and 
sought  to  be  charged  with  any  deficiency  that  might  exist 
after  the  sale  of  the  mortgaged  property  and  application 
of  the  proceeds  thereof  to  the  mortgage  debt,  it  being 
alleged  that  the  appellant,  as  grantee  of  the  mortgaged 
premises,  and  as  part  of  the  consideration,  had  assumed 
and  agreed  to  pay  the  debt  secured  by  the  mortgage  on 
the  premises  purchased.  In  the  proceedings  had  in  the 
case,  the  appellant  appearing,  oh  application  of  the  plain- 
tiff and  after  sale,  a  judgment  was  rendered  in  the  dis- 
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-trict  court  against  appellant  for  a  deficiency  remaining 
after  the  sale  of  the  mortgaged  property  and  the  applica- 
tion of  the  proceeds  to  the  mortgage  debt  in  the  sum  of 
f336.61.  On  appeal  to  the  supreme  court  the  judgment 
thus  rendered  wob  affirmed.  Stover  v,  Tompkins,  34  Nebr., 
465.  The  judgment  became  dormant,  and  proceedings 
under  the  statute  were  instituted  to  revive  it.  Upon  no- 
tice, appellant  appeared  and  resisted  the  application  for 
a  revivor.  All  the  questions  presented  by  the  objections 
to  a  revivor  of  the  judgment,  save  one,  were  those  liti- 
gated or  necessarily  involved  in  the  prior  proceedings, 
and  aB  to  all  such  questions  they  have  become  res  ad- 
judicata  and  can  not  again,  in  this  proceeding,  be  in- 
quired into.  As  defendant  in  that  case,  appellant  must 
be  held  to  have  litigated  every  matter  necessary  to  sup- 
port any  defense  he  then  possessed  against  the  demands 
of  the  plaintiff  for  a  deficioiu  y  judgment  against  him. 
Stark  V.  Starr,  94  U.  S.,  485.  The  rule  that  in  proceedings 
to  revive  a  dormant  judgment  no  objection  can  be  urged 
or  inquired  into  which  goes  behind  the  original  judgment 
not  directed  to  its  validity  appears  to  be  sound  in  prin- 
ciple and  well  established  by  the  prior  decisions  of  this 
court,  as  well  as  in  other  jurisdictions.  Wright  v.  Sweet, 
10  Nebr.,  190;  Enewold  v.  Olsen,  39  Nebr.,  59,  65;  Nestlerode 
V.  Foster,  8  Ohio  Cir.  Ct.  Kep.,  70;  Van  Fleet,  Collateral 
Attack  [1st  ed.],  sec.  580. 

The  contention  that  because  the  mortgagee  purchased 
the  mortgaged  premises  under  the  decree,  and  afterwards 
sold  the  same  for  enough  to  satisfy  the  decree  in  full  with 
interest  and  costs,  is  a  reason  sufficient  under  equitable 
considerations  why  revivor  should  not  be  had,  is  not  well 
taken.  He  might  so  purchase  under  the  law,  and  when 
the  sale  was  confirmed  and  the  deed  delivered,  the  prop- 
erty became  his  as  any  other,  to  do  with  as  he  desired, 
and  whether  afterwards  sold  for  more  or  less  than  under 
the  decree  can  not  affect  the  rights  of  the  parties  in  that 
proceeding. 

The  judgment  must  be 

Afpihmhd. 


L 
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County  of  Dodge  et  al.  v.  Thomas  K.  Acom  et  al.* 

Filed  February  20, 1901.    No.  11.707. 

1.  Drainage  Ditch:  Jurisdiction  of  County  Board:  Compliance 
WITH  Statutory  Provisions.  Where,  in  proceedings  under  the 
proYisions  of  article  1,  chapter  89,  Compiled  Statutes,  1899,  for 
the  establishment  of  a  drainage  ditch,  a  county  board  acquires 
jurisdiction  over  the  subject-matter  under  consideration,  any 
mere  irregularity  or  want  of  exact  compliance  with  all  of  the 
statutory  provisions  will  be  deemed  insufficient  to  render  void 
the  whole  proceedings  taken  regarding  such  matters. 

2. :    :    Special  Assessment.     In  establishing  a  drainage 

ditch  and  levying  special  assessments  for  benefits  received  the 
jurisdictional  steps  required  to  be  observed  are,  first,  a  peti- 
tion signed  by  one  or  more  owners  of  land  to  be  affected  by 
the  proposed  ditch;  second,  a  proper  bond  for  costs,  as  pro- 
vided by  statute,  to  be  approved  by  the  clerk;  third,  a  finding 
by  the  board  on  actual  view  that  the  proposed  improvement 
is  necessary,  and  will  be  conducive  to  the  health,  convenience 
or  welfare  of  the  public;  fourth,  that  the  proposed  ditch  is  the 
best  route  for  the  contemplated  improvement;  and  fifth,  that 
notice,  as  provided  by  statute,  to  persons  on  whose  lands  the 
cost  is  to  be  apportioned,  and  the  owners  whose  lands  are  to 
be  taken  or  damaged,  shall  be  given. 

3.  Assessment:    Irregularity:    Non-Compliance.    The  provisions  of 

section  28,  to  the  effect  that  assessments  shall  not  be  set  aside 
in  consequence  of  any  error  or  irregularity  committed  or  ap- 
pearing in  any  of  the  proceedings,  must  be  given  the  force  and 
effect  fairly  justified  by  the  language  used  when  applied  to 
errors,  irregularities  or  non-compliance  with  the  strict  letter 
of  every  provision  of  the  statute  not  going  to  the  question  of 
jurisdiction, 

4.  Appointment   of  Eng^eer:    Final   Survey:     Report:     Variance 

j'ROM  Petition.  Where  an  engineer  is  appointed  by  the  board, 
after  it  has  found  the  route  desigpnated  to  be  the  best,  the 
improvement  necessary,  and  conducive  to  the  public  health, 
convenience  and  welfare,  who  goes  upon  the  line  of  the  ditch 
petitioned  for,  makes  a  final  survey,  sets  grade  stakes,  notes 
intersections,  and  makes  a  profile  and  plat,  fixes  the  dimen- 
sions and  slopes  of  the  banks,  etc.,  and  his  report  is  confirmed 
by  the  board,  the  action  taken  will  be  deemed  to  be  that  of 
the  board  and  in  compliance  with  the  statute.  The  fact  that 
the  line  as  finally  established  varies  from  that  described  in  the 
petition,  but  for  a  less  distance  than  is  allowed  by  the  petition 
and  by  statute,  does  not  affect  the  validily  of  suoh  proceedings. 

♦Rehearing  allowed. 


Vol.  61]  JANUARY  TERM,  1901.  377 

Dodgre  County  v.  Acorn. 

6.  Petition:  Compliance  with  Statute.  A  petition  which  describes 
with  certainty  the  point  of  beginning  of  a  drainage  ditch  and 
the  direction  in  which  the  same  is  to  run,  giving  the  sections 
through  which  it  passes,  and  the  place  where  terminating,  and 
providing  that  the  line  may  vary  from  a  straight  line  to  avoid 
improvements  and  take  advantage  of  the  ground,  but  not  more 
than  160  rods,  is  a  sufficient  compliance  with  the  provisions 
of  the  statute  to  give  the  board  jurisdiction  to  act  in  respect 
to  the  same. 

6.  Actual  View:    Adjournment:    AcrrioN  of  Boabd  Interim.    Where 

the  record  shows  that  a  county  board  adjourned  its  sitting 
at  the  court  house,  and  went  in  a  body  to  view  the  proposed 
ditch  and  that  they  made  such  view,  and  afterwards  resumed 
their  sitting,  such  act  is  a  compliance  with  the  statute,  and 
the  view  made  will  be  regarded  as  the  act  of  the  board  and 
not  of  individuals. 

7.  Engineer:  Complia>'ce  with  Statute.    Where  the  engineer  divided 

the  proposed  ditch  into  working  stations,  and  showed  in  each 
the  distance,  and  the  number  of  cubic  feet  to  be  removed,  to- 
gether with  the  cost  of  removal,  at  the  estimate  upon  which 
the  tota.l  cost  is  arrived  at,  this,  with  the  report  of  the  assess- 
ment to  be  levied  on  each  parcel  or  tract  of  land  for  special 
benefits,  imparts  all  the  information  that  would  be  necessary 
in  case  of  an  apportionment  of  the  number  of  lineal  feet  and 
cubic  yards  to  each  lot  or  tract  of  land  according  to  the  bene- 
fits which  will  result  to  each  from  the  improvement,  and  is  a 
sufficient  compliance  with  the  provisions  of  the  statute  in  that 
respect. 

8.  Irregularity:   Harmless  Error.    An  irregularity  in  not  apportion- 

ing and  reporting  the  number  of  lineal  feet  and  cubic  yards 
to  each  lot  or  tract  of  land  according  to  benefits,  fte/d,  harm- 
less error,  since  the  parties  complaining  made  no  effort  to  bid 
on  the  work  of  construction. 

9.  Special  Benefits:   Market  Value.    In  determining  special  benefits 

accruing  to  land  by  reason  of  the  construction  of  a  drainage 
ditch,  it  is  proper  to  take  into  consideration  whatever  will 
come  to  the  land  from  the  drain  to  make  it  more  valuable  for 
*  tillage,  or  more  desirable  as  a  place  of  residence,  or  more 
valuable  in  the  general  market,  the  true  and  final  test  being 
what  will  be  the  influence  of  the  proposed  improvement  on  the 
market  value  of  the  property. 

10.  Evidence:   Finding.    Evidence  examined,  and  held  to  support  the 

finding  and  order  of  the  county  board  levying  special  assess- 
ments for  benefits  received  by  reason  of  the  construction  of 
a  drainage  ditch. 

U.  Jurisdiction:   Presumption.    Where  a  county  board  has  acquired 
jurisdiction  to  act,  the  presumption  is  in  favor  of  the  correct- 
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ness  and  regularity  of  the  proceedings  taken,  and  its  action 
should  not  be  overturned  except  when  it  is  made  to  affirma- 
tively appear  that  the  action  taken  is  erroneous. 

12.  Findings  of  Board:   ADMiinsrrRATiyE  Poweb.    The  findings  of  the 

county  board  as  to  the  necessity  of  a  proposed  drainage  ditch, 
and  that  the  public  health,  convenience  or  welfare  will  bo 
promoted  thereby,  can  not  thereafter  be  made  the  subject  of 
a  controversy  as  to  whether  correct  and  well  founded  or  not. 
It  is  the  exercise  of  a  delegated  power,  political  or  adminis- 
trative in  character,  and  not  judicial,  conferred  upon  the  county 
board  by  the  sovereign  authority  of  the  state  acting  through 
its  legislative  branch  of  government. 

13.  Consrtitution.    The  provisions  of  section  6,  article  9,  of  the  con- 

stitution, that  "the  legislature  may  vest  the  corporate  author- 
ities of  cities,  towns  and  villages,  with  power  to  make  local 
improvements  by  special  assessment,  or  by  special  taxation 
of  property  benefited,'*  do  not  prohibit  the  legislature  from 
conferring  the  power  to  make  local  improvements  by  special 
assessments  or  taxation  of  property  benefited  upon  counties. 
Darst  V.  Qrifjln,  31  Nebr.,  668,  followed. 

14.  Statute.    The  provisions  of  the  statute  under  consideration  held 

not  to  be  violative  of  any  of  the  provisions  of  Sections  3,  13, 
21,  and  24  of  article  1  of  the  constitution. 

Error  from  the  district  court  for  Dodge  county.  Tried 
below  before  Grimison,  J.    Reversed. 

Orant  G.  Martin^  Clark  C.  McNish,  Frank  Dolezal  and 
Robert  J.  StinsoHy  for  plaintiffs  in  error. 

E.  F.  Gray  and  George  L,  Loomis,  contra, 

HOLCOMB,  J. 

Under  the  provisions  of  article  1,  chapter  89,  Compiled 
Statutes,  1899,  an  act  to  provide  for  draining  marsh  or 
swamp  lands,  proceedings  were  instituted  before  the 
county  board  of  Dodge  county  for  the  purpose  of  securing 
the  establishment  and  construction  of  a  drainage  ditch 
in  that  county.  After  the  presentation  of  a  petition  for 
the  purpose  mentioned  action  was  taken  resulting  in  the 
esiv  lishment  and  construction  of  the  ditch  prayed  for, 
and  the  levying  of  special  assessments  upon  many  differ* 
ent  tracts  of  land  adjacent  to  the  proposed  ditch  for 
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special  benefits  received  by  reason  of  such  construction. 
From  the  order  finding  that  the  various  properties  were 
benefited  by  reason  of  the  improvement,  and  levying  a 
special  tax  therefor,  ninety-eight  different  owners  of  such 
])roperties,  by  error  proceeding,  obtained  a  review  of  the 
action  of  the  county  boai"d  in  the  district  court,  which, 
upon  a  hearing,  resulted  in  annulling,  reversing  and  va- 
cating the  order  of  the  county  board  levying  the  special 
iissessment,  and  holding  such  proceedings  to  be  null  and 
void.  The  grounds  upon  which  the  trial  court  reached  the 
conclusion  announced  in  its  judgment  are  not  made  clear 
nom  the  record,  the  findings  being  only  of  a  general 
character  and  to  the  effect  "that  there  is  error  in  said 
proceedings  and  final  order  or  judgment  of  said  board, 
and  in  said  subsequent  proceedings  and  orders  of  said 
board,  and  that  said  proceedings  and  final  order  of  judg- 
ment of  said  board  complained  of  in  said  petition  in  error 
are  erroneous  and  void  and  should  be  vacated."  And 
thereupon  it  was  adjudged  "that  said  proceedings 
*  *  *  be  and  hereby  are  reversed,  set  aside,  vacated 
and  declared  and  adjudged  to  be  void  so  far  as  the  same 
in  any  manner  affects  the  plaintiffs  in  error  herein,  and 
that  the  special  tax  assessed  and  levied  by  said  board  by 
its  order  entered  on  its  journal  under  date  of  November 
3,  1899,  assessing  the  lands  of  each  of  the  plaintiffs  in 
error  herein,  to  which  their  petition  in  error  relates,  for 
the  cost  and  expense  of  the  location  and  construction  of 
the  ditch  mentioned  in  said  petition  and  transcripts, 
known  as  the  ^Central  Cut  Off  Ditch,'  and  the  entry  of 
such  tax  upon  the  tax  lists  of  said  county  in  pursuance 
of  said  orders,  be  and  hereby  are  vacated  and  set  aside, 
and  declared  and  adjudged  to  be  void."  From  the  judg- 
ment of  reversal  the  case  is  upon  error  brought  to  this 
court  for  its  consideration.  Many  questions  are  presented 
and  argued  by  counsel  upon  both  sides,  directed  to  the 
validity  and  regularity,  or  want  thereof,  of  the  proceed- 
ings had  before  the  county  board  relating  to  the  judg- 
ment or  order  of  which  complaint  is  made.    It  is  perhaps 


380  NEBRASKA  REPOHTS.  [\'ol.61 


Dodge  County  v.  Acom. 


well  enough  that  we  should  consider  the  different  ques- 
tions presented  and  nei'essary  to  a  proper  disposition  of 
the  case  in  what  appears  to  us  the  logical  order  of  their 
presentation,  rather  than  to  follow  the  briefs  of  counsel 
upon  either  side. 

At  the  outset  it  is  proper  to  apply  the  principle  hereto- 
fore adopted  by  this  court,  and  which  obtains  quite  gen- 
erally, to  the  effect  that  jurisdiction  having  been  once 
acquired  by  the  county  board  in  regard  to  and  over  the 
matters  under  consideration,  any  mere  irregularity  or 
want  of  exact  compliance  with  all  of  the  statutory  pro- 
visions will  be  deemed  insufficient  to  render  void  the 
whole  proceedings  by  or  under  which  the  special  taxes 
objected  to  were  levied.  Darst  v.  Griffin,  31  Nebr.,  668. 
The  jurisdictional  steps  required  to  be  observed  under 
different  decisions  of  this  court  are  declared  to  be,  first, 
a  petition  signed  by  one  or  more  owners  of  land  to  be 
affected  by  the  proposed  ditch;  second,  a  proper  bond 
for  costs,  as  provided  by  statute,  to  be  approved  by  the 
clerk;  third,  a  finding  by  the  boai*d  on  actual  view  that 
the  proposed  imi)rovement  is  necessary  and  will  be  con- 
ducive to  the  health,  convenience  or  welfare  of  the  public; 
fourth,  that  the  proposed  ditch  is  the  best  route  for  the 
contemplated  improvement;  and  fifth,  that  notice,  as  pro- 
vided by  statute,  to  persons  on  whose  land  the  cost  is  to 
be  apportioned  and  the  owners  whose  lands  are  to  be 
taken  or  damaged  shall  be  given.  County  of  Dakota  !?. 
Cheney,  22  Nebr.,  437;  State  v.  Colfax  County,  51  Nebr.,  28. 
An  observance  of  the  different  jurisdictional  steps  re- 
quired by  statute  will  give  to  the  board  jurisdiction  to  act 
regarding  the  subject  matter,  and  when  jurisdiction  has 
attached,  the  further  proceedings,  and  the  establishment, 
construction  and  completion  of  the  proposed  improve- 
ment, can  be  regarded  as  voidable  only,  and  not  void, 
even  though  irregularity  is  shown.  By  section  28  of  said 
chapter  89  it  is  provided  that  "the  collection  of  assess- 
ments to  be  levied  to  pay  for  the  location  or  construction 
of  any  ditch  shall  not  be  enjoined  nor  declaivd  void;  nor 
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shall  said  assessment  be  set  aside  in  consequence  of  any 
error  or  irregularity  committed  or  appearing  in  any  of 
the  proceedings  provided  by  this  act,"  etc.  These  pro- 
visions, while  not  applying  to  void  assessments,  must  be 
given  the  force  and  effect  fairly  justified  by  the  language 
used,  when  applied  to  errors,  irregularities  or  non  com- 
pliance with  the  strict  letter  of  every  provision  of  the 
statute,  not  going  to  the  question  of  the  jurisdiction  of 
the  board  regarding  the  matter  upon  which  they  are  act- 
ing.   Morris  v.  Merrelh  44  Nebr.,  423. 

In  the  light  of  the  observations  just  made,  we  now  pro- 
ceed to  a  consideration  of  the  objections  urged  against 
the  validity  of  the  action  of  the  county  board  in  making 
the  assessment  complained  of.  A  petition  signed  by  sev- 
eral owners  of  lands  to  be  benefited  by  the  proposed  ditch 
was  filed  with  the  county  clerk,  praying  the  county  board 
to  cause,  in  the  manner  provided  by  law,  to  be  located, 
constructed  and  established,  a  ditch  or  drain  on  the  fol- 
lowing described  lands  in  Dodge  county,  Nebraska^  to- 
wit,  "commencing  at  the  ^  comer  on  the  north  of  section 
19  (township  18,  range  6  east,  and  running  southeast  [de- 
scribing the  sections  through  which  it  proceeded],  and 
terminating  in  the  Platte  river  about  forty  rods  east  of 
the  west  line  of  section  17,  township  17,  range  7  E.  The 
final  location  shall  be  made  by  a  competent  engineer  and 
may  vary  a  little  from  a  straight  line  to  avoid  improve- 
ments and  take  advantage  of  the  ground,  but  not  more 
than  160  rods  from  said  straight  line  at  any  point  in  the 
route.  Said  ditch  to  be  of  such  dimensions  and  with 
such  slope  of  bank  as  may  be  designated  by  the  engineer 
who  may  make  the  survey  for  said  ditch,"  it  being  repre- 
sented that  it  would  be  conducive  to  the  public  health, 
convenience  and  welfare  to  have  said  ditch  and  drain 
established  as  therein  proposed,  that  the  lands  to  be  af- 
fected by  said  ditch  or  drain  were  low,  wet  and  unfit  for 
cultivation  on  account  of  the  want  of  ditch  and  drainage 
facilities.  Acting  on  this  petition,  the  county  board,  by 
motion,  proceeded  to  view  the  line  of  the  proposed  im- 
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provement,  and  after  actual  view,  and  after  reciting  the 
prior  action  taken,  determined  and  found  with  respect 
thereto  as  follows:  "We  find  that  said  petition  is  signed 
by  one  or  more  of  the  owners  of  lots  and  lands  which 
will  be  benefited  by  the  construction  of  said  proposed 
ditch  and  drain;  and  whereas,  we  find  that  a  good  and 
sufficient  bond  has  been  filed  and  approved  by  the  county 
clerk,  as  by  law  provided;  and  whereas,  we  find  from 
actual  view  of  the  line  and  route  of  said  proposed  ditch 
and  drain,  as  prayed  for,  and  the  premises  along  and  in 
the  vicinity  thereof,  that  said  ditch  and  drain  as  prayed 
for  in  said  petition  is  a  necessary  improvement,  and  that 
the  construction  of  the  same  will  be  conducive  to  the 
public  health,  convenience  and  welfare,  and  that  the  line 
proposed  and  designated  in  said  petition  is  the  best  route 
for  said  ditch  and  drain;  Therefore  be  it  resolved,  that 
this  report  and  resolution  be  adopted,  and  that  the  clerk 
be  and  is  hereby  ordered  to  enter  the  same  on  the  jour- 
nal of  this  board."  After  the  action  recited  had  been 
taken  by  proper  order,  one  J.  W.  Andrews,  a  civil  en- 
gineer, was  directed  to  go  upon  the  line,  survey  and  level 
the  same,  set  a  stake  every  100  feet,  note  the  intersections 
and  make  a  report,  profile  and  plat  of  the  same.  Upon 
this  report  it  api)ears  that  a  variation  of  the  route  de- 
scribed in  the  petition  was  made  by  constructing  the  ditch 
from  the  starting  point  due  south  140  rods,  and  then  in 
a  straight  line  to  the  terminus  mentioned  in  the  petition. 
It  is  urged  that  the  action  of  the  board  as  to  the  loca- 
tion and  establishment  of  the  ditch  was  not  a  sufficient 
compliance  with  the  statute.  We  think  dififerently. 
Counsel  argue  upon  the  theory  that  every  act  necessary 
to  the  establishment  and  construction  of  the  ditch  must 
be  taken  by  the  board,  and  none  other,  and  that  no  au- 
thority existed  for  the  engineer  to  make  the  exact  and 
final  location  and  provide  for  the  dimensions  thereof.  To 
follow  this  contention  to  its  logical  conclusion  would  lead 
to  tl  result  that  the  board  must  itself  construct  as  well 
as  establish  the  ditch,  and  that  no  authority  existed  for 
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others  to  perform  the  necessary  work  to  axicomplish  that 
end.  The  line  was  located  with  sufficient  certainty  when 
the  board  approved  and  adopted  the  route  as  defined  in 
the  petition,  and  the  variation  of  the  engineer  from  that 
route  was  not  so  great  that  it  can  be  said  that  another 
route  had  been  decided  upon;  and  was  within  the  lan- 
guage of  the  petition  as  well  as  the  statute,  which  per- 
mits a  variance  of  this  character.  By  section  7,  upon 
favorable  action  by  the  board  on  such  petition,  it  is  pro- 
vided that  an  order  shall  be  entered  on  the  journal  of  the 
board,  directing  the  county  surveyor  or  engineer  to  go 
upon  the  line  described  in  said  petition  and  survey  and 
level  the  same,  and  make  a  report,  profile  and  plat  of  the 
same,  and  estimate  the  number  of  cubic  yards  for  each 
working  section  as  hereinafter  provided.  The  orders  of 
the  board  appear  to  be  in  strict  compliance  with  the  pro- 
visions of  this  section.  The  petition  itself  provided  for 
the  detemiination  of  the  dimensions  by  a  survey  of  the 
proposed  route,  and  this  was  followed.  While  it  is  pro- 
vided by  section  6  that  the  county  bojird  has  power  to 
change  and  establish  a  new  route,  and  determine  the 
dimensions  of  the  proposed  improvement,  this  provision, 
even  if  applicable,  does  not  preclude  them  from  employ- 
ing assistance  as  may  be  required  in  determining  the 
dimensions,  and  adopting  as  their  own  a  report  made 
under  such  an  arrangement  by  those  competent  to  act 
thereon.  We  find  no  valid  objection,  either  to  the  peti- 
tion or  the  steps  afterwards  taken  thereunder,  by  which 
the  route  of  the  proposed  improvement  was  finally  and 
definitely  established  by  the  engineer,  or  to  his  report 
of  the  dimensions  and  necessary  excavations  to  construct 
the  proposed  ditch.  There  was,  as  it  appears  to  us,  a 
full  and  substantial  compliance  with  the  letter  and  spirit 
of  the  statute  in  this  respect,  and  the  proceedings  must 
be  regarded  as  regular.  To  give  to  each  separate  pro- 
vision of  the  statute  a  literal  construction,  and  require 
precise  and  exact  compliance  therewith,  would  defeat 
the  very  object  of  its  creation  and  render  its  observance 
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utterly  impossible.  The  petition  for  the  proposed  ditch 
described  with  certainty  and  definiteness  the  point  of 
beginning,  the  direction  it  was  to  run,  which  was  in  a 
straight  line,  the  sections  through  which  it  was  to  pass 
and  the  place  where  it  was  to  terminate  on  the  banks 
of  the  Platte  river;  that  it  might  vary  a  little  from  a 
straight  line  to  avoid  improvements  and  to  take  advant- 
age of  the  ground,  but  not  more  than  160  rods  from  said 
straight  line  at  any  point  of  the  route.  This  description 
was  and  is  a  sufficient  compliance  with  the  statute,  and 
to  give  the  board  jurisdiction  to  act  in  respect  to  the 
same.  Clark  v.  Teller,  50  Mich.,  618;  Kinnie  v.  Bare,  36 
N.  W.  Rep.  [Mich.],  672. 

Some  objection  is  offered  because  the  record  discloses 
that  the  county  board  adjourned  from  their  sitting  in 
the  county  court  house  to  go  in  a  body  and  view  the  pro- 
posed improvement,  which  by  the  record  it  is  shown  was 
done,  the  contention  being  that  the  view  as  made  was  by 
the  members  as  individuals  and  not  as  a  board.  The 
objection  is  without  merit.  The  view  was  made,  in  full 
compliai^ce  with  the  requirements  of  section  5  of  the 
statute,  by  the  board  in  a  body,  making  an  actual  view 
of  the  line  of  the  proposed  ditch.  It  is  not  required  that 
the  record  should  show  that  they  were  in  session  while 
viewing  the  proposed  route. 

Complaint  is  made  because  of  the  report  of  the  engi- 
neer, together  with  his  plat  and  estimate,  failing  to  show 
an  apportionment  of  the  number  of  lineal  feet  and  cubic 
yards  to  each  lot  or  tract  of  land,  according  to  the  benefits 
which  will  result  to  each  from  the  improvement,  accord- 
ing to  the  provisions  of  section  8.  This  at  most  is  only 
an  irregularity,  and  does  not  go  to  any  of  the  jurisdic- 
tional steps  required  to  be  followed.  It  is  urged  that  the 
policy  of  the  law  is  that  each  pei'son  against  whom  special 
assessments  are  levied  may  have  the  right  to  cancel  the 
obligation  by  engaging  in  the  work  of  construction.  As 
the  cost  of  removing  the  earth  from  the  ditch  is  only  a 
part  of  the  total  cost,  it  at  once  presents  itself  as  an  im- 
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possibility  to  permit  each  land  owner  whose  lands  are 
benefited  to  work  out  the  special  assessment  against  him 
by  engaging  in  the  work  of  excavation  of  the  proposed 
ditch.  Substantial  compliance,  however,  was  made  in 
dividing  the  ditch  into  working  stations,  and  showing 
in  each  the  distance  and  number  of  cubic  feet  required 
to  be  removed  in  that  working  station,  together  with  the 
cost  of  such  removal  at  the  estimate  upon  which  the  total 
cost  is  arrived  at.  This,  with  the  assessments  levied  on 
each  parcel  or  tract  of  land,  imparted  all  the  informa- 
tion that  would  be  derived  had  the  engineer  followed 
with  exactness  the  provisions  of  the  section  of  the  statute 
under  consideration.  All  persons,  by  this  means,  have 
an  equal  opportunity,  if  desired,  to  engage  in  the  work 
of  construction  and  liquidate  the  special  assessment  lev- 
ied against  the  property,  so  far  as  the  same  may  be  done, 
until  the  whole  of  the  work  of  excavation  is  provided  for. 
But  even  if  irregular,  it  was  harmless  error,  because  the 
record  discloses  that  none  of  the  parties  complaining  bid, 
or  apparently  desired  to  bid,  for  any  of  the  work  upon 
advertisement  and  invitation  for  bids  therefor.  No  right 
of  any  of  the  exceptors  was  prejudiced  by  the  action  of 
the  engineer  complained  of. 

It  is  strongly  argued  that  the  order  finding  the  lands 
of  those  objecting  specially  benefited  and  levying  a  spe- 
cial assessment  therefor  is  erroneous  and  not  supported 
by  sufficient  evidence.  It  is  contended  that  the  lands  be- 
ing located  west  of  the  proposed  ditch  and  at  a  higher 
level,  the  natural  drainage  being  towards  the  ditch  and 
then  east,  rendered  the  proposed  improvement  of  no  bene- 
fit to  them.  This  involves  a  question  difficult  of  discus- 
sion, unless  the  opinion  is  extended  to  an  unwarranted 
length,  which  we  are  not  at  liberty  to  undertake.  The 
land  is  located  in  the  Platte  valley,  as  the  expression 
is  occasionally  heard,  in  the  Platte  river  bottoms.  lis 
general  character  with  reference  to  its  surface  is  that  of 
flat,  level,  prairie  land,  the  natural  drainage  is  to  the 
east  over  the  surface,  and  through  a  tortuous  stream,  in 
29 
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which,  according  to  the  testimony  of  the  engineer,  it  is 
sometimes  necessary  to  place  a  buoy  or  float  in  order  to 
determine  whether  there  is  a  current  and  its  direction. 
There  are  depressions,  swales  and  low  places,  upon 
which  water  accumulates  and  slowly  drains  oflE  the  land 
or  is  evaporated.  Drainage  ditches  have  been  found  ad- 
visable ajid  advantageous  in  reclaiming  the  la,nd,  better 
adapting  it  to  agriculture,  and  conducing  to  the  public 
health  and  convenience.  The  water  from  the  surrounding 
land  is  collected  therein  more  rapidly,  and  it  furnishes 
a  better  method  of  conducting  the  excess  water  into  the 
Platte  river,  which  finally  receives  all  the  waters  run- 
ning off  the  earth's  surface  in  that  locality.  Just  the  ex- 
tent of  the  benefits  accruing  to  the  lands  some  distance 
from  the  proposed  ditch  is,  of  course,  involved  in  some 
uncertainty.  The  finding  and  report  of  the  engineer,  un- 
der the  provisions  of  the  statute,  should,  we  think,  when 
adopted  by  the  board,  be  regarded  as  prima  fade  evidence 
of  the  benefits  found  to  accrue  to  each  tract  of  land,  to 
be  overcome  in  contest  only  by  competent  testimony 
showing  the  contrary.  This  question,  it  would  seem, 
must  be  determine^!  largely  from  the  conformation  of  the 
surface  of  the  ground  where  the  land  is  located,  in  con- 
nection with  and  relation  to  the  proposed  drainage  ditch. 
It  will  not  do  to  say  that  because  the  natural  drainage 
or  average  fall  of  surface  of  five  op  six  feet  to  the  mile 
to  the  east,  over  which  surface  water  will  in  time  or 
..  eventually  find  its  way  to  the  river,  other  and  more  ex- 
peditious methods  of  drainage  may  not  be  adopted,  and 
thereby  fi^ecially  benefit  tlie  lands  adjacent  because  of 
the  adoption  of  such  methods.  The  object  sought  is  to 
carry  the  surface  water  off  the  lands,  and  thus  more  suit- 
ably adapt  them  to  agriculture,  and  promote  the  public 
health  and  convenience.  If  lands  immediately  adja(*ent 
to  the  proposed  improvement  are  benefited  by  the  ditch 
and  the  drainage  of  the  water  therefrom  is  accelerated, 
then  for  the  same  reasons  would  lands  further  off,  and  yet 
within  am  area  subject  to  the  influence  and  affected  by 
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the  improvement,  be  benefited  by  pennittinjj:  the  water 
thereon  to  be  more  rapidly  collected,  drained  into  the 
ditch  and  carried  from  the  locality.  Manv  causes,  it  is 
sliown,  contribute  to  this  result,  such  as  road  ditches, 
lateral  drains  and  other  means  by  which  the  surjjlus  wa- 
ters are  conducted  into  the  drainage  ditch  and  then  car- 
ried directly  to  the  river  by  the  most  direct  route.  The 
ne(*essity  of  a  resort  to  artificial  methods  of  drainage  ap- 
pears to  arise  from  the  flat,  level  condition  of  the  surface 
with  low  places  where  the  surface  waters  gather,  the 
fact  that  the  natural  water  courses  or  drains  are  tortuous 
and  meandering,  and  of  higher  banks  than  the  suiTound- 
ing  lands,  and  the  currents  more  or  less  impeded  by 
grasses  and  other  growths  of  vegetation  obstructing  the 
free  tlow  of  the  water  therein.  While  there  is  complaint 
generally  of  the  action  taken  by  the  board,  the  efforts  of 
the  objectors  are  directed  principally  to  the  object  and 
for  the  purpose  of  showing  tliat,  as  to  them,  no  special 
benefits  accrued  to  their  property,  and  the  tax  thereon 
levied  is,  therefore,  wrongful  and  erronecms.  In  speaking 
of  benefits  received  by  the  lands  taxed,  to  which  objec- 
tions are  made,  the  engineer  who  examinwl  and  reported 
the  special  benefits  accruing  to  the  lands  to  the  board, 
and  who  was  a  witness,  says  that  the  ditch  will  furnish 
a  number  one  outlet  for  all  the  water  on  the  land  or  that 
might  come  on  it.  *^I  don't  believe,''  says  he,  ^'I  know  of 
any  land  that  is  covered  here  by  the  assessment  but  what 
the  water  that  would  fall  on  it  would  ultimately  reach 
the  ditch,  ♦  ♦  *  and  to  my  knowledge  there  is  not  a 
foot  of  ground  but  what  the  surface  water  will  get  into 
the  ditch."  This  evidence,  and  other  of  a  similar  char- 
acter, is  convincing  and  not  refuted.  In  speaking  on  the 
subject  of  benefits  it  is  said  by  the  supreme  court  in  lApes 
t\  Hand,  1  N.E.Rep.  [Ind.],874:  *The  conclusion  to  which 
the  authorities  lead  is  that  benefits  are  special  when  they 
increase  the  value  of  the  land,  relieve  it  from  a  burden, 
or  make  it  especially  adapted  to  a  purpose  which  en- 
hances its  value,"  citing  3  Sutherland,  Damages  [1st  ed.]. 
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454462;  Allen  v,  CharleHtovm,  109  Mass.,  243;  Whitney  v. 
Boston^  98  Mass.,  312;  Faruell  v.  Camhridgey  11  Gray,  413; 
MiltoaukeCj  etc.,  v.  Eble,  4  Chand.,  72,  And  in  Culbertson  v. 
Knight,  52  N.  E.  Rep.,  700,  says  the  same  court  in  consid- 
ering the  objects  of  statutes  similar  to  those  now  under 
consideration,  "Public  health,  public  convenience,  and 
public  utility  are  fundamental  considerations;  and  these, 
with  aJl  other  subjects  that  affect  the  value  of  land,  must 
be  counted  upon  by  the  viewers  in  determining  the  ques- 
tion of  benefits.  A  rule  that  has  received  high  sanction 
is  stated  thus:  *The  only  safe  and  practical  course — ^the 
one  which  will  do  equal  justice  to  all  parties — is  to  con- 
sider what  will  be  the  influence  of  the  proposed  improve- 
ment on  the  market  value  of  the  property.'  In  re  William 
and  Anthony  Sts.,  19  Wend.,  678;  Oooley,  Taxation,  660; 
State  V,  Mayor,  etc.,  of  City  of  Netoark,  35  N.  J.  Law,  166; 
Lipes  V.  Hand,  104  Ind.,  503,  1  N.  E.,  871,  and  4  N.  E.,  160. 
Whatever  will  come  to  the  land  from  the  drain,  to  make 
it  more  valuable  for  tillage,  or  more  desirable  as  a  place 
of  residence,  or  more  valuable  in  the  general  market, 
should  be  reckoned  as  benefits,  and  these  questions  arise 
without  reference  to  whether  the  drain  actually  reaches 
the  land  and  receives  the  water  directly  from  it."  Apply- 
ing the  rules  above  stated,  which  are  based  on  reasoning 
sound  in  principle  and  quite  applicable  to  the  case  at 
bar,  the  evidence,  we  think,  gives  substantial  support  to, 
and  a  suflQcient  basis  for,  the  findings  and  order  of  the 
county  board  which  are  complained  of. 

The  objectors  all  uniting  in  prosecuting  error  proceed- 
ing from  the  action  taken  by  the  county  board,  and  the 
case  having  been  presented  and  tried  upon  the  theory 
that  the  law  and  the  evidence  applied  to  all  the  several 
tracts  of  land  alike,  we  have  considered  the  case  as  ar- 
gued by  counsel  in  the  same  manner,  the  question  thus 
being  reduced  to  the  one  proposition  of  whether  any  of 
the  lands  assessed,  to  which  exception  is  taken,  comes 
within  the  rule  of  special  benefits  as  heretofore  discussed. 
We  think  it  does,  and  find  no  reason  from  the  record  for 
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any  other  conclusion  than  that  all  the  separate  tracts  of 
lands  of  the  ninety-eight  parties  objecting  to  the  special 
assessments  were  properly  and  justly  assessed  under  the 
provisions  of  the  statute  under  consideration.  By  section 
8  it  is  made  the  duty  of  the  engineer,  under  the  direction 
of  the  board,  to  return  a  schedule  of  all  lots,  lands,  etc., 
that  will  be  benefited  by  the  proposed  improvement, 
whether  the  same  are  abutting  on  the  line  of  the  pro- 
posed improvement  or  not.  And  by  section  11  the  county 
board,  upon  finding  that  due  notice  of  the  hearing  has 
been  given,  shall  examine  the  report  of  the  engineer  and 
the  apportionment  made  by  him,  and  if  it  is  in  all  re- 
spects fair  and  just  according  to  benefits,  they  shall  ap- 
prove and  confirm  the  same;  but  if  they  find  said  ap- 
portionment to  be  unfair  and  unjust,  they  shall  so  order 
and  so  amend  it  as  to  make  it  fair  and  just  according  to 
benefits.  After  a  full  hearing  and  the  production  of 
much  evidence,  the  action  of  the  engineer  in  the  case  at 
bar  was  confirmed,  and  the  board  having  acquired  juris- 
diction to  act,  as  in  other  proceedings  of  this  character, 
the  presumption  is  in  favor  of  the  correctness  and  regu- 
larity of  such  proceedings,  and  should  not  be  overturned 
except  when  it  is  made  to  affirmatively  appear  that  the 
action  taken  is  erroneous.  Little  v.  Siniiett,  7  la.,  324,  334; 
Chicago^  B.  d  Q.  jB.  Co.  v.  Oliamberlain,  84  111.,  333. 

In  the  hearing  of  the  case  before  the  county  board  the 
objectors  sought  to  raise  an  issue  as  to  the  correctness  of 
the  finding  of  the  board,  as  one  of  the  jurisdictional 
steps,  that  the  route  proposed  was  the  best  route,  and 
that  the  improvement  was  conducive  to  public  health, 
convenience  or  welfare.  Evidence  offered  for  this  pur- 
pose was  excluded,  and  we  think  rightly  so.  This  was  a 
matter  upon  which  an  issue  to  be  judicially  determined 
could  not  be  formed.  The  power  is  conferred  upon  the 
board  by  the  legislature  to  cause  to  be  constructed  a  work 
of  improvement  of  the  kind  contemplated,  when  the  same 
is  necessary  for  the  purposes  intended  and  will  be  con- 
ducive to  the  public  health,  convenience  or  welfare.    The 
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exercise  of  this  i)ower  is  not  judicial.  Tlie  finding  and 
conclusions  of  the  board,  to  whom  the  legislature  has 
given  authority  to  act  in  the  manner  prescribed,  are  final 
and  conclusive  as  to  the  necessity  of  the  proposed  ditch, 
and  that  the  public  health,  convenience  or  welfare  will 
be  promoted  thereby,  and  can  not  thereafter  be  made  the 
subject  of  a  controversy'  as  to  whether  correct  and  well 
founded  or  not.  It  is  the  exercise  of  a  delegated  power, 
political  or  administrative  in  character,  conferred  upon 
the  county  board  by  the  sovereign  authority  of  the. state 
acting  through  its  legislative  branch  of  government. 
Ijynch  V.  Forbes,  161  Mass.,  302;  In  re  Cooper,  Mayor,  28 
Hun  [N.  Y.],  515,  524;  Ghieago,  JR.  /.  &  P,  R.  Go,  v.  Lale, 
71  111.,  333,  336;  Barrett  v,  Kemp,  91  la.,  296. 

The  foregoing  construction  of  section  1  of  the  statute 
under  consideration  does  not  render  it  violative  of  the 
provisions  of  the  constitution  as  to  due  process  of  law, 
the  administration  of  justice,  the  taking  of  private  prop- 
erty without  just  compensation,  or  the  right  of  appeal, 
as  contained  in  sections  3,  13,  21  and  24  of  article  1  of 
the  constitution,  since  all  rightsguaranteed  by  these  pro- 
visions are  safeguarded  by  other  sections  of  the  same 
statute,  the  right  to  be  heard,  the  judicial  determination 
to  be  had,  the  compensation  to  be  given  and  the  right  of 
appeal  apply  not  to  the  conclusions  of  the  board  as  to 
the  necessity  for  the  improvements,  but  to  action  taken 
which  affei*ts  the  property  rights  of  the  parties  to  the* 
proceedings  in  the  exercise  of  the  right  of  eminent  do- 
main, and  for  which  provisions  are  made  in  other  sections, 
for  notice,  a  hearing  and  determination,  compensation  or 
special  benefits  accruing,  and  the  right  of  review  or  ap- 
peal bj'  those  dissatisfied  with  the  result  of  such  hearing 
and  the  determination  thereof.  This  is  all  the  constitu- 
tion requires.  As  to  the  main  and  fundamental  ques- 
tions involved,  the  constitutionality  of  this  statute  has 
been,  after  mature  deliberation,  affirmed  in  a  well  con- 
sidered opinion,  which  must  be  regarded  as  decisive  of 
the  question,  and  we  are  not  disposed  to  enter  into  a  re- 
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examination  thereof  now.  Darst  v.  Griffin,  supra.  The 
objectors  have  had  their  statutory  notice,  they  have  ap- 
peared before  the  board  and  entered  a  remonstrance 
against  its  findings  and  exceptions  to  the  levying  of 
special  assessments  for  benefits  found  to  exist.  From 
these  findings  they  have  been  accorded  a  right  to  a  re- 
view and  hearing  thereof  in  the  district  court,  so  that  it 
can  not  be  said  that  any  question  is  involved  as  to  a  hear- 
ing, determination  and  adjudication  of  the  subject  before 
their  property  rights  are  affected  by  the  special  assess- 
ments complained  of. 

From  an  examination  of  the  entire  record,  we  are  con- 
vinced that  the  county  board  obtained  jurisdiction  over 
the  subject-matter  regarding  which  they  have  taken  ac- 
tion, and  that  the  order  made  as  against  the  remonstra- 
tors  and  exceptors  is  supported  by  the  evidence  and  war- 
ranted by  law.  The  order  of  the  county  board  complained 
of  being  in  accordance  with  law  and  valid,  and  there  ap- 
pearing no  sufficient  gi'ound  for  reversal  or  vacation 
thereof,  the  judgment  of  the  district  court  must  be  re- 
versed  and  vacated,  and  the  order  of  the  county  board 
reinstated,  which  is  accordingly  done. 


Judgment  accordingly. 


George  M.  Howell  v.  State  of  Nebraska. 

Filed' February  20, 1901.    No.  11,714. 

1.  Instruction:  Burden  of  Proof.    An  instruction,  in  criminal  prose- 

cution, which  casts  the  burden  on  a  defendant  to  prove  the 
defense  interposed  by  a  preponderance  of  the  evidence,  or  be- 
yond a  reasonable  doubt,  is  erroneous. 

2.  Contradictory  Instructions.     The  giving  of  an  instruction  incor- 

rectly stating  the  law  is  not  cured  by  another  instruction  on 
the  same  subject  which  is  correct,  the  inconsistent  instruc- 
tions being  confusing  and  leav'mfTf  the  jury  in  doubt  as  to 
which  is  correct,  and  it  being  imposvsible  to  know  which  in 
fact  was  accepted  by  them  in  their  consideration  and  applica- 
tion of  l^e  evidence  in  the  case. 
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3.  Instmction:  Province  of  Jubt.  An  instruction  regtirding  the 
testimony  of  witnesses  which  invades  the  province  of  the  jury 
and  deprives  them  of  the  right  to  judge  of  the  weight  and 
credibility  to  be  attached  to  the  testimony  of  such  witnesses 
is  erroneous. 

Erbor  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stull,  J.    Reversed. 

Oeorge  W.  Oornell,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  Cteneral,  and  Norris  Broum, 
Deputy^  contra. 

HOLOOMB,  J. 

In  the  present  case  the  defendant,  plaintiff  in  error, 
was  informed  against  under  two  counts,  the  first,  for 
shooting  with  intent  to  kill,  and  the  second,  with  intent 
to  wound,  and  upon  trial  was  convicted  of  the  offense 
charged  in  the  second  count  of  the  information,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  a  period 
of  one  year.  As  presented,  the  assignments  of  error, 
upon  which  reversal  of  the  judgment  of  the  trial  court  is 
sought,  are  based  upon  a  transcript  of  the  record  unac- 
companied by  a  bill  of  exceptions  containing  the  evidence 
in  the  case.  From  the  record  before  us  it  appears 
that  the  act  of  shooting,  which  is  made  the  basis  of  the 
charge,  was  defended  on  the  theory  that  at  the  time  of 
the  occurrence  the  defendant  was  intoxicated  to  such  a 
degree  as  to  prevent  him  from  forming  the  criminal  in- 
tent necessary  to  constitute  the  offense' charged.  Upon 
this  phase  of  the  case  the  court  gave  several  instructions, 
which  were  excepted  to,  and  are  now  urged  as  error, 
calling  for  a  reversal  of  the  judgment  A  consideration 
of  the  instructions  given  and  excepted  to  leads  us  to  the 
conclusion  that  errors  were  committed,  for  which  the 
judgment  must  be  reversed  and  the  cause  remanded  for 
further  proceedings. 

Instruction  No.  2,  given  on  the  court^s  own  motion,  is 
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as  follows:  "If,  from  the  evidence  in  this  cause,  you  are 
satisfied  beyond  a  reasonable  doubt  that  the  defendant, 
at  the  time  and  place,  manner  and  form,  set  forth  in  the 
information,  assaulted  said  Lorenzo  Hill  and  shot  at  him 
as  set  forth  in  the  information,  then  and  in  that  event 
the  burden  will  rest  upon  the  defendant  to  satisfy  you 
by  the  evidence  that  he  was  so  under  the  influence  of 
liquor  at  the  time  that  he  was  mentally  unable  to  form  ' 
an  intent  in  his  mind  to  either  kill,  murder  or  wound  said 
Lorenzo  Hill.  You  are  to  determine  this  matter  from  all 
the  evidence  in  the  case.  Drunkenness  in  itself  is  no  de- 
fense, unless  the  drunkenness  is  of  such  a  character  that 
it  dethrones  the  reason  or  understanding  to  such  an  ex- 
tent that  he  [accused]  is  unable  to  discriminate  between 
right  and  wrong,  or  unable  to  form  an  intent  in  his  mind 
to  commit  a  crime."  By  this  instruction  the  jury  were 
told  that,  in  case  they  found  beyond  a  reasonable  doubt 
that  the  assault  was  committed  as  charged  in  the  infor- 
mation, it  was  incumbent  on  the  defendant  to  satisfy 
them  by  the  evidence  that  he  was  so  under  the  influence 
of  liquor  at  the  time  that  he  was  mentally  unable  to  form 
an  intent  in  his  mind,  either  to  kill  or  to  wound  the  per- 
son upon  whom  the  assault  was  alleged  to  have  been 
committed.  It  cast  the  burden  upon  the  defendant  to 
satisfy  them  of  this  fact  by  a  preponderance  of  the  evi- 
dence, or  beyond  a  reasonable  doubt.  This  is  contrary 
to  the  rule  as  frequently  announced  in  this  court,  and  is 
prejudicial  to  the  rights  of  the  defendant.  A  correct  in- 
struction at  the  request  of  the  state  was  given  substan- 
tially as  in  the  case  of  Ford  v.  State,  46  Nebr.,  390,  which, 
though  not  unreservedly  approved  by  this  court,  was  held 
to  be  not  prejudicially  erroneous.  But,  as  has  been  fre- 
quently said,  the  giving  of  an  instruction  incorrectly  stat- 
ing the  law  is  not  cured  by  another  instruction  on  the 
same  subject  which  is  correct,  for  the  reason  that  such 
instructions  are  confusing  to  the  jury  and  leave  them  in 
doubt  and  uncertainty  as  to  which  of  the  conflicting  in- 
structions is  right  and  should  be  followed.    It  is  impos- 
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sible  to  know  which  of  the  inconsistent  instructions  is,  in 
fact,  accepted  by  them  in  their  consideration  and  applica- 
tion of  the  evidence  in  the  case.  Barr  v.  State,  45  Nebr.. 
458;  Bergaon  v.  State,  53  Nebr.,  752;  Metz  t?.  State,  46 
Xebr.,  547;  Sireeme  r.  ^tute,  59  Nebr.,  269.  Had  the  jurj- 
been  advised  in  the  instniction  quoted  that  the  evidence 
as  to  intoxication  must  be  sufficient  to  show  a  want  of 
mental  capacity  by  reason  of  intoxication  to  form  the 
intent  to  commit  the  act  of  which  he  is  charged,  or  to 
raise  a  reasonable  doubt  as  to  such  intent,  the  instruction 
would  perhaps  not  be  open  to  the  objection  which  is  now 
urged  against  it.  It  will,  however,  as  stated,  admit  of 
no  other  construction  than  that  the  burden  was  on  the 
defendant  to  prove  by  a  preponderance  of  the  evidence, 
or  beyond  a  reasonable  doubt,  the  fact  constituting  the 
defense  interposed.  It  devolved  upon  him  by  the  instruc- 
tion to  establish  his  defense  by  at  least  the  greater 
weight  of  the  evidence.  This,  under  the  uniform  hold- 
ings of  this  court,  is  an  incorrect  statement  of  the  rule, 
and  casts  a  burden  upon  the  defendant  which  he  is  not, 
under  the  law,  required  to  assume.  The  state  is  required 
to  prove  evei'y  material  allegation  beyond  a  reasonable 
doubt,  and  if,  upon  a  consideration  of  all  the  evidence, 
the  jury  entertain  a  reasonable  doubt  as  to  any  material 
fact  essential  to  constitute  the  crime  charged,  it  is  their 
duty  to  acquit.  Under  no  pos.sible  theory  of  the  case,  or 
of  any  evidence  to  be  cimsidered  by  the  jury,  is  the  in- 
struction warranted,  and  for  that  reason  the  giving  of 
it  is  prejudicial  error. 

Another  instruction  was  given,  applying  the  rule  of 
law  in  which  is  included  the  maxim,  FuUuh  in  utw,  falsits 
in  omnibus,  and  which  correctly  stated  the  rule  as  sanc- 
tione<l  by  the  prior  utterances  of  this  court.  After  stating 
the  rule,  the  jury  were  told  that  "this  instruction  should 
be  kept  in  your  minds  in  considering  the  evidence  of 
each  and  every  witness  that  has  testified  in  the  case''; 
and  after  reciting  the  xlifferent  instances  in  which  the 
rule  shcmld  be  applied,  it  is,  among  other  things,  said. 
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'^or  for  instance  if  a  witness  is  placed  upon  tlie  stand 
and  lie  is  asked  if  he  is  acquainted  with  the  j^eneral  repu- 
tation in  the  community  in  which  a  person  lives  as  to  the 
p:eneral  reputation  of  the  person  as  to  being  a  good, 
peaceable,  law  abiding  citizen,  and  the  witness  answers 
the  question  in  the  affirmative,  and  at  the  same  time  if 
you  find  the  witness  knows  that  his  statement  is  not  true 
or  for  instance,  if  he  knows  the  pers<m  inquired  of  has 
the  reputation  of  being  a  drunkard  or  fre(]uently  becom- 
ing drunk  or  intoxicated,  then  you  should  apply  to  any 
such  witness,  if  he  so  testifies*  instru(*ti(m  five."  And 
at  the  close  of  the  instruction,  "By  our  statute  drunken- 
ness is  made  an  offense,  and  no  man  who  is  a  common 
drunkard  is  a  good,  law  abiding  citizen."  The  effect  of 
the  instruction,  in  its  entirety,  was  to  direct  the  atten- 
tion of  the  jury  to  witnesses  who  had  testified  to  the 
reputation  of  the  accused  as  being  a  peaceable  and  law- 
abiding  citizen,  and  advised  them  that  if  a  witness  testi- 
fied that  his  reputation  was  good,  when  in  fact  he  had 
the  reputation  of  being  a  drunkard  or  becoming  fre- 
quently intoxicated,  the  rule  shcmld  be  applied  to  the 
testimony  of  such  witness  and  his  testimimy  disregarded, 
unless  corroborated  by  other  credible  testimony.  It 
was  disparaging  in  its  character,  and  suggeste<l  to  the 
jury  that  in  the  mind  of  the  trial  court  a  witness  who 
had  so  testified  was  unworthy  of  belief.  It  invaded  the 
province  of  the  jurv%  and  deprived  them  of  the  right  to 
judge  of  the  credibility  and  weight  to  be  given  to  the 
evidence  of  the  several  witnesses  who  had  testified  in 
the  case.  The  object  of  such  testimony  was  doubtless  to 
show  that  the  reputation  of  the  accused  was  that  of  a 
peiweably  disiK)sed  citizen,  while  the  instruction  made 
the  question  of  reputation  as  to  sobriety  the  test  by  which 
his  character  was  to  be  determined.  This  was  a  false 
issue,  and  calculated  to  mislead  the  jury.  While  intoxi- 
cation doubtless  affects  one's  reputation  aa  to  being  a 
law-abiding  citizen,  yet  even  if  a  witness  were  mistaken 
regarding  the  question  of  reputation,  his  testimony  could 
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not  for  that  reason  be  entirely  discredited  by  the  court. 
The  testimony  of  such  witness  was  entitled  to  considera- 
tion, unless  it  be  found  to  have  been  willfully  false,  and 
in  that  event  it  was  for  the  jury  to  say  what  weight 
should  be  attached  to  it  or  whether  any,  unless  corrob- 
orated by  other  credible  testimony. 

Other  errors  are  assigned  which,  without  thorough  ex- 
amination, appear  to  us  to  be  without  merit.    Those  al 
ready  discussed  making  it  necessary  to  have  a  retrial,  the 
others  will  not  be  further  considered. 

The  judgment  must  be  reversed  and  a  new  trial  di- 
rected. 

ReTVBBSBD  and  RE>MANDBa>. 


Joseph  Garnbau  v.  Burnby  J.  Kendaiau 

Filed  Febbuaby  20, 1901.    No.  11,733. 

61  70il  1.  Bes  Adjudicata:    Petition:    Evidence.     Where  it  has  been  held 

on  an  error  proceeding  in  this  court  that  a  petition  states  a 
good  cause  of  action,  evidence  sustaining  the  allegations  of 
such  petition  is  sufficient  to  support  a  verdict  and  judgment 
in  favor  of  the  plaintiffs  in  the  action. 


2.  Assumption  of  Incnmbrance:    Considebation.     Where,  in  a  con-  | 

veyance  of  real  estate,  the  grantee  accepting  the  same  cove-  i 

nants  to  pay  an  incumbrance  on  the  land  conveyed  in  the  fol-  j 

lowing  words  contained  in  the  deed,  "Subject  to  incumbrances 
amounting  to  fourteen  thousand  four  hundred  (14,400)  dol- 
lars, which  the  said  Joseph  Gameau,  Junior,  [the  grantee] 
hereby  assumes  and  agrees  to  pay,  and  the  interest  on  same 
from  Dec.  11,  1890,"  heldj  that  such  an  agreement  is  founded  on 
a  valid  consideration,  binding  on  the  grantee,  and  will  support 
an  action  for  the  recovery  of  the  debt  thereby  assumed. 

3.  Action  at  Law:    Pendency:    Concurbent  Equitable  Proceeding: 

Abatement.  During  the  pendency  of  the  action  at  law  for  the 
recovery  of  a  debt  secured  by  mortg<ige  the  plaintiff  began 
an  action  in  equity  in  the  federal  court  to  enforce  his  lien  as 
against  the  mortgaged  property,  obtaining  at  the  same  time 
in  the  federal  court  leave  or  authority  under  the  provisions  of 
section  848  of  the  Code,  as  existing  prior  to  its  amendment  in 
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1897,  to  prosecute  his  action  at  law.  Eeld,  That  the  pendency 
of  the  equity  action  did  not  work  an  abatement  of  the  suit 
at  law. 

4.  Enforcement  of  Section  848:  Law  Courts:  Kqxjitt  Goubts.  The 
enforcement  of  the  provisions  of  the  section  of  the  statute 
referred  to  belongs  lo  a  court  of  equity,  and  they  are  not  in- 
tended to  change  or  affect  the  jurisdiction  and  practice  in  a 
court  at  law. 

EmiOR  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

Joel  W.  West,  for  plaintiff  in  error. 

O.  C.  liedick  and  Alhvri  Slwartzlander,  contra. 

HOLCOMB,  J. 

An  action  at  law  was  instituted  to  recover  from  a 
grantee  of  real  estate  on  a  covenant  in  the  deed  of  con- 
veyance as  follows:  "Subject  to  incumbrances  amounting 
to  fourteen  thousand  four  hundred  ($14,400.00)  dollars, 
which  the  said  Joseph  Garneau,  Junior,  [the  grantee] 
hereby  assumes  and  agrees  to  pay,  and  the  interest  on 
same  from  Dec.  11,  ISOO.'*  A  general  demurrer  to  the 
petition  was  interposed  and  by  the  trial  court  sustained. 
From  such  ruling  an  error  proceeding  was  prosecuted  in 
this  court,  resulting  in  th(»  reversal  of  the  ruling  of  the 
trial  court  on  the  demurrer.  Ke^idall  v.  Garnea/u^  55  Nebr., 
403.  Upon  the  case  being  remanded  an  answer  was  filed 
to  the  petition  and,  after  reply,  a  trial  was  had,  the  evi- 
dence of  the  plaintiff  as  to  the  defendant's  liability  rest- 
ing on  the  deed  of  conveyance  accepted  by  him  as  grantee, 
with  proof  of  the  amount  due  on  the  indebtedness  as- 
sumed bv  the  terms  of  the  deed.  The  defendant  intro- 
duced  no  evidence,  and  on  a  peremptory  instruction  the 
jury  returned  a  verdict  for  the  plaintiff. 

It  is  argued  that  the  evidence  is  insufficient  to  support 
the  verdict  and  judgment.  Counsel  contends  that  the 
language  in  the  deed  heretofore  quoted,  which  in  con- 
nection with  the  deed  in  its  entirety  constituted  the  evi- 
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dem-e  by  which  the  defendant  was  sought  to  be  charged, 
fails  to  show  a  valid  couj^ideration  for  the  liability  as- 
sunied  by  the  gi-antce.  It  was  determined  in  the  former 
opinion  that  the  petition  pleading  the  liability  of  the 
defendant  on  the  covenant  in  the  deed  by  which  he  as- 
sumed and  agreed  to  pay  the  mortgage  debt  stated  a 
good  cause  of  action,  and  the  evidence  fully  supporting 
this  allegation  of  the  petition,  it  would  seem  the  former 
decision  is  decisive  of  the  question  and  should  be  held 
to  be  the  law  of  the  case,  and  we  are  inclined  to  so  re- 
gard it. 

The  demurrer  was  general  and  raised  all  questions  go- 
ing to  the  sufficiency  of  the  jietitiou.  While  the  (juestion 
primarily  cimsidered  and  argued  was  with  regard  to  its 
relation  to  the  statute  of  frauds  and  the  operation  of  that 
statute  on  the  agreements  of  the  ])arties,  yet  in  the  dis- 
position of  the  case  was  involved  of  necessity  the  liability 
of  the  grantee  under  the  allegations  of  the  petiticm,  and 
the  conclusion  reached  was  in  effect  an  adjudication  that 
a  cause  of  action  was  stated.  Construing  the  instrument 
as  a  whole,  and  giving  to  the  language  used  its  ordinary 
and  natural  meaning,  and  thereby  giving  expression  to 
the  true  intent  of  the  parties,  it  should,  we  think,  be  held 
that,  in  consideration  of  the  conveyance  of  the  real  estate 
describe<l  therein  to  the  grantee,  he  was  to  pay  the 
amount  expressed,  the  ixn-eipt  of  which  was  acknowl- 
edged; and  that  he  also  assumed  and  agreed  to  pay  the 
indebtedness  spoken  of  in  the  covenant  quoted.  This 
construction,  if  proper,  shows  upon  what  consideration 
the  assumption  of  the  indebtedness  was  based,  and  hav- 
ing been  properly  pleade<l  and  jiroved,  answers  all  re- 
quirements as  to  the  evidence  showing  a  valid  considera- 
tion and  being  sufficient  to  support  the  verdict.  It  has 
been  the  uniform  holding  of  this  court  that  an  agree- 
ment founded  on  such  a  consideration  will  bind  the 
grantee  and  support  an  action  for  the  recovery  of  a  debt 
thereby  assumed.  Cooper  i\  Foss,  15  Nebr.,  515;  NoekinU 
V.  Blair  Savings  Bank,  31  Nebr.,  128.    In  Crawfw'd  v,  Ed- 
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wards,  33  Mich.,  354,  359,  a  case  involving  the  same  ques- 
tion, it  is  said  by  the  supreme  court  of  that  state:  "The 
acceptance  of  such  a  deed  binds  the  grantee  as  effectually 
as  though  the  deed  had  been  inter  partes,  and  had  been 
executed  by  both  grantor  and  grantee,"  citing  Trotter  v, 
Eufjhes,  2  Kernan  [N.  Y.  Ct.  of  App.],  78.  The  assump- 
tion clause  is  a  part  of  the  contract  of  the  parties,  and 
is  binding  on  the  grantee  by  the  acceptance  of  the  deed 
of  conveyance.  He  is  a  party  to  the  transaction,  and 
the  consideration  entoiing  into  and  forming  a  basis  for 
the  mutual  covenants  and  obligations  of  the  parties  is 
sufficient  support  for  the  covenant  of  the  grantee  whereby 
he  assumed  the  indebtedness  by  which  the  property 
transferred  was  incumbered. 

During  the  pendency  of  the  present  action  at  law  the 
plaintiff  filed  a  bill  of  foreclosure  in  the  federal  court  to 
enforce  the  lien  on  real  estate  securing  the  same  debt 
for  the  recovery  of  which  the  action  at  law  was  being 
prosecuted.  Leave  to  prosecute  the  law  action  was  ap- 
plied for  and  obtained  at  the  time  the  equity  proceedings 
were  begun.  The  equity  action  was  one  in  rem.  It  is 
now  urged  that  by  reason  of  the  proceedings  taken  and 
had  in  the  equity  case  the  action  at  law  was  abated,  and 
that  error  was  committed  in  not  sustaining  defendant's 
plea  in  abatement  for  the  reasons  mentioned.  Section 
848  of  the  Code,  as  existing  before  the  amendment  of 
1897,  if  applicable  at  all.  was  in  force  at  the  time  the 
different  actions  were  begun,  and  by  its  provisions  the 
plaintiff  was  empowered  to  prosecute  an  action  at  law 
as  a  concurrent  remedy  with  an  action  in  equity  for  the 
foreclosure  of  a  mortgage,  when  authorized  by  the  court 
in  the  equity  action,  as  was  done  in  the  present  instance. 
The  enforcement  of  the  provisions  of  the  statute  to  which 
reference  has  been  made,  and  on  which  the  defendant 
relies,  properly  belongs  to  the  equity  court,  and  they  are 
not  intended  to  change  or  affect  the  jurisdiction  and  prac- 
tice in  a  court  of  law.  "There  is/'  says  Campbell,  J.,  in 
JoslUh  V.  Millspattgh,  27  Mich.,  517,  in  speaking  on  the 
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same  subject  under  a  similar  statute,  ^^no  such  thing 
known  in  a  common-law  court  as  a  plea  in  abatement  of 
a  suit  in  equity";  and  further,  "and  we  conceive  the  stat- 
ute was  not  designed  to  introduce  a  new  practice  in  the 
law  courts  and  allow  a  plea  in  abatement  as  to  only  one 
class  of  equity  proceedings,  when  it  does  not  authorize 
it  in  any  others.  The  provision  is  found  in  the  statute 
relating  to  foreclosures,  and  the  natural  inference  is  that 
it  was  merely  designed  to  modify  the  old  equity  practice, 
and  not  to  change  the  practice  at  law/'  Of  like  import 
is  Ooodrich  v.  White,  39  Mich.,  489.  Aside  from  these  con- 
siderations, the  action  at  law  was  properly  begun  and 
pending  in  a  court  of  competent  jurisdiction.  The  equity 
action  was  begun  in  the  federal  court,  the  jurisdiction 
of  which  is  foreign  to  that  of  the  state  courts,  and  in 
which  the  concurrent  remedies  were  allowed.  The  pro- 
ceeding was  in  rem,  and  sought  only  to  enforce  the  lien 
against  the  property  mortgaged.  The  equity  action,  un- 
der such  circumstances,  could  not  be  made  available  un- 
der a  plea  in  abatement  to  defeat  the  law  action  in  a 
state  court 
The  judgment  of  the  district  court  should  be,  and  is, 

Affirmbd. 


Sarah  Biddle  v.  Edward  J.  Jenkins. 

Filed  March  6, 1901.    No.  9,356. 

1.  CoinxiilBsioners  of  Insanity:  Jubibdictiott.  The  coniinissioners  of 
insanity  have  cognizance  not  only  of  applications  for  admissioB 
to  the  hospital  for  the  insane,  but  also  for  the  Bafe-keepinflr 
otherwise  of  insane  persons  in  their  respective  counties. 

2. :  :  Afftoavit.  An  affidavit  filed  with  the  commis- 
sioners of  insanity  alleging  that  a  person  resident  of  their 
county  is  insane  and  his  being  at  large  is  dangerous  to  the 
community,  confers  jurisdiction  upon  tke  board  to  aet. 

I,  TBSsnltj'  Evidence:  Reputation.  Insanity  can  not  be  established 
by  Fi^oof  of  the  reputation  of  the  party  in  that  regard. 
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4.  Advice  of  Counsel:  Avail:  Statement  of  all  Pacts:  Qoot) 
Faith.  The  advice  of  counsel,  to  be  of  any  avail,  must  have 
been  given  after  a  full  and  fair  statement  of  all  the  facts  within 
the  knowledge  of  the  person  seeking  the  same,  and  must  have 
been  relied  upon  in  good  faith. 

Error  from  the  district  court  for  CBay  county. 
Tried  below  before  Hastings,  J.    Reversed. 

Charles  O.  Whedon,  for  plaintiff  in  error. 

J.  L.  Epperson,  contra. 

NORVAL,  C.  J. 

Sarah  Biddle  sued  defendant  for  false  imprisonment 
and  malicious  prosecution.  The  cause  of  complaint  was 
that  defendant  had  theretofore  falsely  and  maliciously, 
without  probable  or  reasonable  cause  therefor,  charged 
her,  in  an  affidavit  presented  to  the  commissioners  of  in- 
sanity, with  being  insane.    The  affidavit  was  as  follows: 

"State  of  Nebraska,  \ 
Clay  Coi:nty.         J  ^^' 

"The  undersigned,  a  citizen  of  Fairfield,  Clay  county, 
Nebraska,  being  sworn,  says  that  he  believes  Sarah  Bid- 
dle is  insane.  That  her  being  at  large  is  dangerous  to 
the  community.  She  has  a  legal  settlement  in  said 
county.  E.  J.  Jenkins." 

Said  affidavit  was  sworn  to  before  a  competent  officer. 
Upon  it  a  warrant  was  duly  issued,  and  she  was  arrested 
and  deprived  of  her  liberty,  remaining  in  the  custody  of 
the  sheriff  for  five  days.  On  the  hearing  had  she  was 
acquitted,  and  found  not  to  be  insane.  She  alleges  that 
by  reason  of  such  imprisonment  and  prosecution  she  was 
injured  in  her  credit  and  reputation,  brought  into  public 
scandal,  infamy  and  disgrace,  and  suffered  great  bodily 
and  mental  anxiety  and  pain,  and  was  forced  to  expend 
certain  moneys  in  securing  her  discharge;  and  that  by 
reason  of  the  premises  she  was  damaged  in  the  sum  of 
f5,000,  for  which  sum  she  prayed  judgment.  Defendant's 
30 
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answer  admitted  the  making  of  the  affidavit  and  that 
she  was  discharged,  but  denied  that  it  was  made  falsely 
or  maliciously,  and  alleged  as  a  defense  that  at  the  time 
he  made  the  affidavit,  and  prior  thereto,  she  had  con- 
ducted herself  in  such  a  manner  as  would  have  induceil 
a  man  of  ordinary  prudence  and  discretion  to  believe  she 
was  insane,  and  he  so  believed  when  he  made  the  affi- 
davit; that  before  making  it  he  consulted  creditable  law- 
yers and  a  competent  doctor,  and  to  each  of  them  made 
in  good  faith  a  full,  true  and  fair  statement  of  the  facts 
relative  to  the  conduct  of  plaintiff,  and  after  hearing  the 
same,  they  advised  him  to  make  said  affidavit;  and  that 
he  in  good  faith,  acting  upon  such  advice,  made  the  same. 
A  reply  was  filed,  and  on  issues  thus  joined  trial  was  had, 
resulting  in  a  verdict  in  favor  of  defendant,  and  from  the 
judgment  rendered  thereon  plaintiff  brings  the  case  to 
this  court  on  error. 

Section  21,  chapter  40,  Compiled  Statutes,  provides, 
among  other  things,  that  the  information  therein  re- 
quired shall  state  that  the  person  in  whose  behalf  it  is 
made  is  believed  to  be  a  fit  subject  for  custody  and  treat- 
ment in  the  hospital  for  the  insane.  It  is  urged  that,  be- 
cause the  affidavit  in  this  case  failed  to  contain  that  al- 
legation, no  cause  for  action  on  the  part  of  the  board  was 
stated,  and  that  for  that  reason  plaintiflf  was  entitled  to 
a  verdict  on  the  answer.  WIi(*ther  the  affidavit  was  de- 
fective in  this  respect  is  immaterial,  as  it  did  state  facts 
sufficient  to  call  for  the  action  of  the  board  under  section 
20  of  said  chapter,  for  thereby  the  commissioners  are 
given  cognizance  not  only  of  applications  for  admission 
to  the  hospital  for  the  insane,  but  also  for  the  safe-keep- 
ing ^'otherwise"  of  insane  persons  in  their  respective 
counties.  Under  the  allegations  of  the  affidavit,  that  the 
plaintiff  was  insane  and  that  her  being  at  large  was 
dangerous  to  the  community,  the  board  had  jurisdiction 
to  at  least  ascertain  whether  it  was  necessary  to  arrange 
for  her  safe-keeping  within  the  county,  if  it  did  not  have 
jurisdiction  to  pass  upon  the  advisability  of  consigning 


Vol.  61]  JANUARY  TERM,  1901.  403 


Biddle  V.  Jenkins. 


her  to  the  state  hospital.  Hence  the  position  that  under 
the  answer  plaintiff  was  entitled  to  a  verdict  is  not  well 
taken. 

A  mass  of  testimony  was  admitted  on  the  trial,  over 
the  objections  of  plaintiff,  tending  to  establish  the- gen- 
eral reputation  of  plaintiff  in  the  community  of  her  resi- 
dence for  insanity.  It  is  argued  that  this  evidence  was 
not  admissible,  for  the  reason  that  whatever  her  reputa- 
tion may  have  been,  no  amount  of  evidence  tending  to 
prove  her  general  reputation  would  in  anywise  establish 
the  fact  that  she  was  insane.  This  is  doubtless  true,  for 
insanity  can  not  be  established  by  proof  of  the  reputation 
of  the  party  so  charged.  Fitzgibbon  v.  Brown,  43  Me.,  170; 
Israel  v.  Brooks,  23  111.,  ru5; liosenkrans  v.  Bather,  115  111., 
332.  But  the  evidence  was  admissible  in  mitigation  of 
damages.  See  cases  cited,  supra.  Complaint  is. made  of 
the  form  of  the  interrogatories  put  to  witnesses  in  in- 
quiring into  her  reputation,  but  as  the  case  must  be  re- 
versed on  another  point,  it  is  not  necessary  to  discuss 
that  matter,  it  being  one  not  liable  to  occur  on  a  second 
trial. 

One  of  the  defenses  was  that,  prior  to  instituting  the 
proceedings  which  resulted  in  the  arrest  and  detention 
of  plaintiff,  defendant  consulted  creditable  lawyers  and 
made  to  each  of  them,  in  good  faith,  a  full,  true  and  fair 
statement  of  the  facts  relative  to  the  conduct  of  plaintiff, 
and  after  hearing  such  statements  they  advised  him  to 
make  such  atfidavit,  and  he,  acting  upon  such  advice  did 
so.  He  testified  that,  after  receiving  the  advice  of  one 
of  the  attorneys,  "I  just  made  the  complaint  right  out 
upon  that."  On  the  trial  the  court  on  its  own  motion 
gave  the  following  instructions: 

"9th.  One  who  niakes  a  full  and  fair  statement  of  the 
facts  of  a  case  to  a  reputable  lawyer,  and  is  by  him  ad- 
vised that  the  facts  authorize  the  filing  of  a  complaint 
at  the  commencing  of  an  action  cannot  be  charged  with 
malice  in  making  the  complaint. 

"10th.  In  this  case,  if  you  find  that  defendant  made  to 
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the  county  attorney  a  full  and  fair  statement  of  the  facts 
as  understood  by  him  after  investigating  them  with  rea- 
sonable care  and  was  advised  by  him  to  make  the  com- 
plaint complained  of  in  this  action,  you  will  find  for  de- 
fendant." 

Error  is  predicated  upon  the  giving  of  these  instruc- 
tions for  several  reasons,  among  them  being  the  claim 
that  they  wholly  ignore  an  essential  element  of  such  de- 
fense, to-wit,  that  in  so  doing  he  acted  or  relied  upon 
such  advice.  There  is  nothing  in  these  instructions,  or 
others  given  by  the  court,  from  which  the  jury  could 
infer  that  he  must  rely,  in  any  degree,  upon  such  advice. 
So  far  as  concerns  the  directions  of  the  court,  it  is  suflB- 
cient  if  he  made  his  statement  to  counsel  and  received 
their  advice,  regardless  of  whether  he  relied  upon  it  or 
not  in  his  subsequent  actions.  This  is  clearly  not  the 
law.  Dreyfus  v.  Aul,  29  Nebr.,  191;  Jonasen  v.  Kennedy,  39 
Nebr.,  316.  These  instructions  failed  to  include  a  very 
essential  element  of  this  defense,  and  this  constituted 
error  prejudicial  to  plaintiff.  Kor  was  plaintiff  under 
obligation  to  tender  an  instruction  covering  this  element 
of  the  defense,  for  it  was  the  duty  of  the  court  to  in- 
struct upon  all  the  elements  of  such  defense,  it  having 
undertaken  to  instruct  relative  to  some  of  the  elements 
entering  into  it.  It  .is  not  a  question  of  an  instruction 
wherein  the  court  has  instructed  too  generally,  but  one 
wherein  the  court  has  wholly  failed  to  instruct  upon  an 
essential  element  of  a  defense. 

Plaintiff  contends  that  the  proper  rule  in  defenses  of 
this  character  is  that  a  defendant  must  have  relied  solely 
upon  advice  of  counsel  before  he  can  interpose  such  re- 
liance as  a  defense,  and  that  the  Nebraska  case  last 
cited  upholds  that  doctrine.  We  are  of  opinion  that  the 
light  principle  is  that  he  must  have  relied  upon  advice 
of  counsel  in  good  faith,  and  that  it  is  not  absolutely 
essential  that  reliance  must  have  been  wholly  upon  ad- 
vice of  counsel,  and  that  this  rule  is  not  contrary  to  the 
opinions  just  mentioned. 


Vol.  61]  JANUARY  TERM,  1901.  405 


Meisner  v.  Moore. 


For  the  error  complained  of  the  judgment  must  be  re- 
versed and  the  cause  remanded. 


Reversed  and  remanded. 


George  Meisner,  appellant,  v.  John  Moore  et  al., 

appellees. 

Piled  March  6, 1901.    No.  9,367. 

Finding:   Review.    A  finding  of  fact  based  upon  conflicting  evidence 
wiU  not  be  disturbed  on  review. 

Appeal  from  the  district  court  for  Hall  county.  Heard 
below  before  Thompson,  J.    Affirmed. 

R.  R.  Horth,  for  appellant. 

W.  H.  Thompson,  contra. 

Norval,  C.  J. 

This  suit  was  brought  to  foreclose  a  real  estate  mort- 
gage. The  plea  of  usury  was  interposed  as  a  defense, 
which  was  sustained  on  the  trial  by  the  court,  and  plain- 
tiff appeals.  There  is  evidence  tending  to  show  that  the 
note  secured  by  the  mortgage  in  question  was  given  in 
renewal  of  a  prior  note  given  for  the  loan  of  money. 
The  defendant  insisted  that  the  original  note  antedated 
the  loan  and  that  the  plaintiff  exacted  and  retained  the 
sum  of  $25  as  a  bonus  for  making  the  loan,  which  plain- 
tiff denies.  It  is  unnecessary  to  set  out  the  evidence  ad- 
duced by  the  respective  parties  upon  this  point.  SuflSce 
it  to  say  that  the  proofs  are  conflicting,  but  that  sub- 
mitted by  defendant  is  sufficient  to  sustain  the  judgment 

of  the  court.    The  decree  is  accordingly 

AppntMBD. 
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MoCoRMioK  Habvbstinq  Machine  Company  v.  M.  B. 

Davis. 

Filed  Mabch  6, 1901.    No.  9,371. 

1.  Interpretation  of  Contract:  Duty  of  Coubt.    It  is  the  duty  of  the 

court  to  interpret  the  contract  between  the  parties. 

2.  Doer  of  Work  Competent  to  Testify  to  Value  Thereof.    One  who 

has  kept  a  team  for  another  is  competent  to  testify  to  the 
value  of  such  keep. 

Error  from  the  district  court  for  Otoe  county.  Tried 
below  before  Ramsey,  J.    Reversed. 

Ricketts  &  Wihon,  for  plaintiff  in  error. 

Monroe  L.  Hayward  and  Paul  Jessen^  contra. 

NORVAL,  C.  J. 

In  1894  one  G.  T.  Davis  acted  as  agent  at  Nebraska 
City,  in  this  state,  for  the  McCormick  Harvesting  Machine 
Company  in  the  sale  of  its  goods.  Authority  to  so  act 
was  given  by  virtue  of  a  written  contract,  which  em- 
powered him  to  sell  for  it,  on  commission,  certain  harvest- 
ing machines,  twine  binders,  trucks,  bundle  carriers,  flax 
dumps  and  repairs.  The  defendant  in  the  lower  court, 
M.  B.  Davis,  signed  the  following  contract  of  guaranty 
on  the  back  of  the  above  mentioned  contract  of  agency: 

"In  consideration  of  one  dollar  paid  to  me  by  the  Mc- 
Cormick Harvesting  Machine  Comi)any,  the  receipt  of 
which  is  hereby  acknowledged  and  in  a  further  considera- 
tion of  constituting  the  w^ithin  named  agency  by  the 
McCormick  Harvesting  Machine  Company,  I  hereby 
guarantee  to  them  the  fulfillment  of  the  within  contract 
and  the  payment  of  all  obligations  arising  under  the 
same,  on  the  part  of  the  said  G.  T.  Davis. 

"Dated  this  6th  day  of  Feb.,  1894.        M.  B.  Davis. 

"Attested,  O.  F.  Spencer." 
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On  an  attempted  settlement,  after  the  season's  sales 
were  ma<5e,  the  agent  and  said  company  failed  to  agree, 
the  latter  claiming  there  was  due  it  on  account  of  goods 
sold,  after  deducting  all  commissions  and  other  credits 
to  which  said  (>.  T.  Davis  was  entitled,  some  |203.36,  and 
said  Davis  insisted,  on  the  trial  at  least,  that  said  com- 
pany had  been  fully  paid.  In  consequence  of  such  dis- 
agreement the  company  sued  the  guarantor,  M.  B.  Davis, 
and  the  latter  having  on  trial  in  the  district  court  re- 
covered a  verdict  and  judgment^  the  plaintiff  comes  to 
this  court  on  error. 

By  the  terms  of  the  contract  said  G.  T.  Davis  agreed  to 
collect  from  the  purchasers  of  machines  and  goods  all 
freight  thereon  from  Chicago,  or  to  assume  loss  on  same. 
On  the  trial,  and  under  the  issues,  there  was  a  contro- 
versy over  this  freight,  particularly  concerning  that  upon 
harvesting  machines  sold  by  Davis.  The  plaintiff  con- 
tended that  Davis  was  to  collect  the  freight  over  and 
above  the  price  for  which  the  machines  were  actually 
sold,  and  Davis  claimed  that  the  freight  was  included  in 
the  purchase  price  thereof,  and  made  up  a  part  of  each 
note  taken,  where  time  sales  were  made.  Under  these 
circumstances  it  was  the  fluty  of  the  trial  court  to  con- 
strue the  contract  between  the  parties,  and  we  think 
it  was  error  for  the  court  to  refuse  the  following  instruc- 
tion tendered  by  plaintiff:  ^'You  are  instnicted  that,  by 
the  contract  between  plaintiff  and  said  Davis,  the  said 
Davis  was  obliged  to  collect  from  the  purchasers  of  ma- 
chines the  Chicago  freight  paid  by  him  thereon,  or  to  as- 
sume the  loss  on  such  freight  as  paid  by  him,  and  he  was 
obliged  to  collect  such  freight  over  and  above  the  selling 
price  fixed  by  the  plaintiff."  We  have  no  doubt  this  in- 
struction properly  construed  the  contract,  relative  to  the 
question  of  freight,  and  should  have  been  given,  and  fail- 
ure to  give  it  was  error,  as  the  court  did  not  construe  the 
contract  in  any  instruction.  This  we  think  is  true  al- 
though there  was  controversy  as  to  whether  in  one  or 
two  instances  the  company,  owing  to  its  having  sent  ma- 


408  NEBRASKA  REPORTS.  [Vol.  61 

McCormlck  Harvestlnsr  Machine  Co.  ▼.  Davia. 


chines  to  the  wrong  places,  or  having  lost  a  sale,  owing 
to  the  failure  of  a  machine  to  work,  was  not  under  obli- 
gations  to  pay  or  refund  to  Davis  freight  paid  in  such 
instances.  The  plaintiff  was  entitled  to  have  the  con- 
tract construed  in  the  respect  mentioned,  and  the  court 
should  have  given  this  instruction,  or  one  similar  to  it, 
its  attention  having  been  called  to  that  question.  The 
mere  fact  that  there  was  a  controversy  as  to  debits  and 
credits  on  sales,  and  in  relation  to  freight  paid,  did  not 
render  such  instruction  inapplicable  to  the  issues,  and  it 
would  certainly  have  been  of  assistance  to  the  jury  in 
reaching  a  just  conclusion  on  that  question. 

The  court  deems  it  unnecessiiry  to  pass  upon  all  the 
questions  of  law  raised  in  the  brief  of  plaintiff.  One 
relative  to  admission  of  certain  evidence  may  be  noticed. 
G.  T.  Davis  claimed  that  he  was  entitled  to  a  considerable 
credit  on  the  account  between  him  and  plaintiff  by  vir- 
tue of  his  having,  as  he  claims,  kept  and  boarded  a  team 
for  plaintiff.  After  having  testified  to  the  fact  that  hav- 
ing kept  and  boarded  the  same,  and  the  length  of  time,  he 
was  asked,  "What  has  it  been  worth  bv  the  month?-' 
To  this  objection  was  made,  as  incompetent,  immaterial, 
irrelevant  and  that  no  foundation  had  been  laid,  which 
objection  being  overruled,  exception  was  taken.  Wit- 
ness then,  without  having  expressly  shown  that  he  knew 
the  value  of  such  keep,  testifieil  that  it  was  worth  a  cer- 
tain amount.  It  is  claimed  that  the  admission  of  this 
evidence  was  erroneous.  The  witness  had  testified  that 
he  had  rendered  these  services,  and  for  that  reason  his 
evidence  was  competent  without  his  having  first  disclosed 
other  qualifications  to  testify  on  that  subject.  The  owner 
of  land  may  testify  to  its  value;  and  he  who  has  rendered 
services  is  also  competent  to  testify  as  to  the  value  of 
such  service,  without  other  qualifications  being  shown. 
Chicago,  B.  d  Q.  R.  Co.  v.  f^hafer,  49  Nebr.,  25;  Robertson 
V,  Knapp,  35  N.  Y.,  91;  Edmnyls  i\  Fargo  &  S,  R,  Co.,  33 
N.  W.  Rep.  [Dak.],  100,  105;  Tucker  r.  Masmchusetts  G. 
R.  Co,,  118  .Mass.,  546;  Mercer  v.  Vose,  67  N.  Y.,  56. 
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For  the  reason  stated  the  judgment  of  the  lower  court 
must  be  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


T.  J.  Sheibley  v.  Dixon  County.  ins 

61    886 

Filed  Mabgh  6, 1901.    No.  11,099. 

1.  County  Board:    Court.     County  boards  are  not  courts  in  a  con- 

stitutional sense. 

2.  Court  of  Original  Jurisdiction:    Appellate  Court:    Same  Issue: 

Rule:  County  Board:  District  Court.  The  rule  requiring 
issues  in  the  appellate  court  to  be  the  same  as  in  the  court 
of  original  jurisdiction,  does  not  apply  to  appeals  as  to  the  dis- 
trict court  from  the  decision  of  the  county  board  in  the  allow- 
ance and  rejection  of  claims. 

3.  Liquidated  Demand:    Part  Payment:    Accord  and  Satisfaction. 

The  pa3'ment  of  a  lesser  sum  than  is  due  on  a  liquidated  and 
undisputed  demand,  does  not  constitute  an  accord  and  satis- 
faction. 

4.  County   Clerk:      Salary:      Fees   in   Excess:     Adjustment    with 

County:  Bar  to  Action.  Where  through  mistake  a  county 
clerk  is  allowed  to  retain  fees  in  excess  of  his  salary,  the  ad- 
justment of  the  account  between  him  and  the  county  is  not 
a  bar  to  an  action  by  it  to  recover  the  excess. 

5.  Counter-Claim:    Definition.    A  counter-claim  within  the  meaning 

of  section  101  of  the  Code  of  Civil  Procedure  must  be  one  aris- 
ing out  of  the  contract  or  transaction  set  forth  in  the  petition, 
or  be  connected  with  the  subject  of  the  action. 

6.  Phrase:    Construction.     The  phrase  "connected  with  the  subject 

of  the  action"  should  be  construed  liberally,  to  prevent  a  multi- 
plicity of  actions. 

7. :    Suit  by  Clebk  AoAiNfirr  County.    Where  a  county  clerk 

seeks  to  recover  from  the  county  compensation  for  making 
and  correcting  the  assessor's  books,  the  county  may,  by  way 
of  counter-claim,  set  up  fees  collected  by  plaintiff,  by  virtue 
of  his  office,  which  he  failed  to  report  and  account  for. 

B.  Error:  Admission  or  Evidence.  Error  can  not  be  predicated  upon 
the  admission  of  evidence  in  a  cause  tried  without  the  inter- 
vention  of  the  jury. 
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9. :     Speciai,  Findings.     Error  can  not  be   predicated  on  the 

failure  of   the  court     to  make  special  findings  of  fact  where 
none  were  asked. 

10.  County  Clerk:    Fees.    A  countj'  clerk  must  account  for  all  fees 
earned  by  him  whether  collected  or  not. 

Error  from  the  district  court  for  Dixon  county. 
Tried  below  before  Evans,  J.    Affirmed. 

Alfred  E.  Barnes  and  William  E.  Gantt,  for  plaintiff  in 
error: 

Do  the  pleadings  of  the  defendant,  when  taken  into 
consideration  with  those  of  the  plaintiff  in  the  lower 
court,  state  a  cause  of  action?  The  pleadings  must  be 
construed  together.  To  admit  evidence  there  must  be  a 
statement  of  ultimate  facts  conforming  to  the  evidence. 
Male  V.  Walker,  31.  la.,  344;  OcTcendon  v.  Barnes,  43  la.,  615; 
Williams  v.  First  Presbyterian  Society,  1  Ohio  St.,  478; 
Clark  V.  Dayton,  6  Nebr.,  192. 

The  presumption  is  that  the  matter  of  abstracts  was 
included  in  the  settlement,  and  can  not  again  be  brought 
up.    Smith  V.  Yager,  85  la.,  706. 

McCarthy  &  Pearson,  contra: 

.  It  was  the  duty  of  the  plaintiff  in  error  to  report  to 
the  board  all  fees  of  his  office,  including  fees  for  making 
abstracts  and  taking  acknowledgments.  State  v.  Kelly,  30 
Nebr.,  574.  If,  through  fraud  or  mistake,  the  plaintiff  was 
allowed  to  retain  fees  wliich  he  should  not  have  retained, 
such  adjustment  is  no  defense  or  bar  to  an  action  by  the 
court  to  recover  such  fees.  Hazelet  v.  Holt  County, 51  Nebr., 
716.  The  rule  in  the  Rarjoss  Case,  36  Nebr.,  375,  was  that 
"where  the  county  board  has  before  it  a  matter  which  it 
may  reject  or  allow,  and  its  action  thereon  will  be  final 
unless  appealed  from,  its  order  in  the  premises  can  not 
be  attaek(»d  collaterally."  This  rule  does  not  apply  in 
the  case  at  bar. 

John  M,  llenvh,  also  for  defendant. 
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NOBVAL,  C.  J. 

This  is  a  proceeding  to  review  a  judgment  of  the  dis- 
trict court  for  Dixon  county.  The  plaintiff  below,  T.  J. 
Sheibley,  had  from  1890  to  1896  been  county  clerk  of 
that  county.  He  filed  before  the  county  board  a  claim 
for  making  and  correcting  the  assessors'  books  for  the 
years  1890,  1891,  1892  and  1893,  asserting  there  was  due 
him  for  such  services,  in  .addition  to  the  salary  allowed 
him  by  statute,  the  sum  of  $400.  This  claim  was  by  the 
board  rejected,  and  he  appealed  to  the  district  court.  In 
answer  to  his  petition  the  defendant  count}- ,  among  other 
things,  filed  a  counter-claim,  alleging  that  plaintiff,  while 
county  clerk  aforesaid,  made  and  certified  a  large  number 
of  abstracts,  and  also  took  acknowledgments  to  a  large 
number  of  deeds  and  mortgages,  and  performed  other 
miscellaneous  services,  and  receiv(Ml  therefor  an  amount 
of  money  aggregating  |1,()01.50,  for  all  of  which  he  failed 
to  account  to  the  county,  although  he  had  retained  from 
other  sources  sums  sufficient  to  pay  his  salary  and  also 
those  of  such  deputies  and  employees  as  he  was  entitled 
to,  and  that  there  was,  therefore,  due  from  him  to  the 
county  the  sum  aforesaid,  |l,601.50,  for  which  it  prayed 
judgment.  To  this  counter-claim  plaintiff  answered,  de- 
nying the  same,  and  alh^ging  further  that  before  this 
action  was  brought,  and  after  the  matters  and  things 
alleged  in  said  counter-claim  had  occurred,  plaintiff  paid 
to  the  county  the  sum  of  1355.10,  which  was  received  in 
full  satisfaction  and  discharge  of  the  demand  alleged  in 
said  counter-claim;  also  that  during  all  his  terms  of  of- 
fice the  fees  thereof  in  excess  of  the  amount  allowed  by 
law  for  salary  and  for  deputy  and  extra  clerk  hire 
amounted  to  f  1,715.44,  which  sum  he  paid  to  the  county 
treasurer  as  required  by  law,  taking  his  receipt  therefor, 
and  made  a  full  settlement  with  the  board,  and  in  con- 
sideration of  such  payment  said  board  released  and  dis- 
charged plaintiff  from  the  claim  set  out  in  said  counter- 
claim; that  said  county  employed    an   expert   and    ap- 
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pointed  a  committee  and  went  through  all  the  books 
and  records  of  his  office  and  made  a  full  and  complete 
report  of  all  fees  received,  which  committee  and  expert 
made  their  report  and  included  in  it  all  the  fees  received, 
or  that  should  have  been  received  by  him  as  such  clerk, 
including  abstracts  and  acknowledgments,  and,  after 
hearing  said  report,  the  board  found  there  was  due  the 
county  a  balance  of  $355.10,  which  plaintiff  paid  and 
was  fully  released  and  discharged;  and  denied  that  he 
had  failed  to  account  for  any  abstracts  made  or  acknowl- 
edgments taken  by  him.  To  this  the  county  replied, 
among  other  things,  admitting  that  a  committee  was 
appointed  to  investigate  the  records  of  plaintiff's  office 
and  that  they  made  a  report,  but  denying  all  other  al- 
legations made  by  plaintiff  relative  thereto;  and  alleged 
that  said  committee  did  not  report  the  amount  of  fees 
earned  by  plaintiff  in  making  and  certifying  abstracts, 
or  the  taking  of  acknowledgments,  but  reported  that  he 
kept  no  account  of  the  money  received  therefor,  and  that 
it  had  no  way  of  determining  the  amount  of  such  receipts, 
but  that  plaintiff  had  represented  to  it  that  he  had  prob- 
ably made  fifty  abstracts  which  would  amount  to  about 
$125,  but  defendant  alleged  that  said  representation  was 
false  and  untrue,  as  plaintiff  then  well  knew;  that  plain- 
tiff presented  no  account  or  claim  for  the  fees  received 
from  the  sources  mentioned  in  the  counter-claim,  nor 
were  such  fees  allowed  him  by  the  county  board,  but 
that  said  board  was  never  fully  informed  of  the  amount 
of  such  fees  and  that  such  amount  was  fraudulently  con- 
cealed from  the  boaj*d  bv  him;  and  any  settlement  with 
him  was  purely  ministerial  in  character  and  only  such 
as  is  required  by  law  to  be  made  annually,  and  was  made 
upon  his  false  and  fraudulent  reports  of  fees  earned. 
Afterwards,  plaintiff  dismissed  his  appeal,  and  the  court, 
refusing  to  dismiss  the  counter-claim,  proceeded  to  try 
the  case  without  a  jurj',  and  rendered  judgment  against 
plaintiff  in  the  sum  of  |411.76  on  the  counter-claim,  from 
which  judgment  plaintiff  prosecutes  error. 
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One  of  the  contentions  here  is  that  the  county  could 
not  present  a  counter-claim  in  the  case,  for  tlie  reason 
it  did  not  do  so  on  the  hearing  before  the  county  board 
on  the  consideration  of  phiintiff's  demand  for  compensa- 
tion for  correcting  the  assessors'  books.  Whether  the 
matters  set  out  in  the  counter-claim  were  considered  or 
not  before  the  board  the  record  is  silent.  For  the  pur- 
poses of  this  case  we  will  assume  that  no  consideration 
was  given  to  the  facts  set  out  in  the  counter-claim  until 
the  matter  reached  the  district  court  It  is  asserted  the 
county  is  barred  from  setting  these  matters  out  as  a 
counterclaim;  in  other  words,  that  the  same  rule  should 
obtain  as  to  claims  pending  before  the  county  board  as 
applies  to  matters  in  litigation  in  a  lower  court,  from 
which  an  appeal  is  taken  to  a  higher.  In  the  latter  the 
rule  doubtless  is  that  the  issue  must  be  the  same  in  both 
courts.  This  rule  does  not  apply  to  claims  filed  before 
county  boards.  While  the  proceedings  had  before  such 
boards  on  claims  of  that  character  are  doubtless  judicial 
in  their  "Mature,  that  fact  does  not  constitute  such  board 
a  court,  within  the  meaning  of  the  constitution,  as  will 
fully  appear  from  a  perusal  of  the  case  of  Stenberg  v.  State, 
48  Nebr.,  299. 

It  is  claiDied  that  defendant  is  barred  from  setting  up 
the  items  relative  to  the  abstracts  made  and  ceilified  and 
acknowledgments  taken  by  plaintiff,  as  a  counter-claim 
by  reason  of  the  alleged  settlement  had  with  the  board, 
wherein,  after  the  report  of  the  expert  was  had  and  after 
plaintiff  had  been  examined,  the  board  accepted  the  sum 
of  f355,  in  full  payment  of  all  demands  against  plaintiff. 
We  do  not  think  so.  Settlement  was  had  under  section 
43,  chapter  18,  article  1,  Compiled  Statutes,  and  in  mak- 
ing the  adjustment  the  board  performed  ministerial  func- 
tions only.  Heald  v.  Poll'  (bounty,  46  Nebr.,  28;  Hazelet  v. 
Holt  Covntji,  51  Nebr.,  716.  There  is  no  allegation  in  the 
answer  to  the  counter-claim  that  the  sum  so  received  by 
the  county  board  was  accei)ted  by  it  in  compromise  of 
a  disputed  claim.     It  is  merely  alleged  that  the  board 
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"found"  that  sum  due  the  county  and  that  plaintiif  paid 
it  into  the  treasury.  Now,  if  for  any  reason  a  mistake 
had  been  made  by  the  board  in  the  amount  actually  due 
the  county,  there  is  nothing  in  the  way,  so  far  as  this 
answer  is  concernc^d,  of  the  county  recovering  from  plain- 
tiff on  such  counter-claim  the  remainder  that  might  be 
due  the  county  after  such  payment  of  $355.  So  there  is 
nothing  in  the  answer  that  could  amount  to  a  plea  of  ac- 
cord and  satisfaction.  Beckman  v.  Birchard,  48  Nebr., 
805. 

It  is,  however,  contended  that  as  this  settlement  was 
not  appealed  from  by  the  county,  it  amounted  to  an  ad- 
judication of  the  matter  and  can  not  be  questioned  in 
a  collateral  proceeding.  This  action  on  the  part  of  the 
board  was  not  in  any  sense  an  adjudication,  and  if 
through  mistake  the  county  clerk  was  allowed  to  retain 
fees  which  properly  belonged  to  the  county,  such  adjust- 
ment is  no  bar  to  an  action  by  it  to  recover  such  fees. 
Hazelet  v.  Holt  County,  supra;  Bush  v.  Johnson  County,  48 
Nebr.,  1.  The  action  of  the  county  board  havtng  been 
had  under  the'  section  mentioned,  it  is  not  of  a  judicial 
nature,  but  ministerial  only..  The  case  of  Ragoss  v.  Cmn- 
ing  County,  36  Nebr.,  375,  relied  upon  by  counsel  for 
plaintiff,  is  not  in  point,  because,  in  the  case  at  bar,  under 
the  pleadings  and  the  evidence  it  is  clear  that  a  mistake 
occurred,  the  items  in  controversy  having  been  omitted 
from  the  statement  furnished  the  board  by  plaintiff  on 
settlement,  and  it  can  not  be  said  that  by  so  doing  he 
had  "faithfully  performed  the  duties  of  his  office  and 
made  a  full  settlement-'  with  the  county  board.  Bush  v. 
Johnson  County,  supra.  It  was  unnecessary  for  the  county 
to  plead  that  at  said  settlement  plaintiff  fraudulently 
represented  the  fees  collected  by  him  to  have  been  less 
than  the  amount  he  actually  received.  The  allegations 
fall  far  short  of  tendering  an  issue  of  fraud.  This  issue 
was  not  necessary,  there  being  sufficient  allegations  to 
admit  evidence  that  a  mistake  had  been  made  in  said  set- 
tlement, and  that  the  amount  paid  by  plaintiff  was  less^ 
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than  was  due  defendant,  which  allegation  was  sufficient 
on  which  to  base  an  action  to  recover  tlie  remainder 
that  had  not  been  accounted  for.  Hazelet  v.  Holt  County 
and  Bufih  v.  Johnson  Covntif,  supra. 

It  is  further  contended  that  the  matters  of  counter- 
claim are  not  such  as  are  contemplated  by  section  101, 
Code  of  Civil  Procedure.  An  examination  of  the  issues 
will  show  that  plaintiff  claims  there  was  due  him,  by 
virtue  of  certain  senices  performed  by  him  as  an  officer, 
a  specified  sum  of  money.  The  ^^transaction  set  forth  in 
the  petition"  was  necessarily  the  mere  act  of  having  cor- 
rected and  prepared  these  assessors'  books;  but  in  a 
wider  sense,  the  claim  arose  by  virtue  of  his  official  rela- 
tion to  the  county.  Now  the  counter-clairii  set  out  by  the 
county  arose  by  virtue  of  the  same  relations  between 
plaintiff  and  defendaiit,  and  we  are  therefore  of  the  opin- 
ion that  it  was  conne<ted  with  the  subject  of  the  action 
within  the  meaning  of  said  section  of  the  Code,  even  if 
not  connected  with  the  transaction  declaimed  on  by  the 
plaintiff.  22  Am.  &  Eng.  Ency.  Law,  397.  The  phrase 
"connected  with  the  subject  of  the  action"  should  be  lib- 
erally construed  to  prevent  a  multiplicity  of  actions. 
Sonie  forty  assignments  are  predicated  on  rulings  on  the 
admission  of  evidence  on  behalf  of  defendant.  Counsel 
concedes  that  we  are  committed  to  the  rule  that  where 
a  case  is  tried  without  the  intervention  of  a  jury,  this 
court  in  a  proceeding  of  this  nature  will  not  consider 
such  alleged  errors  if  on  examination  of  the  record  suffi- 
cient competent  evidence  is  disclosed  to  support  the  judg- 
ment, but  contend  that  the  rule,  while  good  in  theory, 
is  abominable  in  practice.  We  think  it  a  most  salutary 
niie  and  it  is  adhered  to.  Dewey  v.  Allgire,  37  Nebr.,  6; 
Lihs  V,  lAhSy  44  Nebr.,  143;  Monroe  v.  Reid,  46  Nebr.,  316. 
In  this  case,  an  inspection  of  the  record  discloses  ample 
competent  evidence  on  which  to  base  the  judgment  ren- 
dered, and  it  w411,  therefore,  not  be  disturbed  by  reason 
of  the  admission  of  incompetent  evidence,  if  any  such 
was  received — a  question  not  necessary  to  decide. 
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Two  errors,  assigned  as  numbers  42  and  43  in  the  peti- 
tion in  error,  are  urged,  predicated  on  the  court  refusing 
to  admit  certain  evidence  relative  to  the  settlement  be- 
tween the  plaintiff  and  the  county  of  the  matters  con- 
stituting defendant's  claim.  This  evidence  was  doubt- 
less offered  to  support  the  allegation  of  his  answer  to  the 
counter-claim,  to  the  effect  that,  after  the  committee 
mentioned  in  said  answer  had  made  its  report,  which 
purported  to  be  a  full  and  complete  report  of  all  fees  re- 
ceived, inclusive  of  sums  received  for  abstracts  and  ac- 
knowledgments, said  board  found  a  certain  sum  due  the 
county,  which  plaintiff  paid  in  full  satisfaction  of  such 
claim,  and  was  thereupon  released  and  discharged.  We 
are  of  opinion  that  this  allegation  falls  far  short  of  a 
plea  of  accord  and  satisfaction.  It  is  not  shown  that  the 
sum  paid  was  in  compromise  of  a  disputed  demand.  On 
the  contrary,  it  is  insisted  that  it  was  a  payment  of  all 
that  was  actually  due  the  county.  The  tender  was  merely 
an  offer  to  prove  that  the  sum  received  by  the  county  at 
the  time  of  the  settlement  alleged  in  the  answer  was  ac- 
cepted and  understood  to  be  in  full  for  all  excesses,  fees 
and  liabilities  for  abstracts  and  other  fees  of  every  kind 
and  nature  due  from  him  to  the  county.  Even  if  this 
were  true  and  it  afterwards  developed  that  the  amount 
received  was  not  in  fact  equal  to  the  amount  which  he  had 
received  and  not  accounted  for,  such  settlement  would 
not,  under  the  pleadings,  bar  the  county  from  proceeding 
to  collect  the  remainder  from  him.  Hence,  if  there  was 
error  in  excluding  this  evidence,  it  was  without  prejudice 
to  him.  But,  as  a  matter  of  fact,  he  had,  prior  to  this 
offer,  introduced  in  evidence  the  records  of  the  county 
covering  this  settlement,  which  record  was  kept  by  him- 
self, and  it  is  to  be  presumed  that  he  included  therein 
all  matters  relating  to  such  settlement.  But  whether  he 
did  or  did  not,  the  evidence  offercnl  in  nowise  tended  to 
establish  an  accord  and  satisfaction,  or  a  bar  to  the 
counter-claim  of  the  defendant,  and  it  was,  therefore,  not 
error  to  refuse  to  admit  it. 
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Plaintiff  also  urges  that  there  is  no  eridence  to  sus- 
tain the  judgment,  the  amount  thereof  being  larger  than 
is  justified  by  the  proofs.  But  an  examination  of  the 
record  convinces  us  that  a  judgment  for  a  larger  sum 
could  have  been  sustained,  and  no  error  would  have  been 
committed  in  that  respect.  The  counter-claim  of  defend- 
ant was  set  out  in  six  separate,  so  called,  counter-claims, 
one  for  each  yearly  settlement  of  plaintifF,  but  the  finding 
of  the  court  in  favor  of  the  defendant  was  merely  for  a 
lump  sum,  instead  of  a  finding  of  the  amount  due  by  vir- 
tue of  each  separate  cause  of  counter-claim  or  action,  and 
this  is  alleged  as  error.  It  was  not  necessary  to  set  out 
each  year's  transaction  as  a  separate  cause  of  action,  there 
being  in  fact  but  one  cause  of  action,  made  up  of  as 
many  items  as  were  represented  by  the  abstracts  made 
and  certified,  and  acknowledgments  taken,  and  it  was  not 
error  on  the  part  of  the  court  to  treat  all  of  the  so-called 
counter-claims  as  in  fact  but  one  cause  of  action,  par- 
ticularly when  the  court  was  not  a^ked  to  find  on  each 
so  called  counter-claim. 

Another  matter  urged  is  that,  although  acknowledg- 
ments were  taken  by  plaintiff,  he  did  not  in  fact  charge 
any  fee  for  taking  the  same,  and,  therefore,  should  not 
be  called  upon  to  account  for  the  same,  never  having 
received  any  money  to  account  for.  This  is  hardly  a 
tenable  position.  The  law  cast  upon  him  the  duty  of 
collecting  this  fee,  and  if  he  did  not  do  so,  the  fault  was 
with  him,  and  he  should  be  compelled  to  account  for  the 
same.    State  v.  Hazelet,  41  Nebr.,  257. 

A  careful  examination  of  the  record  discloses  no  error 
on  the  trial,  and  the  judgment  of  the  lower  court  is  there- 
fore 

Affirmed. 
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Frank  L.  Dinsmorb  v.  State  of  Nbbraska. 

Filed  March  6, 1901.    No.  11»470. 

1.  Criminal     ProBecution:     Information:     Constitution:     Statute. 

Chapter  54  of  the  Criminal  ('ode,  which  authorizes  the  prosecu- 
tion of  crimlual  offenses  by  information,  does  not  violate  the 
rule  of  uniformity  prescribed  by  section  19,  article  6,  of  the 
constitution. 

2.  Statute:    Genkral    Operation:     Tndicttment:*  lNFOia£ATiON.     Said 

chapter  54  of  the  Criminal  Code  authorizes  the  filing  of  an 
information  or  indictment  in  each  and  every  county  in  the  state, 
and  appplies  to  every  county  and  to  every  district  court,  and 
hence  is  general  in  its  operation,  and  not  special. 


3. :   :  :   :   Constitution.     Said  chapter  54  of 

the  Criminal  Code  is  not  obnoxious  to  section  19,  article  6,  of 
the  constitution  merely  because  it  permits  the  prosecution  of 
one  person  by  information  and  another  by  indictment  in  the 
same  court. 

4  Discretion  of  Court:  Uniformity  of  Statute.  The  mere  fact  that 
a  district  court  may  elect  whether  a  grand  jury  shall  or  shall 
not  be  called  in  any  term  of  court  does  not  make  said  chapter 
54  lacking  in  uniformity. 

5,  Proceedings  and  Practice:  Uniformity.  The  proceedings  and  prac- 
tice of  the  several  district  courts  of  the  state  are  uniform,  even 
though  the  prosecution  in  one  case  may  be  by  information  in 
one  county,  and  in  another  case  in  another  county  by  indict- 
ment, since,  wherever  the  proceedings  are  by  indictment,  if  it 
obtain  in  every  county,  the  proceedings  relating  to  indictments 
are  uniform,  and  the  same  is  likewise  true  if  by  information. 

••  Ccmstitutlon:  Intent  of  Framers.  It  was  never  contemplated  by 
the  framers  of  section  10,  article  1,  of  the  constitution,  or  by 
the  people  in  adopting  it,  that  the  legislature  must  abolish 
the  grand  jury  system  entirely  and  permit  criminal  prose- 
cutions by  information  only,  but  rather  that  the  legislature 
might  authorize  prosecutions  by  either  indictment  or  informa- 
tion, making  the  proceedings  uniform  in  each  method. 

7.  Criminal  Code:  Constitution:  Judicial  Discretion:  Legislative 
Power.  Section  584  of  the  Criminal  Code,  which  leaves  to  the 
discretion  of  any  district  court  the  determination  of  whether  a 
grand  jury  shall  be  drawn,  is  not  conferring  upon  the  judicial 
branch  of  the  state  government  legislative  powers  inhibited  by 
section  1,  article  2,  of  the  constitution. 
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8  Constitution:  Special  Legislation.  Section  584  of  the  Criminal 
Code  is  not  special  legislation  within  the  purview  of  section 
15,  article  3,   of  the  constitution. 

9.  Power  of  Legislature:    Abolition  of  An  Office.     The  legislature 

has  the  power  to  abolish  any  ofBce  by  it  created. 

10.  DiBtrict  Attorney:   Not  a  Constitutional  Office.    The  office  of 

district  attorney  was  not  created  by  the  constitution,  but  by 
general  law  before  the  adoption  of  that  instrument. 

11.  :     Office  Abolished.     The   office   of  district  attorney  has 

been  abolished. 

12.  County  Attorney:  Creation:  Legislature:  Constitutional  Power. 

The  legislature  had  the  constitutional  power  to  create  the  office 
of  county  attorney. 

13.  Duty  of  County  Attorney:    It  is  the  duty  of  a  county  attorney 

to  file  informations  for  crimes  and  to  prosecute  all  criminal 
cases  in  his  count}'. 

14.  Preliminary  Examination:    Waiver.    The  objection  that  the  de- 

fendant in  a  criminal  case  has  not  had  a  preliminary  examina- 
tion is  waived  unless  raised  before  he  enters  a  plea  of  not 
guilty. 

16.  Continuance:  Judicial  Discretion.  The  granting  or  refusing  of 
a  contiuuiuice'  of  a  criminal  cause,  rests  in  the  sound  discretion 
of  the  court,  and  a  ruling  in  that  regard  will  not  be  disturbed 
on  review,  in  the  absence  of  a  .showing  of  an  abuse  of  discretion. 

16.  Panel   of  Petit   Jurors:    Summoning:     Statute.     When,    at   any 

term  of  the  district  court,  for  any  cause  there  is  no  panel  of 
petit  jurors,  the  court  may,  under  section  664  of  the  Code  of 
Civil  Procedure,  direct  the  sheriff  to  summon  jurors. 

17.  :    :    :    Constitution.     Said   section   664    of    the 

Code  of  Civil  Procedure  is  not  inimical  to  section  19,  article  6, 
of  the  constitution,  as  it  does  not  violate  the  rule  of  uniformity 
tkerein  prescribed. 

18.  Impanelixig:  Evidence:  Bill  of  Exceptions.    The  evidence  rela- 

tive to  the  impaneling  of  a  jury  must  be  Incorporated  in  the 
bill  of  exceptions  and  embraced  in  the  certificate  allowing  and 
settling  the  bill,  to  entitle  one  to  review  the  rulings  of  the 
court  in  denying  a  challenge  for  cause. 

19.  Becord:  Verity:   Contradiction.     Error  can  not  be  Buccessfully 

predicated  upon  a  ruling  where  the  record  is  contradictory  as 
to  what  the  ruling  was. 

20.  Challenge:  Judicial  Discretion.    The  ruling  of  a  trial  court  in 

deciding  a  challenge  for  cause  will  not  be  disturbed,  unless  an 
abuse  of  discretion  is  shovim. 
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21.  Venireman:  Opiniott.  An  opinion  formed  by  a  venireman  in  a 
criminal  cause  does  not  aifect  his  competency,  or  afford  cause  for 
challenge,  unless  it  is  nnqiialified  as  to  the  guilt  or  innocence 
of  the  accused  of  the  crime  charged. 

21J, :  :  Newspaper  Rbpobt.    An  opinion  formed  solely  on 

rumor  and  newspaper  reports  will  not  disqualify  a  juror,  where 
it  is  shown  that  the  opinion  is  merely  hypothetical,  and  such  as 
will  not  prevent  his  returning  a  fair  and  impartial  verdict  upon 
the  evidence  adduced  on  the  trial,  under  the  instructions  of  the 
court. 

23. z  Capital  Punishment:  Consciextioub  Sorupleb.  The  enter- 
taining of  conscientious  scruples  against  capital  punishment  la 
a  ground  for  challenge  for  cause  in  a  prosecution  for  murder 
in  the  first  degree,  and  it  is  competent  to  interrogate  a  venire- 
man upon  that  subject. 

24.  Murder:  Suicide:  Expert  Testimony.    In  a  prosecution  for  mur- 

der, where  the  death  of  the  victim  was  occasioned  by  a  gunshot 
wound,  the  theory  of  the  defense  being  suicide  of  deceased,  it 
is  competent  for  a  physician,  who  has  examined  the  body  and 
the  surroundings  at  the  place  where  it  was  found,  to  testify 
as  to  the  position  in  which  the  body  must  have  lain  for  the 
blood  to  take  the  course  from  the  wound  it  did. 

25.  Iieading    Question:   Judicial   Discretion.    The,  propounding   of 

leading  questions  is  within  the  discretion  of  the  trial  court. 

26.  Admission  of  Testimony.    Rulings  on  the  adnussion  of  testimony 

examined  and  approved. 

27.  Instructions.  One  can  not  successfully  assail  an  instruction  where 

one  tendered  by  him  has  been  given  which  is  subject  to  the  same 
criticism. 

28.  .     Before  a  party  can  complain  of  an  instruction  because 

not  sufBciently  specific,  he  must  request  an  instmction  covering 
the  point. 

•'■  •       !!  a  criminal  prosecution  the  trial  court  may,  in  its  dia- 

crctiuii,  give  a  cautionary  insiructioa. 

80.  Argrument:  Criticism  of  Defendant.  Counsel  for  the  state  in 
argument  to  the  jury  may  criticise  the  conduct  of  the  defend- 
ant as  disclosed  by  the  evidence,  though  such  defendant  was  not 
a  witness  in  his  own  behalf. 

31.  Instruction:    Designating  Defendant.     It  is  not  erroneous  to 

designate  the  defendant  in  such  a  case  in  an  instruction  as  the 
'•prisoner.** 

32.  Province  of  Jury:   Mebot.    Questions  of  mercy  are  not  for  the 
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jury,  hut  for  the  executive,  in  the  exercise  ol  the  pardoning 
power,  and  it  ia  not  erroneous  to  so  instruct  the  jury  in  a  prose- 
cution for  murder. 

Error  from  the  district  court  for  Dawson  county. 
Tried  below  before  Sullivan,  J.    Affimved. 

Norris  Broum,  Thomas  F.  Earner^  Edtoard  A,  Cook  and 
Francis  O.  Hamer,  for  plaintiff  in  error: 

The  defendant  below  should  have  been  prosecuted  by 
indictment  instead  of  by  information. 

The  proceeding  in  this  case  wa^  contrary  to  the  general 
and  uniform  rule  enjoined  by  the  state  constitution,  sec- 
tion 19,  article  6.  Under  the  constitution,  and  in  the 
nature  of  things,  the  power  to  determine  whether  prose- 
cutions shall  be  by  indictment  or  by  information  is  legis- 
lative. A  judicial  functionary  can  not  exercise  legisla- 
tive functions,  nor  can  the  legislature  delegate  such  a 
power  to  it.  The  legislature  and  a  judge  may  not  do 
what  the  legislature  is  forbidden  to  do.  The  act  in  ques- 
tion is  not  uniform  in  its  operation,  and  it  is  an  attempt 
on  the  part  of  the  legislature  to  delegate  its  power.  Leg- 
islative functions  may  not  be  delegated  to  a  court.  Peo- 
ple V.  Bennett,  29  Mich.,  451;  People  v.  Carpenter,  24  N.  Y., 
86;  People  v.  Town  of  Nevada,  6  CaL,  143;  People  v.  Cooper, 
83  111.,  585. 

A  statute  that  can  not  be  reduced  to  a  general  rule, 
to  operate  in  all  parts  of  the  state  alike,  is  not  a  general 
law.    King  v.  State,  3  L.  R.  A.  [Tenn.],  211. 

The  proceeding  by  information  was  in  violation  of  arti- 
cles 5  and  14  of  the  amendments  to  the  United  States 
constitution,  afi  its  successful  termination  would  deprive 
the  plaintiff  in  error  of  his  life  or  liberty  without  due 
process  of  law. 

No  preliminary  examination  was  had,  the  same  being 
waived.  A  prisoner  can  consent  to  nothing  during  a 
trial;  and  he  can  not  consent  to  waive  what  the  law  re- 
quires. Queen  v.  Bertrand,  1  L.  R.  P.  C,  520;  notes  to 
Kin^  V.  State,  supra. 
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The  cautionary  instruction  against  mercy  was  errone- 
ous. If  the  plea  for  the  defendant  for  the  lighter  pun- 
ishment made  the  court  fearful  of  the  result,  it  was, 
nevertheless,  no  part  of  his  duty  ,to  enter  the  debate  on 
behalf  of  the  state.  Morris  v.  Larhmatiy  68  Cal.,  109; 
Hayes  v.  State,  58  Ga.,  35;  Thorp  v.  Goewey,  85  111.,  611; 
Thompson,  Trials,  2301. 

Constantine  J,  Smyth,  Attomey  Ge)ieral^  Willis  D.  Old- 
ham, Deputy,  and  Hector  M.  Sinclair,  contra, 

NORVAL,  C.  J. 

In  the  district  couil  for  Dawson  county,  to  which 
county  the  case  had  been  taken  on  change  of  venue  from 
Buffalo  county,  Frank  L.  Dinsmore  was  convicted  of 
murder  in  the  first  degree  and  sentenced  to  be  hanged, 
from  which  conviction  he  comes  to  this  couil  on  error. 
From  the  evidence  of  record  it  appears  that  for  a  year  or 
more  prior  to  the  homicide  defendant  had  been  boarding 
at  the  home  of  one  Fred  Lane, in  the  little  town  of  Odessa, 
in  Buffalo  county,  during  which  time  improper  relations 
commenced  between  defendant  and  ihu'v  Laue,  wife  of 
said  Fred  Laue,  which  relations  continued,  with  more 
or  less  regularity,  down  to  the  time  of  the  trag.edy.  After 
such  relations  commenced,  Dinsmore  married  and 
brought  his  wufe  to  board  at  Lane's.  While  they  were 
boarding  there  he  proposed  to  Mrs.  Laue  that  he  kill  his 
wife  and  Laue,  and  so  arrange  their  bodies  as  to  make  it 
appear  that  Laue  had  murdered  Mrs.  Dinsmore  and  had 
then  committed  suicide,  ftfrs.  Laue,  th(*  principal  wit- 
ness for  the  slate,  claims  she  would  not  assent  to  this, 
but  that  she  did,  through  fear  of  Dinsmore,  remain  silent 
while  Dinsmore  accomplished  his  fell  purpose.  The  de- 
tails of  the  act,  that  of  "a  fiend  in  the  ordinary  display 
and  development  of  his  character,"  are  not  necessary  to 
an  understanding  of  the  errors  alleged  to  have  been  com- 
mitted by  the  trial  court.  On  an  information  chai^ng 
him  with  the  murder  of  Laue,  Dinsmore  was  convicted. 
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The  errors  argued  will  be  noticed  in  the  order  of  their 
presentation  in  the  brief  of  defendant. 

The  provisions  of  the  Criminal  Code  which  permit 
prosecutions  by  either  indictment  or  information  are  at- 
tacked by  counsel  for  defendant  as  being  in  violation, 
among  others,  of  section  19  of  article  6  of  the  constitu- 
tion, which  is  as  follows:  "All  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation,  and  the  or- 
ganization, jurisdiction,  powers,  proceedings,  and  prac- 
tice of  all  courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law  and  the  force  and  effect  of  the  pro- 
ceedings, judgments,  and  decrees  of  such  courts,  sever- 
ally, shall  be  uniform."  It  is  urged  that  the  statutes 
which  authorize  the  prosecution  of  criminals  by  either 
information  or  by  indictment,  depending  on  the  discre- 
I  ion  conferred  upon  courts  by  section  584  of  the  Criminal 
'  'ode  relating  to  the  calling  of  a  grand  jury,  violate  the 
rule  of  uniformity  and  generality  prescribed  in  said  sec- 
tion of  the  constitution.  It  is  insisted  that  chapter  54 
of  the  Criminal  Code,  which  permits  the  filing  of  infor- 
mations, is  not  general,  because  it  admits  of  the  filing 
of  an  information  in  one  county  and  of  an  indictment 
in  another  county,  while  it  should  admit  of  the  filing 
of  one  or  the  other  in  all  counties,  but  not  of  both.  The 
objection  is  not  well  grounded.  The  law  permits  the  fil- 
ing of  either  indictments  or  informations  in  any  county 
in  the  state,  and  whether  a  prosecution  shall  be  by  in- 
dictment or  by  information  depends  upon  whether  a 
grand  jury  is  or  is  not  in  session.  The  same  law  applies 
to  every  county  in  the  state,  and  for  that  reason  is  gen- 
eral, and  in  no  respect  special.  It  is  urged  that  it  is  not 
of  uniform  operation  for  this  reason,  and  for  the  addi- 
tional one  that  in  the  same  court  it  permits  an  informa- 
tion to  be  filed  in  one  case  against  a  defendant  and  an 
indictment  to  be  filed  in  another  case,  and  all  according 
to  the  whim  or  inclination  of  the  judge.  We  think  noth- 
ing depends  upon  the  whim  or  inclination  of  the  judge, 
but  that  it  is  left  to  the  sound  discretion  of  the  court — 
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a  very  different  thing.  But  does  the  mere  fact  that  in 
the  same  court  a  man  may  be  prosecuted  by  either  in- 
formation or  indictment  detract  from  the  uniformity  of 
the  law?  Does  it  not  apply  to  every  county  in  the  state? 
Is  there  a  district  court  in  the  state  which  is  confined  by 
law  to  the  prosecution  of  crimes  solely  by  information? 
Is  there  any  that  must  prosecute  by  indictment  only? 
If  there  be,  then  is  the  act  lacking  in  uniformity.  Is  there 
any  district  court  in  the  state  where,  if  prosecution  be  by 
information,  the  procedure  must  be  different  from  that  in 
other  counties  where  prosecution  is  by  information,  or 
where,  if  prosecution  be  by  indictment,  the  procedure 
is  different  there  from  that  in  other  counties  where  prose- 
cutions are  by  indictment?  Then  is  the  law  lacking  in 
uniformity.  But  the  mere  fact  that  the  court  may  elect 
whether  a  person  shall  be  prosecuted  by  indictment  or 
by  infonnation,  as  may  seem  best,  renders  the  law  not 
at  all  lacking  in  uniformity.  It  is  urged  that  the  law 
prevents  the  practice  and  proceedings  from  being  uni- 
form, because  the  prosecution  may  in  one.  case  be  by 
information  and  in  another  by  indictment,  and  the  prac- 
tice may  be  to'  indict  in  hne  court  and  to  proceed  by  in- 
formation in  another.  Neither  does  this  abate  one  jot 
or  tittle  from  the  rule  of  uniformity  formulated  in  the 
constitution.  Wherever  the  proceeding  is  by  indictment, 
if  it  obtain  in  every  county  in  the  state,  the  proceedings 
and  practice  relating  to  indictment  are  uniform,  and  the 
same  is  true  if  by  information.  There  is  no  lack  of  uni- 
formity in  either  case.  It  was  not  meant  by  this  con- 
stitutional provision  that  there  should  be  but  one  method 
whereby  a  legal  right  should  be  enforced  or  a  crime 
punished.  It  was  intended,  whenever  a  mode  of  proced- 
ure w^as  adopted,  that  mode  should  be  uniform  through- 
out the  state  in  all  courts  of  the  same  grade.  This  propo- 
sition is  very  diJfferent  to  that  contended  for  by  counsel. 
If  his  contention  were  sound,  it  would  compel  the  legis- 
lature to  adopt  but  one  mode  of  procedure  in  all  cases. 
For  instance,  in  case  of  conversion  of  personal  property. 
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a  "paxtj  wronged  could  not  elect  to  sue  either  in  con- 
version or  in  replevin.  The  legislature  could  permit  him 
to  have  but  one  cause  of  action.  Such  was  not  the  in- 
tention, but  rather  that  whatever  remedy  or  mode  of 
procedure  was  adopted,  the  same  should  be  uniform  in 
all  courts  of  the  same  grade. 

It  is  contended  that  under  section  10,  article  1,  of  the 
constitution,  by  virtue  of  which  the  legislature  is  given 
the  power  to  abolish,  change,  limit,  amend  or  otherwise 
regulate  the  grand  jury  system,  the  legislature  has  power 
to  abolish  the  grand  jury  system  entirely,  or  to  amend 
or  regulate  it,  but  that  it  was  obliged  to  make  the  prac- 
tice and  proceedings  uniform;  in  other  words,  to  abolish 
it  entirely,  and  have  prosecutions  by  information  solely, 
or  to  retain  it  and  permit  prosecution  by  indictment  only. 
We  do  not  so  understand  the  fundamental  law.  If  the 
legislature  chooses  to  permit  the  prosecution  of  those 
charged  with  crime  by  either  indictment  or  information, 
it  must  make  the  proceedings  and  practice  uniform  in 
each  case,  but  is  not  confined  to  a  choice  between  the 
two  methods  of  prosecution.  The  two  are  very  different 
propositions. 

It  is  further  urged  that  the  legislature,  by  leaving  it 
discretionary  with  the  judges  of  the  various  district 
courts  to  call  a  grand  jury  or  not,  and  thereby  determine 
whether  criminal  charges  shall  be  preferred  by  indict- 
ment or  by  information,  has  violated  section  1,  article 
2,  of  the  constitution,  which  defines  the  powers  of  the 
co-ordinate  branches  of  the  government,  and  inhibits 
those  persons  occupying  one  department  from  exercising 
any  power  propcTly  belonging  to  either  of  the  others, 
except  as  shall  be  in  said  instrument  directed  or  permit- 
ted, in  other  words,  that  the  legislature  has  conferred 
upon  the  district  courts  legislative  powers,  in  violation 
of  said  section.  It  is  urged  that  it  is  the  function  of  the 
legislature  solely  to  determine  the  organization,  practice 
and  proceedings  of  the  courts,  and  that  it  can  not  dele- 
gate that  function  to  a  judge  or  court.    The  proposition 


426  NEBllASKA  BEPORTS.  [Vol.  61 


DInsmore  v.  State. 


is  doubtless  true,  but  we  fail  to  see  the  connection  be- 
tween these  functions  and  this  act  of  the  legislature 
which  merely  leaves  to  the  discretion  of  the  court 
whether  a  grand  jury  shall  or  shall  not  be  called.  If  one 
be  called,  prosecutions  during  that  term  shall  be  by  in- 
dictment; if  it  be  not,  then  by  information.  Has  the 
legislature  conferred  upon  courts  any  power  to  prescribe 
the  procedure  in  either  event?  It  were  absurd  to  call 
the  act  of  the  court  in  ordering  a  grand  jury  the  exercise 
of  a  legislative  function.    It  seems  eminently  judicial. 

Then,  it  is  contended  that  the  law  is  special  legislation, 
in  contravention  of  section  15,  article  3,  of  the  constitu- 
tion, for  the  reason,  for  instance,  that  the  legislature 
can  not  provide  that  prosecutions  shall  be  by  indictment 
in  Douglas  county  and  by  information  in  Lancaster 
county.  A  sufficient  answer  to  the  argument  would  be 
that  the  act  in  question  does  not  so  provide.  But  it  is 
urged  that  such  may  be  true  in  fact,  if  the  courts  in 
Douglas  county  call  grand  juries,  while  those  in  Lancaster 
county  fail  to  call  them.  True,  but  the  courts  of  one 
county  are  not  re<iuired  to  proceed  in  one  way  only,  and 
those  in  the  other  in  the  other  wav.  The  courts  in  both 
counties  may  proceed  in  both  ways,  or  in  either,  as  may 
seem  to  them  best  suited  to  the  exigency  to  be  met. 
There  is  no  feature  of  special  legislation  about  an  act  of 
that  kind.  So  it  is  argued  that  under  the  constitution, 
and  in  the  nature  of  tilings,  the  power  to  determine 
whether  proceedings  shall  be  by  information  or  by  indict- 
ment is  legislative.  We  do  not  assent  to  the  proposition 
as  made,  or  as  intendi^d  to  be  applied.  The  power  to 
prescribe  that  prosecutions  shall  be  by  either  informa- 
tion or  by  indictment,  or  by  both,  is  legislative;  but  it 
is  not  a  legislative  act  to  elect  which  of  two  permitted 
methods  shall  be  adopted  in  any  particular  case.  That 
is  judicial,  and  may  be  executive  or  administrative.  Sec- 
tion 468  of  the  Code  of  Criminal  Procedure  permits  the 
couit,  under  certain  circumstnnces,  to  either  accept  or 
reject  a  juror  who  discloses  that  he  has  formed  an  opin- 
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ion  relating  to  the  guilt  or  innocence  of  an  accused  per- 
son. Is  the  act  of  the  court  in  exercising  this  discretion 
a  legislative  one?  It  is  quite  as  much  so  as  its  act  in 
determining  to  call  or  riot  call  a  grand  jury.  Such  are 
all  judicial  acts,  the  doing  or  not  doing  of  which  is  within 
the  sound  legal  discretion  of  the  court.  In  so  doing,  it 
is  not  "passing  new  rules  for  the  regulation  of  new  con- 
troversies"; it  is  merely  applying  one  of  two  methods 
of  procedure  prescribed  by  the  lawmaking  body,  either 
of  which  it  is  at  liberty  to  choose.  Again,  the  statute 
gives  parties  to  litigation  the  right  to  a  trial  by  a  jury  in 
law  cases.  It  also  permits  them  to  waive  a  jury  and  try 
the  cause  to  the  court.  In  such  instance,  of  trial  to  the 
court,  do  the  parties  i)erform  legislative  functions,  and 
by  electing,  suspend  the  general  law  respecting  trials  by 
jury?  Do  they,  in  such  instances,  cause  the  general  law 
to  lack  in  uniformity?  So  parties  have  the  right,  by 
general  law,  to  have  their  causes  tried  before  the  regu- 
larly constituted  courts.  It  also  permits  the  court  (sec- 
tion 299,  Code  of  Civil  Pr4:)cedure)  to  direct  a  trial  by  a 
referee.  In  such  instance,  does  the  court  perform  legis- 
lative functions,  and  suspend  the  operation  of  a  general 
law?  So  it  may  direct  a  verdict,  in  certain  instances, 
instead  of  submitting  the  facts  to  a  jurj-,  and  may  in 
many  instances,  readily  recalled  by  the  curious,  exercise 
its  dis<Tetion  in  electing  to  pursue  one  of  two  methods 
of  procedure  prescribed  by  the  legislature,  without  in 
anywise  usurping  legislative  prerogatives.  To  sustain 
his  argument,  counsel  cites  the  court  to  King  v.  l?tatc 
of  Tennessee,  3  L.  R.  A.,  210;  but  this  case  is  not  in  point. 
In  that  state,  by  general  law,  juries  in  criminal  cases  are 
required  to  be  kept  in  charge  of  an  officer  during  the  trial, 
and  are  not  permitted  to  separate.  The  legislature,  with- 
out in  anywise  referring  to  this  general  law,  attempted 
to  confer  u[)on  courts  the  right,  in  their  discretion,  to 
suspend  this  general  law%  in  certain  instances,  and  the 
court  very  properly  held  that  the  attempt  to  confer  upon 
the  courts  the  power  to  suspend  or  to  enforce  the  general 
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law,  as  they  were  so  minded,  was  attempting  to  confer 
upon  them  legislative  powers.  The  foUoTwing  language 
of  the  court  very  clearly  distinguishes  that  case  from  the 
point  under  consideration  in  this.  The  court  says:  "If 
this  had  been  a  general  law,  authorizing  the  court  to  dis- 
perse juries  in  the  character  of  cases  mentioned,  except 
upon  cause  shown  for  the  rule,  or  even  without  quali- 
fication, the  question  would  have  been  different."  It 
would  seem  clear  that  no  legislative  function  is  performed 
by  the  court  in  ordering  or  failing  to  order  the  calling  of 
a  grand  jury. 

It  is  claimed  there  is  no  warrant  in  the  constitution 
for  electing  county  attorneys,  but  that  the  constitution 
contemplates  the  election  of  district  attorneys  only,  and 
that  the  case  having  been  prosecuted  by  a  county  attor- 
ney, the  conviction  is  void.  There  is  now  no  such  office 
in  this  state  as  that  of  district  attorney.  That  was  not 
an  office  called  into  existence  by  the  constitution,  but 
existed  at  the  time  that  instrument  was  framed  and 
adopted.  General  Statutes,  ch.  5.  The  existence  of  the 
office  of  district  attorney  was  recognized  by  the  funda- 
mental law,  and  the  incumbents  were,  by  section  6,  ar- 
ticle 16,  of  the  constitution,  continued  in  office  until  the 
expiration  of  their  respective  terms.  This  section  reads: 
"The  district  attorneys  now  in  office  shall  continue  during 
their  unexpired  tenns  to  hold  and  exercise  the  duties  of 
their  respective  offices  in  the  judicial  districts  herein  cre- 
ated, in  which  they  severally  reside.  In  each  of  the  re- 
maining districts  one  such  officer  shall  be  elected  at  the 
first  general  election,  and  hold  his  office  until  the  ex- 
piration of  the  terms  of  those  now  in  office."  The  con- 
stitution created  several  new  judicial  districts,  and  the 
section  quoted  merely  provided  for  the  continuance  in 
office  of  the  incumbents  and  for  the  election  of  district  at- 
torneys for  the  districts  so  created,  and  expressly  pro- 
vided that  the  persons  so  elected  should  hold  the  office 
until  the  expiration  of  the  terms  of  those  then  holding 
s^uch  office,  but  no  longer.    There  is  no  provision  of  the 
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constitution  that  we  are  aware  of  which  creates  the  office 
of  district  attorney,  and  the  office  having  been  estab- 
lished by  the  legislature,  it  had  the  undoubted  power 
to  abolish  it,  which  it  has  done.  Session  Laws,  1885,  ch. 
40.  The  office  of  district  attorney  having  been  abolished, 
there  was  no  district  attorney  to  prosecute  this  defend- 
ant It  is  true  the  office  of  county  attorney  was  not  cre- 
ated by  the  constitution,  but  by  legislative  enactment. 
Compiled  Statutes,  ch.  7,  sec.  15.  The  power  of  the  legis- 
lature to  create  such  an  office  can  not  be  doubted,  in  the 
light  of  section  4,  article  10,  of  the  constitution,  which 
declares  that  "the  legislature  shall  provide  by  law  for 
the  election  of  such  county  and  township  officers  as  may 
be  necessary."  The  number  and  character  of  county  offi- 
ces that  may  be  created  rests  in  the  discretion  of  the  law- 
making body.  The  office  of  county  attorney  having  been 
created  by  law,  it  was  the  duty  of  the  incumbent  thereof 
to  prosecute  the  defendant.  This  is  manifest  from  a  mere 
reading  of  section  16,  chapter  7,  Compiled  Statutes, 
which  is  in  the  following  language:  "It  shall  be  the  duty 
of  the  county  attorney  to  appear  in  the  several  courts  of 
their  respective  counties  and  prosecute  and  defend,  on 
behalf  of  the  state  and  county,  all  suits,  applications  or 
motions,  civil  or  criminal,  arising  under  the  laws  of  the 
state,  in  which  the  state  (i-  the  county  is  a  party  or  inter- 
ested." We  repeat,  obviously  it  was  the  duty  of  the 
county  attoniey  to  file  the  information  against  the  ac- 
cused, and  to  prosecute  him  for  the  offense  therein 
charged.    Criminal  Code,  ch.  54. 

It  is  next  urged  that  a  preliminary  examination  should 
have  been  accorded  the  accused.  There  is  no  merit  in 
this,  since  the  record  fails  to  disclose  that  he  was  not 
given  a  preliminary  examination  before  the  filing  of  the 
information.  It  is  also  said  that  the  defendant  could  not 
waive  a  preliminary  hearing.  The  record  fails  to  show 
any  such  waiver.  Moreover,  the  objection  was  not  made 
in  the  district  court,  at  least  before  the  plea  of  not  guilty 
was  entered,  hence  it  can  not  now  be  urged.    Oriminal 
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Ck)de,  sees.  440,  444.    Davis  v.  State,  31  Nebr.,  247;  In  re 
Beits,  36  Nebr.,  282;  Hill  v.  State,  42  Nebr.,  503. 

Without  pointing  out  to  the  court  any  particular  rea- 
son therefor,  it  is  insisted  tliat  a  motion  for  continuance 
filed  in  Buffalo  county  and  another  in  Dawson  county 
should  have  been  granted.  We  have  examined  the  mo- 
tions and  evideiuo  in  support  thereof,  and  can  find  no 
error  in  the  proccH^'dings.  The  granting  or  refusing  of 
continuances  rests  in  the  discretion  -  of  the  trial  court, 
and  its  ruling  in  that  regard  will  stand,  unless  an  abuse 
of  discretion  is  established.    Welsh  v.  States  60  Nebr.,  101. 

The  jury  that  tried  the  defendant  was  drawn  under 
the  provisions  of  section  60 1  of  the  Code  of  Civil  Pro- 
cedure, no  jury  being  in  attendance  at  that  term.  It  is 
claimed  and  argued  at  great  length  that  defendant  was 
entitled  to  a  jui-y  selected  under  the  provisions  of  sec- 
tions 658  et  seq.  We  have  held  contiarj-  to  that  contention 
a  number  of  times,  and  that  the  court  might  order  the 
sheriff  to  summon  jurors  under  section  664  of  said  Code 
when  there  is  no  panel  of  petit  jurors.  Welsh  v.  State, 
supra,  and  cases  cited;  Carrall  v.  State,  53  Nebr.,  431.  It 
is  insisted  on  that  point  that  section  664  is  in  contra- 
vention of  said  section  19,  ai-ticle  6,  of  the  constitution; 
and  again  we  say  the  rule  of  uniformity  there  promul- 
gated does  not  inhibit  the  legislature  from  providing 
more  than  one  form  or  method  of  procedure  in  any  case, 
provideil  all  such  forms  or  methods  are  equally  applica- 
ble to  all  courts  of  the  same  class  or  grade.  We  have 
examined  the  arguments  advanced  in  support  of  the  il- 
legality of  the  manner  in  which  the  jury  was  drawn,  and 
are  of  opinion  that  none  of  them  is  tenable.  The  jury 
was  drawn  in  strict  accordance  with  the  statutes  and 
within  all  requirements  of  the  fundamental  law. 

Several  errors  are  assigned  relative  to  the  rulings  of 
the  court  in  impaneling  the  jury.  These  alleged  errors 
we  will  examine  in  the  order  presented,  prefacing,  how- 
ever, with  the  remark  that  there  is  nothing  in  the  cer- 
tificate of  the  trial  judge  settling  the  bill  of  exceptions 
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which  entitles  defendant  to  be  heard  on  this  question, 
as  the  evidence  relative  to  impaneling  the  jur\'  is  not  em- 
braced in  the  terms  of  said  certificate.  However,  as  the 
case  is  of  exceeding  gravity,  the  court  will  examine  the 
questions  raised  as  if  they  w^ere  so  included.  It  is  ob- 
jected that  one  Peter  Kinnan,  called  as  a  juror,  and  said 
to  have  been  excused  by  peremptory  challenge  of  defend- 
ant, should  have  been  excused  for  cause  on  challenge  by 
defendant.  The  record  discloses  that  Kinnan  was  ex- 
cused by  the  court  for  cause.  It  also  shows  that  he  was 
peremptorily  challenged  by  defendant.  Such  a  record 
can  not  import  verity,  for  it  contradicts  itself,  for  which 
reason  the  court  is  unable  to  examine  further  into  the 
alleged  error. 

Objection  is  made  to  the  ruling  of  the  court  refusing  to 
excuse  one  W.  A.  Love  on  defendant's  challenge  for 
cause.    Part  of  his  voir  dire  examination  is  as  follows: 

Q.  Now,  the  opinion  you  had  when  you  first  read  this 
account  you  have  not  changed,  because  you  have  not 
since  heard  anything  to  the  contrary? 

A.  Nothing  since,  no,  sir. 

Q.  Now,  your  opinion,  I  suppose,  will  remain  un- 
changed until  you  hear  some  evidence  in  the  case? 

A.  Certainly. 

Q.  In  other  words,  it  will  take  some  evidence  to  change 
your  present  opinion? 

A.  Yes,  sir. 

Q.  And  that  opinion  is  concerning  the  guilt  op  inno- 
cence of  the  accused? 

A.  Certainly. 

And  in  resi>onse  to  questions  put  by  the  court,  after 
having  been  challenged  by  defendant,  he  answered,  in 
part,  as  follows: 

Q.  Do  you  say  that  at  this  time  you  have  an  opinion 
concerning  the  guilt  or  innocence  of  the  defendant,  a  well 
defined  opinion  in  your  own  mind? 

A.  No,  no  I  couldn't  form  a  well  defined  opinioin  from 
what  I  read,  of  course  I  had  an  impression. 
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Q.  And  you. say  the  impression  you  had  at  that  time 
you  have  now? 

A.  Never  had  anything  to  contradict  it. 

Q.  Now  you  say  that  impression  didn't  amount  to  an 
opinion? 

A.  No,  sir. 

Q.  Then  you  can't  say  that  you  now  have  an  opinion 
concerning  the  guilt  or  innocence  of  the  defendant? 

A.  Couldn't  say  that  I  had. 

And  in  response  to  questions  put  by  the  court  the 
juror  further  testified  that  he  believed  he  could  sit  as  a 
juror  in  the  case  and  render  a  fair  and  impartial  verdict 
regardless  of  what  he  had  read,  and  that  he  thought  he 
could  start  into  the  ca^e  with  his  mind  as  free  from  bias 
or  prejudic't?  against  defendant  as  though  he  had  not 
read  these  newspaper  accounts.  The  challenge  was  there- 
upon ovenmled,  and  exception  taken.  Another  juror  tes- 
tified on  his  examination  that  he  had  read  an  account  of 
the  tragedy  in  the  newspapers;  that  he  did  not  think  it 
had  made  a  great  deal  of  an  impression  on  his  mind,  but 
would  not  say  that  he  had  not  formed  an  opinion;  that  he 
had  no  fixed  opinion;  that  he  did  not  think  it  would  re- 
quire very  much  evidence  to  change  his  opinion  or  im- 
pression; that  it  might  take  some.  Whereupon  he  was 
challenged  by  the  defendant.  In  answer  to  interroga- 
tories on  the  part  of  the  court  he  said  he  did  not  think 
his  impression  amounted  to  a  fixed  opinion;  that  he 
hardly  considered  it  an  impression;  that  the  opinion  or 
impression  he  had  would  not  infiuence  his  mind  during 
the  trial,  and  that  he  could  entirely  exclude  it  from  con- 
sideration in  making  up  his  verdict;  whereupon  the  chal- 
lenge was  overruled.  Another  juror  testified  that  he  had 
read  an  account  of  the  homicide  in  the  papers,  that  from 
it  he  had  not  formed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant;  that  what  he  read  he  did  not 
think  purported  to  be  a  detailed  account  of  the  evidence 
in  the  case;  that  the  reading  made  no  more  impression 
on  his  mind  than  an  occurrence  of  that  kind  would  gen- 
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erally  make;  that  he  thought  he  remembered  the  nature 
of  the  articles  read,  and  still  had  the  same  impression 
that  was  formed  at  the  time  of  reading  them;  that  he 
did  not  think  the  impression  he  formed  was  at  all  relative 
to  the  guilt  or  innocence  of  defendant,  and  that  he  had 
no  impression  as  to  his  guilt  or  innocence;  that 
the  impression  he  got  at  the  time  of  reading  was 
that  there  was  a  tragedy  committed;  that  he  had  some 
impression  as  to  who  committed  the  act,  but  not 
as  to  his  guilt  or  innocence;  that  he  did  not  think  it 
would  take  any  evidence  to  remove  any  impression 
he  had  relative  to  the  guilt  or  innocence  of  the 
accused,  that  he  had  no  opinion  as  to  that.  On  cross-ex- 
amination he  stated  that  he  at  the  time  of  reading  the 
paper  had  formed  an  opinion  as  to  who  the  guilty  party 
was  "as  to  the  statement  in  the  paper'';  that  he  did  not 
know  as  he  could  call  it  an  opinion,  it  was  merely  an 
impression  that  he  got  in  his  mind  when  he  read  it;  that, 
calling  it  an  impression,  he  thought  he  still  had  that  im- 
pression; that  he  did  not  think  it  would  take  evidence 
to  remove  such  opinion  or  impression;  that  he  presumed 
it  would  remain  with  him  until  mo<lified  or  clianged  by 
such  evidence  as  might  be  introduced  on  the  trial;  that 
it  might  take  some  evidence  to  change  that  impression 
as  to  who  the  guilty  party  was;  that  the  defendant  was 
mentioned  in  the  article  he  read  as  the  alleged  perpe- 
trator of  the  deed,  he  thought.  In  response  to  questions 
put  by  the  court,  he  stated  that  he  could  sit  and  impar- 
tially try  accused  regardless  of  any  impression  he  might 
have,  and  the  challenge  was  overruled.  The  action  of 
the  court  relative  to  accepting  these  jurors  is  urged  as 
en'oneous.  The  evidence  as  a  whole  shows  that  any 
impression  or  opinion  these  jurors  hail  was  wholly  hypo- 
thetical, which  brings  the  case  within  the  principles  an- 
nounced in  Basye  v.  State,  45  Nebr.,  261,  where  all  ob- 
jections urged  by  defendant  are  discussed  and  resolved 
against  him,  and  the  earlier  opinions  of  this  court  cited 
by  defendant  are  discussed  and  distinguished.  The  dis- 
32 
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cretion  conferred  by  section  468  of  the  Criminal  Code 
was  in  nowise  abused  by  the  trial  court  relative  to  any 
one  of  these  juiS)rs,  and  no  error  prejudicial  to  accused 
was  committed. 

Two  other  jurors  were  also  asked  by  the  state,  on  their 
voir  dire  examination,  if  they  had  any  objections  or  con- 
scientious scruples  against  the  infliction  of  capital  pun- 
ishment, if  the  evidence  warranted  it.  It  is  urged  that 
the  question  was  improper,  because  it  tended  to  exclude 
from  the  jury  any  one  who  might  lean  towanls  the  in- 
fliction of  a  lesser  penalty.  This  court  has  decided  ad- 
versely to  defendant's  contention  in  Hill  v.  State,  42  Nebr., 
503,  and  no  substantial  reason  is  advanced  for  receding 
from  the  position  there  announced.  The  entertaining  of 
conscientious  scruples  against  the  infliction  of  the  death 
penalty  is  ground  for  cliallenge  for  cause  under  section 
468  of  the  Criminal  Code;  hence  it  follows  that  it  is  proper 
to  interrogate  a  venireman  on  that  subjec*t. 

Objections  are  urged  to  rulings  of  the  court  permit- 
ting two  physicians,  who  saw  the  body  of  deceased  as  it 
lay  on  the  bed  where  he  had  met  his  death,  to  answer 
the  following  questions :  "What  position  would  the  body 
necessarily  have  lain  in  for  the  blood  to  have  the  course 
from  the  wound  whii^li  you  found  it  had  taken?"  It  is 
claimed  that  it  was  both  incompetent  and  not  a  matter 
for  expert  testimony.  This  evidence  was  offered,  evi- 
dently, to  corroborate  that  of  Mary  Laue,  who  testified 
that  Dinsmore,  who  had  come  into  the  kitchen  where 
she  was,  after  having  committed  the  deed,  remained  there 
a  short  time  and  left,  stating  that  he  would  go  to  the 
chaml)(»r  where  his  victim  lay  and  so  arrange  the  body 
as  to  lead  to  the  conclusion  that  he  had  committed  sui- 
cide; the  answer  of  the  physicians  tending  to  show  that 
the  body  must  have  lain  in  a  different  position  when  the 
blood  flowed  from  the  freshly  made  wound  to  that  in 
which  it  lay  when  first  found  bv  witnesses.  The  evidence 
was  competent,  whether  it  was  or  was  not  a  matter  for 
expert  testimony.    The  witnesses  had  seen  the  body  and 
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examined  it  and  all  the  surroundings,  and  were  compe- 
tent to  testify  to  the  position  in  which  it  must  necessarily 
have  lain  in  order  that  the  blood  should  have  flowed  from 
the  wound  in  the  direction  taken.  It  whb  such  a  conclu- 
sion, if  it  was  a  conclusion,  as  was  competent,  under  all 
the  circumstances,  and  was  a  fit  Subject  for  expert  testi- 
mony, and  the  witnesses  had  qualified  as  such. 

It  is  next  urged  that  the  court  erred  in  permitting  Mrs. 
r.aue,  the  principal  witness  foTr  the  prosecution,  to  testify 
as  to  the  fact  and  time  when  illicit  relations  began  be- 
tw^een  her  and  defendant,  on  the  ground  that  no  founda- 
tion for  the  question  was  laid,  and  that  it  was  leading 
and  incompetent.  The  question,  with  the  objection 
made,  is: 

Q.  When  did  improper  relations  begin  between  you 
and  him,  if  they  did  so  begin? 

Defendant  objects  as  leading.  Objection  overruled; 
defendant  excepts. 

There  was  no  objection  made,  other  than  that  it  was 
leading.  It  is  Avithin  the  sound  legal  discretion  of  the 
trial  court  to  permit  leading  questions  to  be  put  to  wit- 
nesses. If  this  question  was  leading,  the  record  discloses 
a  sufficient  justification  to  permit  it  to  stand,  for  this 
woman  was  by  it  called  to  disclose  to  the  world  that  she 
had  lost  the  immediate  jewel  of  womanhood,  her  chastity, 
and  as  a  rule  women  do  not  readily  lay  bare  their  shame. 
The  discretion  of  the  trial  court  was  not  abused. 

It  seems  that,  after  the  burial  of  her  husband,  IMrs. 
Laue,  who  up  to  that  time  had  insisted  that  her  husband 
had  committed  suicide,  made  a  confession,  signed  and 
sworn  to  by  her,  implicating  the  defendant  in  the  murder 
of  her  husband.  On  cross-examination  it  was  develox)ed 
that  after  making  this  confession  she  was  examined  by 
the  county  attorney,  but  not  under  oath,  relative  to  the 
facts  in  the  case,  and  such  examination  was  taken  down 
in  shorthand  by  some  person.  It  further  developed  that 
the  statement  then  made  by  her,  if  ever  reduced  to  short- 
hand, was  never  afterwards  read  to  or  seen  by  her,  nor 
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did  she  sijpi  or  sivcar  to  the  same.  On  trial  counsel  for 
defendant  demanded  possession  of  this  statement,  as  well 
as  of  her  confession.  The  latter  the  court  ordered  turned 
over  to  her,  but  refused  to  order  the  statement  not  signed 
by  her  to  be  turned  over  to  defendant.  This  refusal  it 
is  urged  is  a  denial  of  the  right  of  defendant  to  a  full  and 
fair  opportunity  to  cross-examine  the  witness  concerning 
the  facts  in  the  case.  We  can  not  see  that  it  was.  If  the 
statement  was  ever  transcribed,  a  fact  not  positively 
sworn  to  by  any  one,  it  was  the  property  of  the  county 
attorney.  It  w^as  nothing  more  than  a  brief  of  the  evi- 
dence prepared  by  the  county  attorney  for  his  own  con- 
venience in  trying  the  case,  or  preparing  it  for  trial.  We 
can  not  imagine  any  reason  for  compelling  the  county 
attorney  to  turn  over  to  counsel  for  defendant  his  private 
memoranda.  The  defendant  had  no  right  to  it,  and  the 
court  was  right  in  refusing  to  compel  a  surrender  of  it 

The  confession  of  witness  turned  over  by  the  county 
attorney  to  counsel  for  defendant  was  by  him  introduced 
in  evidence  as  defendant's  Exhibit  No.  1,  and  on  cross- 
examination  Mrs.  Laue  was  asked  referring  to  the  state- 
ment made  to  the  county  attorney,  "In  the  other  state- 
ment which  you  made  and  which  you  have  testified  about, 
did  you  recite  what  was  in  this  statement,  Exhibit  1, 
or  do  you  know?''  To  this  objection  was  made,  as  in- 
competent, irrelevant,  immaterial  and  no  foundation  laid, 
which  objection  was  by  the  court  sustained,  exception  be- 
ing duly  taken.  This  ruling  is  alleged  as  error.  As  be- 
fore obsen^ed,  this  statement  was  not  admissible  in  evi- 
dence, and  as  counsel  was  not  entitled  to  it,  could  not  be 
made  the  basis  of  an  impeaching  question,  the  only  pur- 
pose that  could  have  been  served  by  permitting  the  wit- 
ness to  answer.  The  matters  relative  to  these  statements 
were  brought  out  wholly  on  cross-examination,  and  we 
think  the  lower  court  did  not  unduly  restrict  counsel  in 
such  cross-examination. 

Another  question  propounded  by  counsel  for  defendant 
on  cross-examination  was:    "Did  you,  in  any  of  these 
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statements  which  you  have  made  with  reference  to  the 
killing,  [state]  that  you  had  no  poison  in  the  house  ex- 
cept strychnine  and  laudanum,  and  that  the  strychnine 
and  laudanum  was  kept  down-stairs?"  To  this  the  state 
objected,  be<*ause  there  was  no  foundation  laid,  and  no 
time  and  place  fixed.  The  court  sustained  the  objection, 
for  this  reason,  and  the  fui*ther  one,  that  it  was  improper 
cross-examination.  To  the  objection  that  this  ruling  was 
erroneous,  we  say  that  it  was  clearly  not  cross-examina- 
tion, all  the  evidence  relative  hereto  having  been  brought 
out  on  cross-examination.  There  was  no  contention  that 
Lane  met  his  death  by  poison.  If  it  was  an  attempt  to 
impeach  the  evidence  of  witness,  no  foundation  was  laid 
for  such  impea<*hnient,  and  such  impeachment,  if  accom- 
plished, would  have  been  upon  an  immaterial  matter.  It 
is  urged,  however,  that  it  would  have  thrown  light  upon 
the  means  by  which  Mrs.  Dinsmore  met  her  death;  but 
Dinsmore  was  not  on  trial  for  the  murder  of  his  wife,  and 
the  fact  that  Mrs.  Dinsmore  met  her  di^th  on  the  same 
night  and  in  the  same  house  in  which  Laue  was  mur- 
dered was  not  an  issue  in  the  case,  further  than  such  fact 
may  have  served  to  throw  some  light  upon  the  homicide 
in  question;  and  it  was  an  attempt  to  cross-examine  her 
upon  a  matter  not  in  issue,  and  upon  a  question  not 
brought  out  on  the  direct  examination. 

Certain  evidence  introduced  served  to  prove  that  Dins- 
more paid  improper  attentions  to  Mrs.  Laue  prior  to  the 
night  of  the  homicide,  and  for  some  time  prior  to  the 
tragedy  he  more  or  less  neglected  his  wife.  This  evidence 
is  claimed  to  be  immaterial  and  highly  prejudicial  to  de- 
fendant. We  think  it  admissible,  if  for  no  other  purpose 
than  as  tending  to  establish  a  motive  for  the  crime. 

One  Overmier  was  permitted  to  testify,  over  objections 
duly  made  on  behalf  of  defendant,  that  he  took  defendant 
to  the  residence  of  deceased,  after  the  tragedy,  and  while 
accused  was  under  arrest,  the  corpses  of  Laue  and  Mrs, 
D-rsmore  being  then  in  the  house;  and  that  Dinsmore 
lifted  the  covering  from  one  of  them  and  said,  "Humph, 
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I  wonder  how  long  I  will  have  to  stay  in  that  God  damn 
jail  down  there."  This  testimony  was,  on  motion,  stricken 
out.  It  is,  however,  contended  that  the  prejudice  result- 
ing from  the  answer  could  not  be  and  was  not  cured  by 
striking  it  out,  but  we  do  not  think  so.  The  court  had  no 
means  of  knowing  beforehand  whether  the  evidence  was 
or  woH  not  relevant.  So  far  as  the  court  could  tell,  the 
question  propounded  was  calculated  to  bring  out  testi- 
mony of  an  admission  of  guilt  on  the  part  of  defendant 
as  readily  as  it  admitted  of  evidence  like  that  actually 
given.  The  question  itself  was  entirely  proper,  although 
it  developeil  that  the  evidence  actually  elicited  by  it  was 
not  relevant.  It  can  not  be  said  that  the  court  erred  in 
permitting  the  question  to  be  answered,  and  it  would  be 
a  sad  comment  on  modem  jurisprudence  if  it  were  pos- 
sible for  a  witness,  in  answering  a.  perfi^ctly  proper  ques- 
tion, to  commit  the  trial  court  to  an  irremediable  error. 
Until  courts  are  endowed  with  foreknowledge,  the  adop- 
tion of  such  a  rule  would  prevent  the  conviction  of  any 
criminal,  if  a  witness  for  the  state,  through  either  design 
or  inadvertence,  testifies  to  irrelevant  facts  while  answer- 
ing a  proper  question.  The  court  very  appropriately  per- 
mitted the  question  to  be  answered,  and  wisely  struck 
the  answer  from  the  record  as  soon  as  it  developed  the 
fact  that  it  was  improper.  In  this  no  error  was  commit- 
ted which  was  not  cured  by  the  court 

Some  ten  or  eleven  assignments  of  error  raise  questions 
of  alleged  improper  remarks  made  by  counsel  for  the 
state  on  argument  to  the  jury.  The  language  excepted 
to  is  too  lengthy  to  insert  in  this  opinion.  In  every  in- 
stance, objections  to  these  remarks  made  by  defendant, 
or  in  nearly  every  instance,  were  by  the  court  sustained. 
The  court  was  exceedingly  careful  of  defendant's  rights 
in  the  premises,  as  an  examination  of  the  record  will  dis- 
close, and  in  several  instances  complained  of,  excluded 
remarks  that  were  perfectly  proper,  in  summing  up  the 
case  to  the  jury.  Whenever  counsel  may  have  over- 
stepped the  bounds  of  propriety,  the  court  very  willingly 
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and  promptly  sustained  objections  to  the  same.  A  care- 
ful examination  of  the  record  convinces  the  court  that 
defendant  was  in  nowise  prejudiced  in  the  premises. 

Another  alleged  error  is  one  going  to  the  action  of  the 
trial  court  in  refusing  a  new  trial  because,  it  is  claimed, 
one  Tussing  attempted  an  assault  upon  defendant  after 
the  trial  had  ended,  and  while  the  jury  was  deliberating, 
which  fact  of  attempted  assault  is  insisted  was  communi- 
cated to  the  jury  and  by  its  members  discussed  during 
such  deliberation.  We  can  not  imagine  any  reason  for 
assuming  that  an  attempt  at  violence  against  the  person 
of  accused  by  some  third  pai*ty  would  influence  the  jury 
in  its  conclusions  concerning  the  guilt  or  innocence  of 
defendant  of  the  crime  charged.  But,  be  that  as  it  may, 
the  evidence  relative  to  the  fact  of  the  attempted  assault, 
and  of  its  communication  to  and  discussion  by  the  jury, 
was  merely  hearsay,  and,  therefore,  insufficient  to  estab- 
lish such  fact. 

Exception  was  taken  by  the  defendant  on  the  trial  to 
the  giving  of  the  eleventh  instruction  by  the  court,  on  its 
own  motion,  which  is  as  follows: 

"No.  11.  Mrs.  Laue  has  been  called  by  the  state  and 
has  testified  to  facts  and  circumstances,  tending  to  show 
the  guilt  of  the  defendant;  and  defendant's  counsel,  upon 
the  cross-examination  of  this  witness,  has  shown  that  at 
the  coroner  s  inquest  she  made  other  statements  concern- 
ing the  same  subject,  entirely  different  from  those  testi- 
fied to  by  her  here.  As  an  explanation  of  this  difference 
in  her  testimony,  she  here  claims  that  she,  at  the  time  of 
the  inquest,  was  under  the  influence  and  control  of  the 
defendant,  and  made  such  statements  at  his  request,  and 
by  his  direction;  and  she  here  says,  that  the  statements 
made  at  the  inquest  were  untrue.  Now,  it  is  for  you  to 
determine  from  all  the  testimony,  facts  and  circumstances 
shown,  as  to  whether  or  not  the  statements  made  at  the 
inquest  or  the  statements  here  given  by  her  or  either,  are 
true.  If  you  believe  that  her  statements  at  the  inquest 
were  true,  then  it  will  be  your  duty  to  entirely  disregard 
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all  the  uncorroborated  testimony  that  she  has  here  given, 
which  is  in  conflict  with  that  given  at  the  inquest.  On 
the  other  hand,  if  you  believe  her  testimony  given  at  the 
inquest  was  false,  and  believe  her  explanation  of  the  ^v- 
ing  of  the  same  is  true,  then  you  should  give  her  evidence 
in  this  case,  upon  this  trial  such  weight  and  credit  as  yon 
think  it  fairly  entitled  to.  Evidence  of  her  testimony  at 
the  inquest  was  offered  by  the  defendant  for  the  purpose 
of  impeaching  her  testimony  here  given.  And  it  is  a  rule 
of  law  that  if  a  witness  has  knowingly  sworn  falsely  to 
any  material  matter  in  the  case,  then  the  jury  are  at  lib- 
erty to  entirely  disregard  the  testimony  of  such  witness, 
upon  all  matters  concerning  which  she  is  not  corrobo- 
rated. Whether  or  not  she  has  been  successfully  im- 
peached, so  that  her  credibility  has  been  entirely  de- 
stroyed is  a  question  exclusively  for  you  to  determine. 
You  are  not  bound  by  any  rule  of  law  to  disregard  her 
evidence  wholly,  but  may  take  it  into  consideration  for 
what  it  is  worth,  together  with  the  other  evidence  in  the 
case;  for,  though  a  witness  may  have  been  impeached  on 
some  material  point,  his  evidence  on  others  may  be  cred- 
itable in  itself,  or  may  be  corroborated  by  other  evidence 
which  is  creditable." 

In  the  first  place  it  is  insisted  that  it  was  error  to  give 
this  instruction,  for  the  reason  that  it  singled  out  by 
name  a  witness  and  discussed  her  testimony.  Mrs.  Laue 
was  a  witness  called  on  behalf  of  the  state,  and  it  might 
have  urged  against  this  ins^truction  the  point  now  brought 
forth  by  defendant,  but  he  is  not  in  position  to  complain, 
since  she  was  not  his  witness,  and,  moreover,  he  re- 
quested  an  instruction,  which  was  given  by  the  court, 
singling  out  this  same  witness  and  her  testimony  quite 
as  explicitly  as  the  one  copied  above.  Said  instruction 
requested  by  defendant  follows: 

"In  considering  the  testimony  of  Mrs.  Laue,  it  is  proper 
for  you  to  remember  that  she  testified  before  the  coroner's 
jury  to  a  different  state  of  facts  from  that  to  which  she 
testifies  here.     You  may  look  to  the  testimony  of  other 
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witnesses,  and  to  all  the  circumstances  shown  by  the  evi- 
dence to  surround  the  case,  for  facts  which  may  tend  to 
coiToborate  her  evidence  taken  during  the  trial;  and  you 
will  reject  her  testimony,  unless  you  find  that  it  is  cor- 
roborated as  aforesaid,  or  unless  you  are  satisfied  that  it 
is  true,  notwithstanding  that  she  has  made  other  and 
different  statements  under  oath." 

It  is  urged  that  the  instruction  complained  of  ga\e 
undue  prominence  to  that  portion  of  Mrs.  Lane's  testi- 
mony explaining  how  she  came  to  swear  falsely,  as  she 
says,  at  the  inquest.  This  objection  is  not  well  taken. 
It  did  not  make  prominent  her  explanation  of  the  dis- 
crepancies in  her  statements,  but  merely  called  the  at- 
tention of  the  jurj  thereto,  leaving  it  to  them  to  deter- 
mine from  all  the  facts  and  circumstances  proven  which 
statement  was  true  and  which  was  false.  In  fact,  the 
instruction  was  favorable  to  the  defendant.  Another 
criticism  made  upon  this  instruction  is  that  it  did  not 
call  to  the  attention  of  the  jury  the  alleged  written  con- 
fession of  Mrs.  Laue  brought  out  on  her  cross-examination 
and  offered  by  the  defendant  A  sufficient  answer  to  this 
contention  is  that  no  request  to  so  charge  was  made  by 
defendant.  One  can  not  predicate  error  upon  the  failure 
to  charge,  unless  a  proper  instruction  covering  the  point 
has  been  tendered  by  him.    Housh  v.  f^tate,  43  Nebr.,  163. 

It  is  finally  urged  that  the  court  erred  in  giving  instruc- 
tion numbered  16,  which  we  quote: 

'•You  have  heard  the  evidence  offered  on  both  sides  of 
the  case.  From  that  evidence,  you  learn  what  the  facts 
are.  The  attorneys  have  had  a  wide  range  of  discussion; 
they  have  had  complete  freedom  of  argument  before  you, 
upon  all  questions  of  fact.  It  is  their  privilege  in  the  ar- 
gument to  criticise  the  evidence.  Those  for  the  state  to 
criticise  the  conduct  of  the  prisoner;  those  for  him  to 
criticise  the  conduct  of  the  witnesses  against  him;  to  im- 
pugn their  motives^  if  the  evidence  justifies  it;  to  assault 
the  credibility  of  the  witnesses.    Counsel  for  the  state 
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Lave  called  j'our  attention  to  the  children  of  the  deceased, 
and  have  intimated  that,  because  of  your  sympathy  for 
their  fatherless  condition,  you  should  punish  the  defend- 
ant. Counsel  for  the  defendant  have  pointed  out  to  you 
the  horrors  of  the  penitentiary  and  of  death  upon  the 
gallows,  and  have  made  ai>peals  to  you  for  mercy.  Now 
1  desire  to  impress  upon  you  that  you  have  nothing  to  do 
with  questions  of  mercy.  You  are  ministers  of  justice. 
The  administration  of  mercy  is  a  power  that  is  vested  in 
the  executive  department  of  our  state,  in  the  exercise  of 
its  authority  to  pardon.  It  is  absolutely  necessary  and 
essential  to  the  preservation  of  sm^iety  that  law  should 
be  enforced,  and  especially  wh(M'e  acts  of  violence  have 
been  done.  If  we  would  preserve  society,  and  the  rights 
of  individuals,  the  law  must  be  obeyed,  and  violaters  of 
the  law  punished;  and  you  as  jui*ors  would  be  faithless 
to  your  trust  if  you  should  return  a  verdict  of  acquittal 
in  this  case,  when  the  facts  demanded  a  conviction.  And 
above  all,  it  is  important  that  innocence  should  not  be 
punished.  You  are  not  impaneled  for  vengence,  but  to 
subserve  the  ends  of  public  justice,  and  you  would  be  dis- 
loyal to  your  obligation  if  you  should  find  the  prisoner 
guilty  when  the  evidence  reciuired  his  acquittal.  I  have 
said  this  to  impress  you  with  a  sense  of  responsibility 
which  you  owe  to  your  conscience  and  oaths,  that  your 
verdict  should  be  honest,  intelligent  and  in  conformity 
to  the  evidence  and  the  law.  Do  your  duty  honestly, 
conscientiously,  courageously  and  justly,  as  you  see  it 
under  the  evidi^nce  and  the  law  of  this  case." 

It  is  urged  that  the  instruction  is  argumentative  and 
declamatory,  and  by  it  the  court  invaded  the  province 
of  the  jury,  and  that  it  was  erroneous  to  inform  the  jury 
that  the  state  had  a  right  to  criticise  the  conduct  of  the 
prisoner.  The  instruction  was  neither  argumentative 
nor  declamatory,  nor  did  the  giving  of  it  invade  the  func- 
tions of  the  jury.  It  was  merely  a  usual  cautionary  in- 
struction, which  the  trial  court  may,  in  its  discretion. 
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give,  or  not  Smith  v.  State,  i  Nebr.,  277;  State  v.  Talbott, 
73  Mo.,  347. 

But  it  is  said  that  it  was  en-or  to  inform  the  jury  that 
counsel  for  the  state  might  criticise  the  conduct  of  the 
prisoner,  since  he  was  not  a  witness  at  the  trial.  His 
conduct,  a&  disclosed  by  the  evidence,  was  a  proper  sub- 
ject of  discussion,  whether  he  was  or  was  not  a  witness. 

It  is  urged  that  it  was  prejudicial  to  designate  the  de- 
fendant as  the  "prisoner."  This  objection  carries  its  own 
refutation  upon  its  face,  and  deser\'es  no  further  com- 
ment The  same  may  be  said  of  some  other  criticisms 
upon  the  instruction. 

It  is  suggested  that  the  court  erred  in  informing  the 
jury  that  they  had  nothing  to  do  with  questions  of 
mercy.  Manifestly  this  is  the  law,  though  the  statute 
confers  upon  the  jury  the  right  to  fix  the  penalty.  In 
determining  the  punishment  they  have  no  right  to  be 
actuated  by  considerations  of  mercy,  but  should  be  guided 
alone  by  the  evidence,  the  facts  and  circumstances  dis- 
closed by  the  record,  under  the  instinictions  of  the  court. 
If  the  evidence  reveals  a  case  in  which  the  death  penalty 
should  be  fixed,  the  jury  have  no  right  to  be  deterred 
from  discharging  their  sworn  duty  through  any  sym- 
pathy for  the  accused.  Mercy  lies  solely  within  the  pro- 
vince of  the  executive  in  his  exercise  of  the  pardoning 
power. 

Again  it  is  said  the  court  erred  in  telling  the  jury  "you 
would  be  disloyal  to  your  obligation  if  you  should  find 
the  prisoner  guilty  wHen  the  evidence  required  his  ac- 
quittal." This  was  entirely  sound.  By  it  was  meant  that 
the  defendant  should  not  be  convicted  upon  insufficient 
evidence.  The  jury  had  been  previously  instructed  as  to 
the  burden  of  proof,  and  that  the  guilt  of  the  defendant 
must  be  established  by  the  state  beyond  a  reasonable 
doubt. 

We  have  carefully  and  faithfully  examined  the  record, 
and  all  objections  urged  against  the  conviction,  and  the 
conclusion  is  irresistible  that  the  defendant  has  been  ac- 
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corded  a  fair  and  impartial  trial,  and  that  the  verdict 
IB  a  jnst  one.    The  judgment  is  accordingly 

Affirmed. 

Note. — The  g^rand  jury  is  not  a  ffine  gua  non  in  the  prosecution  of 
offenses  under  state  law.  Amendments  5  and  14  of  the  United  States 
constitution  do  not  apply  to  the  matter  of  the  prosecution  of  crimes 
under  state  law.  The  words  "due  process  of  law"  do  not  necessarily 
require  an  indictment  by  a  g-rand  jury.  Lybarger  v.  State,  2  Wash., 
552;  State  v.  yordstrom,  7  Wash.,  506;  Spies  r.  IUinais,123  U.  S.,  131, 
8  Sup.  Ct.  Rep.,  21;  Hurtado  r.  CnUfornia,  110  U.  S.,  516;  Hawkins  c. 
State,  60  Nebr.,  380.  But  see  dissenting-  opinion  of  Mr.  Justice  Harlan 
in  Hurtado  v*  California,  supra, — Repokteb. 


State,  ex  rbl.  William  L.  Newby,  Attorxey  in  Fact 
FOR  Frances  J.  Allsman,  v.  O.  Q.  Ellsworth. 

Filed  March  6, 1901.    No.  11,580. 

1.  Public  Becords:  Inspection.  Public  records  are  open  to  the  free 
inspection  of  all  citizens  of  the  state,  and  other  persons  inter- 
ested in  such  examination. 

2. :  Justice  Docket.     Dockets  of  a  justice  of  the  peace 

containing  the  entry  of  judgments  are  public  records. 

3.  Justice  of  the  Peace:  Transcript.     A  justice  of  the  peace  must 

furnish,  upon  request  and  upon  being  paid  the  legal  fee  there- 
for, an  authenticated  transcript  of  a  judgment  recorded  in  his 
docket  to  either  of  the  parties  to  the  same,  or  to  any  one  inter- 
ested in  obtaining  such  transcript. 

4.  :  :  Party  in  Interest:  Attorney  in  Fact.  An  attor- 
ney in  fact  for  one  against  whom  a  judgment  has  been  rendered 
on  the  docket  of  a  justice  of  the  peace  has  such  an  interest  as 
entitles  him  to  demand  a  transcript  of  such  judgment. 

Error   from   the    district    court   for    Saline   county. 
Tried  below  before  Stubbs,  J.    Reversed. 

Abbott  &  Abbott  and  William  L.  Newby,  for  plaintiff  in 
error. 

J.  D.  Pope,  contra. 
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NORVAL,  C.  J. 

J.  H.  Phillips  obtained  a  judgment  against  Mrs.  Fran- 
ces AUsman  before  O.  G.  Ellsworth,  a  justice  of  the  peace 
of  Saline  county,  on  April  4,  1899,  for  $25.71.  Thereafter 
William  L.  Newby,  the  attorney  in  fact  for  said  Allsman, 
demanded  of  the  justice  that  he  be  permitted  to  examine 
the  docket  entry  of  said  judgment,  which  was  refused, 
and  said  Xewby  requested  a  transcript  of  said  judgment, 
tendering  the  fees  therefor,  which  transcript  was  like- 
wise refused,  whereupon  said  Newby,  as  such  attorney 
in  fact,  instituted  this  proceeding  in  the  district  court 
for  a  mandamus  against  the  justice  to  compel  him  to 
permit  relator  to  inspect  the  docket  entry  of  said  judg- 
ment, and  to  require  respondent  to  make  out  and  deliver 
to  him  a  transcript  thereof.  The  respondent  filed  an  an- 
swer admitting  certain  averments  of  the  application  or 
petition  for  the  writ,  and  denying  others.  Subsequently 
he  demurs  to  the  petition  for  defect  of  parties  plaintiff, 
and  that  the  petition  does  not  state  sufficient  facts  to 
entitle  relator  to  the  relief  demanded.  The  demurrer 
was  sustained  by  the  court  and  the  pi-oceeding  dismissed. 
Relator  prosecutes  error  proceeding. 

The  ruling  of  the  district  court  was  erroneous.  Chap- 
ter 74,  Tonipiled  Statutes,  declares  that  ^^\11  citizens  of 
this  state,  and  all  other  persons  inten»sted  in  the  exam- 
ination of  the  public  records,  are  hereby  fully  impowered 
and  authorized  to  examine  the  same,  free  of  charge,  dur- 
ing the  hours  the  respective  offices  may  be  kept  open  for 
the  ordinary  transaction  of  business."  The  docket  of  a 
justice  of  the  peace  wherein  are  re<orded  judgments  is  a 
public  record  within  the  meaning  of  the  statute  quoted, 
and  relator,  being  a  resident  of  the  county  and  state,  was 
entitled  to  examine  and  inspect  such  docket.  Moreover, 
relator  was  the  attorney  in  fact  for  a  party  against  whom 
a  judgment  had  been  rendered  by  the  respondent  and 
recorded  in  this  docket,  therefore,  he  was  interested  in 
the  examination  of  the  docket  in  question.     By  section 
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587  of  the  Code  of  Civil  Procedure  it  is  provided  that 
"Judges  of  probate  courts,  justices  of  the  peace  *  *  * 
shall  upon  request  and  being  paid  the  lawful  fees  there* 
for,  furnish  an  authenticated  transcript  of  the  proceed- 
ings, containing  the  judgment  or  final  order  of  said 
courts,  to  either  of  the  parties  to  the  same,  or  to  any  per- 
son interested  in  procuring  such  transcript."  It  is  plain 
that  under  the  section  just  quoted  it  was  the  duty  of  the 
respondent  to  give  a  transcript  of  the  judgment  of 
Phillips  V.  AlUman  to  either  of  the  parties,  or  to  any  per- 
son interested  in  procuring  such  transcript,  upon  being 
paid  the  legal  fees  therefor.  Relator,  being  the  attorney 
in  fact  of  Mrs.  Allsnian,  had  such  an  interest  as  entitle<l 
him  to  a  transcript  of  the  judgment  rendere<l  against  his 
principal.  It  follows  that  there  was  no  defect  of  parties 
plaintiff,  and  that  the  affidavit  stated  sufficient  facts  to 
justify  the  issuance  of  the  writ  of  mandamus.  The  dis- 
trict court  erred  in  sustaining  the  demurrer  and  dismiss- 
ing the  proceeding  and  the  judgment  is  therefore 

Reversed. 


John  J.  Trompen  ptt  al,.  v.  Charles  Hammond. 

«1  7«>i  Filed  March  6, 1901.    No.  9,407. 

1    Judgment  Creditor:  Interest.    A  judgrnent  creditor  is  entitled  to 
interest  upon  his  judgment  until  the  same  is  actually  paid. 

2.  :  :  Date  of  Confirmation.     In  ease  real  property  is 

sold  to  satisfy  a  judg-ment  or  decree,  the  creditor  is  entitled  t^ 
interest  upon  his  claim  up  to  the  date  of  confirmation. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed, 

S.  L.  Geisthardt,  Lorenzo  W.  Billingsley  and  Robert  J, 
Oreene,  for  plaintiffs  in  error. 

Daniel  F,  Osgood,  contra. 
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SuIiL^^\N,  J. 

In  an  action  brought  by  Charles  Hammond  against 
Josiah  Paden  and  others  to  foreclose  a  real  estate  mort- 
gage Frauiis  C.  Faulkner,  one  of  the  defendants  wa« 
given  a  first  lien  and  the  plaintiff  a  second  lien.  Execu- 
tion of  the  decree  was  committed  to  plaintiff  in  eiTor,  who 
was  at  the  time  the  duly  constituted  sheriff  of  Lancaster 
county.  The  mortgaged  property  was  offered  for  sale  in 
the  usual  way  and  was  purchased  by  Hammond,  whose 
bid  was  considerably  in  excess  of  the  amount  due  upon 
the  first  lien.  liJighteen  days  intei*vened  between  the  sale 
and  confirmation,  and  the  question  presented  for  decision 
by  this  record  is  whether  Faulkner  is  entitled  to  interest 
on  his  decree  for  that  period.  It  is  urged  on  behalf  of 
defendant  in  error  that  he  paid  to  the  sheriff  on  the  day 
of  the  sale  the  full  amount  then  due  upon  the  first  lien, 
and  that  the  remainder  of  the  purchase-money  belongs  to 
him  as  a  junior  incumbrancer.  Section  3,  chapter  44, 
Compiled  Statutes,  1899,  is  a-s  follows:  "Interest  on  all 
decrees  and  judgments  for  the  payment  of  money  shall  be 
from  the  date  of  the  rendition  th(*r(K)f  at  the  rate  of  seven 
dollars  upon  each  one  hundred  dollars  annually  until  the 
same  shall  be  paid;  Provided,  That  if  said  judgment  or  d(^ 
cree  shall  be  founde<l  upon  any  contract,  either  verbal  or 
written,  by  the  terms  of  which  a  greater  rate  of  interest, 
not  exceeding  the  amount  allowcMl  by  law,  than  seven 
per  centum  shall  have  been  agrei^l  upon,  the  rate  of  in- 
terest upon  such  judgment  or  decree  shall  be  the  same 
as  provided  for  by  the  terms  of  the  contract  upon  which 
the  same  was  founded."  This  section,  it  seems  to  us,  ad- 
mits of  but  one  construction.  It  provides,  in  terms  too 
])hiin  to  be  misunderstood,  that  all  judgments  and  de- 
crees for  the  payment  of  money  shall  bear  interest  from 
the  date  of  rendition  to  the  date  of  payment.  When  the 
purchaser  at  a  judicial  sale  pays  to  the  sheriff  the  amount 
of  his  bid,  the  money  does  not  pass  at  once  under  the  con- 
trol or  dominion  of  the  creditor.     The  statute  (Code  of 
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CSvil  Procedure,  sec.  498)  contemplates  that  the  money 
shall  remain  In  the  custody  of  the  court — in  the  hands  of 
the  officer  making  the  sale — until  the  proceedings  under 
the  execution  or  order  of  sale  have  been  examined  and 
approved.  Until  the  order  of  confirmation  has  been  en- 
tered, there  is  no  consummated  sale,  and  the  purchaser, 
as  a  matter  of  law,  is  in  the  attitude  of  one  having  made 
an  offer  which  may  be  accepted  or  refused.  The  obliga- 
tion of  the  debtor  is  not  discharged  and  the  creditor  is 
not  paid  so  long  aB  the  sheriff  holds  the  purchaser's 
money  awaiting  the  action  of  the  court  upon  the  report 
of  the  sale.  In  our  opinion  there  is  no  escape  from  the 
conclusion  that  Faulkner's  decree  was  not  paid  on  the 
day  of  the  sale,  and  that  consequently  it  continued  to 
bear  interest  up  to  the  date  of  confirmation.  To  hold  that 
interest  on  a  claim  in  process  of  collection  shall  cease 
before  the  creditor  receives,  or  becomes  entitled  to  re- 
ceive, the  money  due  him  from  his  debtor  would  be  to 
establish  a  principle  essentially  unjust  and  in  many  cases 
violative  of  contract  rights.  Adjudged  cases  bearing 
upon  the  question  under  consideration  are  not  numerous, 
but  those  we  have  found  are  in  entire  accord  with  the 
views  here  expressed.  Lombard  Investment  Co,  v.  Burton^ 
5  Kan.  App.,  197,  47  Pac.  Rep.,  154,  and  Central  Trust  Go. 
V.  Condon^  67  Fed.  Rep.,  84. 

It  is  said  that  Faulkner  was  responsible  for  the  tardy 
action  of  the  court  upon  the  sheriff's  report,  but  we  are 
unable  to  underetand  how  the  filing  of  a  motion  to  con- 
firm the  sale  could  have  any  tendency  to  delay  confirma- 
tion. The  sheriff's  motion  for  an  order  requiring  Ham- 
mond to  pay  over  so  much  of  the  purchase  price  of  the 
moi'tgaged  property  as  should  be  necessary  to  cover  the 
interest  on  Faulknei^'s  claim  from  the  date  of  sale  to  the 
date  of  the  confirmation  should  have  been  sustained.  The 
order  denying  the  motion  is,  therefore,  reversed  and  the 
cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Vol.  61]  JANUARY  TERM,  1901.  449 


National  Life  Ins.  Co.  v.  Butler. 


National  Life  Insurance  OoBiPANY,  appellee^  v.  John  g  jg 

J.  Butler  bt  al.,  appellants. 

FiLBD  Maboh  6, 1901.    No.  9,423. 

1.  Mortgage:  Condition Ai.  Clause:   Election:  Notice.  Where  amort- 

gage  provides  that  the  failure  of  the  mortgagor  to  comply  with 
any  of  its  conditions  shall  cause  the  entire  debt  to  become  due, 
and  provides,  further,  that  the  mortgagee  may  in  such  case, 
if  he  so  elect,  proceed  at  once,  without  notice,  to  enforce  his 
security,  the  commencement  of  a  foreclosure  suit  is  notice  of 
his  election,  and  no  other  notice  is  necessary. 

2.  Tax:  Paying  Assessment.    Special  paving  assessments  ar^  '^assess- 

ments"  within  tjie  meaning  of  a  clause  in  a  mortgage  imposing 
on  the  mortgagor  the  duty  of  making  prompt  pajrment  of  all 
"taxes  and  assessments"  lawfully  charged  against  the  mort- 
gaged property. 

3.  Xortgage:  Condition:  Rights  of  Mobtoaoeb.    Where  a  mortgage 

is  conditioned  that  on  the  mortgagor's  default  the  mortgagee 
may  pay  delinquent  taxes  and  assessments,  and  insurance,  and 
add  such  payments  to  the  original  debt  and  that  the  mortgage 
shall  stand  as  security  therefor;  and  provides,  also,  that  on 
the  mortgagor's  default  the  mortgagee  may  declare  the  whole 
debt  due  and  foreclose  at  once,  the  mortgagee  may  not  only 
make  the  payments  which  the  debtor  failed  to  make,  but  also, 
at  his  option,  declare  the  whole  d^bt  due  and  proceed  im- 
mediately to  collect  it  by  suit. 

4.  Tax  Receipts:    Admission.    An  admission,  when  tax  receipts  are 

offered  in  evidence,  "that  the  taxes  described  in  the  receipts  were 
duly  levied  and  assessed"  is  an  admission  that  the  assessments 
were  made  at  the  dates  mentioned  in  the  receipts. 

5.  Collector's  Receipt:  Reference  to  Date:  Etidknce  Pbb  Se.    A  tax 

collector's  receipt  in  which  a  special  assessment  is  described  by 
reference  to  the  date  at  which  it  was  made  is  per  se  evidence 
that  the  assessment  was  made  at  the  date  named. 

6.  Taxes:  Aobeehent  to  Pat:  Mbanino  of  "Befobb  DELmQUBNT.**  An 

agreement  to  pay  taxes  before  they  become  delinquent  is  not 
fulfilled  by  paying  such  taxes  on  the  day  they  become  delinquent. 

7.  Unnecessary  Costs:  Complaint:   Items.    A  party  who  claims  that 

unnecessary  costs  were  taxed  against  him  must  point  out  the 
items  of  which  he  complains. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 
33 
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Charles  0.  Whedan  and  Alfred  W.  8cotty  for  appellant. 
S.  L.  Geisthardty  contra. 

Sullivan,  J, 

This  action  was  instituted  by  the  National  Life  In- 
surance Company  against  John  J.  Butler  and  others  to 
foreclose  two  real  estate  mortgages.  Upon  the  issues 
joined  the  court  found  in  favor  of  the  plaintiff  and  ren- 
dered a  decree  in  accordance  with  the  prayer  of  the  peti- 
tion. The  notes  secured  by  the  mortgage  had  not  by 
their  terms  matured  at  tlie  time  the  'action  was  com- 
menced, and  the  right  to  maintain  the  action  is  grounded 
only  upon  the  alleged  failure  of  the  mortgagor,  Butler, 
to  comply  with  certain  conditions  of  the  mortgages  rela- 
tive to  payment  of  interest,  taxes  and  insurance.  The 
conditions  referred  to  are  as  follows:  "It  is  further  stipu- 
lated and  agreed,  that  if  the  taxes  or  assessments  levied 
on  the  granted  premises  are  not  paid  before  they  be- 
come delinquent,  or  if  there  is  any  failure  to  comply  with 
the  foregoing  stipulation  in  regard  to  insurance,  the 
grantee,  its  successors  or  assigns,  may  pay  such  taxes 
or  assessments,  or  effect  such  insurance,  and  any  sums  of 
money  paid  therefor  shall  be  recoverable  from  them  or 
their  heirs,  or  assigns,  and  together  with  overdue  interest 
shall  bear  interest  at  the  rate  of  ten  per  cent  per  annum ; 
that  this  mortgage  shall  stand  as  security  not  only  for 
said  mortgage  note  and  interest  coupons,  but  for  interest 
upon  all  interest  not  paid  when  due,  and  for  all  sums  of 
money  advanced  as  hereinbefore  stipulated  for  payment 
of  insurance,  taxes  and  assessments,  with  interest  on 
such  sums  so  advanced;  that  a  failure  to  pay  any  of  the 
said  money,  either  principal  or  intei'est,  within  thirty 
days  after  the  same  becomes  due,  or  a  failure  to  perform 
or  comply  with  any  of  the  foregoing  agreements  or  con- 
ditions, shall  cause  the  whole  sum  of  money  hereby  se- 
cured to  become  due  and  collectible  at  once,  without 
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notice,  if  the  mortgaj^ee  or  its  successoi's  or  assij^ns  shall 
so  elect,  and  this  mort{^age  may  thereupon  be  foreclosed 
immediately  for  the  whole  of  said  money,  interest  and 
costs;  *  *  *  And  it  is  hereby  agreed  that  after  any 
default  in  the  payment  of  either  principal  or  interest, 
the  whole  indebtetlness  secured  by  this  mortgage  shall 
draw  interest  at  the  rate  of  ten  per  cent  per  annum  from 
the  date  hereof,  and  that  all  payments  of  interest  that 
have  been  made  shall  be  deemed  to  be  payments  on  ac- 
count onlv  of  such  interest." 

One  of  the  contentions  of  appellants  is  that  the  action 
can  not  be  maintained  because  the  plaintiff  did  not,  be- 
fore filing  its  petition,  give  notice  of  its  election  to  de- 
clare the  entire  debt  due.  This  question  was  considered 
in  the  (*ase  of  the  North irestern  Mutual  Life  Ins.  Go,  v. 
Butln\  57  Nebr.,  198,  and  it  was  there  held  that  the 
bringing  of  an  action  to  forei'lose  the  mortgage  was  no- 
tice of  plaintiff's  election,  and  that  no  other  notice  was 
necessaiy.  In  the  same  case  it  was  also  held  that  special 
paving  assessments,  like  those  involved  in  the  present 
suit,  were  "assessments"  within  the  meaning  of  a  clause 
in  the  mortgage  imposing  upon  the  mortgagor  the  duty 
of  making  prompt  payment  of  all  "taxes  and  assess- 
ments" lawfully  charged  against  the  mortgaged  property. 

Another  argument  advanced  in  behalf  of  appellants  is 
that  the  plaintiff  could  not,  under  the  provisions  of  the 
mortgages  above  quoted,  pay  delinquent  taxes,  assess- 
ments and  insurance  and,  after  adding  the  amounts  paid 
to  the  original  indebte<lness,  proceed  at  once  to  enforce 
the  mortga.ges.  We  think  by  the  plain  terms  of  the  con- 
tracts between  the  parties  the  creditor  was  given  not  only 
the  right  to  make  the  payments  which  the  debtor,  in 
violation  of  his  contract  failed  to  make,  but  also  the 
further  right  at  its  option  to  declare  the  entire  debt  due 
and  proceed  immediately  to  collect  it  by  suit. 

It  is  contended  that  the  court,  erred  in  including  in  the 
decree  f345.15  for  paving  assessments  which  the  plain- 
tiff claims  to  have  paid  for  the  protection  of  his  security. 


L 
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It  is  said  that  there  is  no  evidence  in  the  record  tending 
to  show  that  those  assessments  were  regularly  charged 
against  the  property,  or  that  they  were  paid;  and  it  is 
especially  insisted  that  there  is  no  proof  that  they  were 
paid  after  they  became  delinquent.  At  the  trial,  plain- 
tiff offered  together  all  the  receipts  for  taxes  and  special 
assessments  paid  by  it  upon  the  mortgaged  property. 
The  defendant  made  a  general  obje<rtion  to  the  admission 
of  each  and  all  of  the  receipts,  and  objected  specifically 
to  those  relating  to  the  special  assessments.  Thereupon 
it  was  stated  by  Mr.  Geisthardt,  attorney  for  the  plain- 
tiff: "It  is  admitted  that  the  taxes  described  in  the  re- 
ceipts were  duly  levied  and  assessed  by  the  proper  au- 
thorities, and  that  the  aniounts  named  in  the  receipts 
were  actually  paid  by  plaintiff  at  the  times  the  receipts 
bear  date."  The  record  furihor  shows  that  Mr.  Scott, 
attorney  for  the  defendant,  asseuttd  to  the  foregoing 
statement,  and  that  the  objection  was  then  overruled. 
Evidently  the  admission  was  intended  to  embrace,  and 
was  understood  by  the  court  and  counsel  for  both  parties, 
to  cover  all  the  receipts  include  d  in  the  offer  and  affected 
bj^  the  objection.  Those  receipts  show  the  date  of  each 
special  assessment.  The  assessments  are  described  by 
reference  to  the  dates  at  which  they  were  made,  and  that 
is  the  only  means  employed  to  identify  them.  The  ad- 
mission "that  the  taxes  described  in  the  receipts  were 
duly  levied  and  assessed"  is,  therefore,  an  admission  that 
the  assessments  were  made  at  the  dates  mentioned  in 
the  receipts.  It  also  appears  from  the  interest  and  pen- 
alties charged  against  the  various  installments  of  special 
taxes  that  they  must  have  been  delinquent  when  the 
plaintiff  paid  them.  Furthermore,  we  are  disposed  to 
think  that  the  receipts  were  per  se  competent  evidence  of- 
the  dates  of  the  assessments.  Section  26  of  the  charter 
of  the  city  of  Lincoln,  where  the  property  is  situate,  pro- 
vides (Session  Laws,  1889,  ch,  14)  that  the  city  treasurer 
shall  give  to  every  person  paying  money  into  the  city 
treasury  a  receipt  specifying  the  date  of  payment  and 
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upon  what  account  paid.  The  accounts  upon  which  plain- 
tiff made  payments  were  general  taxes  for  certain  years 
and  special  assessments  which  could  be  appropriately 
described  only  by  reference  to  the  dates  at  which  they 
were  levied.  If  the  date  of  an  assessment  was  an  ap- 
propriate part  of  what  the  law  required  to  be  written 
in  the  treasurer's  receipt  acknowledging  payment  of  such 
assessment,  then  the  receipt  was  evidence  of  the  date, 
and,  unaided  by  any  admission,  would  fix  the  time  when 
t  lie  defendants  w^ere  in  default. 

The  plaintiff  paid  certain  city  taxes  for  1896,  the  pay- 
ment being  made  on  the  first  day  of  December  of  that 
year.  It  is  insisted  by  counsel  for  appellants  that  those 
taxes  were  not  delinquent  until  the  following  day,  and 
that  the  payment  was  premature  and  unauthorized.  The 
statute  provides:  "On  the  first  day  of  December  next 
succeeding  the  levy  thereof,  all  unpaid  city  taxes  shall 
become  delinquent"  Compiled  Statutes,  1899,  ch.  13a, 
art.  1,  sec.  52.  If  the  taxes  became  delinquent  on  De- 
cember first,  the  mortgagor  was  bound  by  his  contract  to 
pay  them  on  or  before  the  last  day  of  the  previous  month. 
He  could  not  pay  them  before  they  became  delinquent 
by  making  payment  on  the  day  they  become  delinquent. 
The  law  does  not  ordinarily  in  computing  time  take  no- 
tice of  fractional  parts  of  a  day. 

It  is  claimed  that  appellants  were  taxed  with  costs 
made  by  bringing  unnecessary  parties  before  the  court. 
We  do  not  find  in  the  record  anything  to  indicate  that 
any  costs  were  incurred  in  bringing  the  parties  in  ques- 
tion before  the  court.  Neither  do  we  find  that  anv  costs 
were  charged  against  the  defendants  on  account  of  those 
parties  having  been  brought  in. 

The  decree  is  not  erroneous,  and  it  is,  therefore,  in  all 

things 

Affirmed. 
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CoMMONWEAi/ni  Mutual  FraE  Insurance  Company  et 

Ai..  V.  Hayden  Brothers.* 

Filed  March  6, 1901 .    No.  11,468. 

1.  InsolTent  Corporation:  Action  for  Closing  Affairs:  Assessment 
BY  Court:  Extent  of  Judicial  Determination.  In  an  action 
brought  for  the  purpose  of  winding  up  the  affairs  of  an  insolv- 
ent corporation  an  assessment  made  by  the  court  upon  th*' 
stockholders  of  such  corporation  is  a  conclusive  judicial  deter- 
mination only  to  the  extent  that  it  ascertains  the  amount  of 
corporate  assets  and  liabilities  and  declares  the  necessity  for 
making  the  assessment  ordered. 

:>.  Foreign  Judgment:  Basis  of  Action:  Conclusive:  Jurisdiction  of 
Foreign  Court.  A  judgment  rendered  against  a  party  in  one 
state  is  conclusive  upon  him  when  made  the  basis  of  an  action 
in  another  state,  unless  the  court  rendering  the  judgment  was 
without  jurisdiction. 

3.  :  Fi^LL  Faith  and  Credit:  Jurisdiction.  A  judgment  ren- 
dered by  a  court  of  one  state  is  entitled  to  full  faith  and  credit 
in  the  courts  of  another  state,  only  to  the  extent  that  jurisdic- 
tion appears  or  may  be  presumed. 

4.  Insolvent  Corporation:  Jurisdiction:  Personal  Judgment  Against 

Stockholder.  A  court   having  jurisdiction  of  an  insolvent  cjr- 
poration  for  the  purpose  of  winding  up  its  affa'rs  has  no  auth(Ji- 
ity   to   render  a   personal   judgment   against   one   of   its   stock 
holders  who  is  not  a  party  to  the  action  by  service  of  process  or 
voluntary  appearance.     Neither  has  the  court  in  such  case  author 
ity  to  adjudicate  the  fact  of  membership  in  the  corporation. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.  Rehearing  of  case  reported 
in  60  Nebr.,  636.    Judgment  below  affirmed. 

Rh'hard  ti,  Horton,  for  plaintiff  in  error. 

T.  J,  Mahoney  and  F.  H.  Larson ^  contra. 

SULIJVAN,  J. 

This  case,  which  was  brought  by  the  plaintiff  in  error 
to  enforce  two  assessments  made  by  the  supreme  judicial 
court  of  Massachusetts  against  the  firm  of  Hayden  Bro«. 
as  a  member  of  an  insolvent  insurance  corporation,  was 
submitted  and  decided  at  the  last  term.     VonimonweaWi 

*Rehearing  allowed. 
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Mutval  Fire  liis,  Co,  v.  Hayden^  60  Nebr.,  636.  Afterwards 
a  rehearing  was  allowed  and  additional  arguments  pre- 
sented. In  the  light  of  these  arguments  we  have  re- 
examined the  grounds  of  our  former  decision,  and  have 
reached  the  conclusion  that  the  petition  does  not  state 
a  cause  of  action,  and  that  the  district  court  was  right  in 
sustaining  the  demurrer  directed  against  it.  It  is  shown 
by  appropriate  averments  that  the  orders  and  decrees 
of  the  Massachusetts  court,  which  are  made  the  basis 
of  this  suit,  were  made  and  rendered  in  an  action  in  which 
(leorge  S.  Merrill  was  complainant  and  the  insurance 
company,  the  plaintiflf  herein,  was  defendant.  It  is  not 
alleged  that  the  defendant  in  this  case  was  a  party  to 
that  suit,  and  the  inference  to  be  deduced  from  the  i>eti- 
tion  is  that  the  court  did  not  get  jurisdiction  over  it  by 
any  of  the  ordinai^y  methods  of  obtaining  personal  juris- 
diction. It  is  not,  indeed,  contended  that  the  defendant 
firm  was  served  with  any  kind  of  process  in  Mtissachu- 
setts.  or  that  it  entered  a  voluntary  appearance  in  the 
aition.  or  agi-eed  in  advance  to  be  bound  by  some  sub- 
stituted form  of  service;  but  the  argument  by  which  it 
is  sought  to  sustain  the  assessments  as  judgments  in 
l)ersonam  is  that  jurisdiction  of  the  corporation  included 
jurisdiction  of  the  shareholders.  In  other  words,  it  is 
asserted  that  the  court,  in  the  absence  of  the  defendant 
and  without  giving  it  notice  or  an  opportunity  to  be 
heard,  had  authority  to  adjudicate  the  fact  of  member- 
ship and  render  a  pereonal  judgment  for  a  specific  sum. 
This  position  is  repugnant  to  the  fundamental  principles 
of  justice  and  is  not,  we  believe,  sustained  by  any  well 
considered  case.  "It  is,"  says  Mr.  Justice  Gray  in  Ooldey 
V.  Morniuff  Neics,  156  U.  S.,  518,  "an  elementary  principle 
of  jurisprudence,  that  a  court  of  justice  can  not  acquire 
jurisdiction  over  the  person  of  one  who  has  no  residence 
within  its  territorial  jurisdiction,  except  by  actual  service 
of  notice  within  the  jurisdiction  upon  him  or  upon  some 
one  authorized  to  accept  service  in  his  behalf,  or  by  his 
vv'aivep,  by  general  appearance  or  otherwise,  of  the  want 
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of  due  service."  Further  along  in  the  same  opinion  it  is 
said  that  "under  the  provisions  oif  the  constitution  iif 
the  United  States  and  of  the  acts  of  congress,  by  which 
judgments  of  the  courts  of  one  state  are  to  be  given  full 
faith  and  credit  in  the  courts  of  another  state,  or  of  the 
United  States,  such  a  judgment  is  not  entitled  to  any 
force  or  effect,  unless  the  defendant  was  duly  served  with 
notice  of  the  action  in  which  the  judgment  was  rendered, 
or  waived  the  want  of  such  notice." 

The  principle  of  the  case  just  cited  controlled  the  de- 
cision in  Wilson  v.  Seligmariy  144  U.  S.,  41,  which  was  an 
action  by  a  creditor  of  an  insolvent  corporation  to  enforce 
a  stockholder's  liability.  The  defendant  Seligman,  a  citi- 
zen of  New  York,  was  adjudged  by  a  Missouri  court,  upon 
facts  substantially  like  those  involved  in  the  present  case, 
to  be  a  stockholder  of  an  insolvent  corporation,  and  a 
personal  judgment  was  rendered  against  him.  This  judg- 
ment was  held  to  be  void  for  want  of  jurisdiction.  The 
opinion,  written  by  Mr.  Justice  Gray,  states  the  grounds 
of  the  decision  in  the  following  language:  "In  the  case  at 
bar,  the  defendant  never  resided  in  Missouri,  and  was 
not  served  with  process  within  the  state,  either  upon  the 
original  writ  against  the  corporation,  or  upon  the  motion 
for  execution  against  him.  He  denies  that  he  was  a  stock- 
holder, and  the  question  whether  he  was  one  was  not 
tried  or  decided  in  the  controversy  between  the  plaintiff 
and  the  corporation,  nor  involved  in  the  judgment  recov- 
ered by  one  of  those  parties  against  the  other.  Under 
the  statute  of  Missouri,  and  upon  fundamental  principles 
of  jurisprudence,  he  is  entitled  to  legal  notice  and  trial 
of  the  issue  whether  he  is  a  stockholder  before  he  can  be 
charged  with  personal  liability  as  such;  and  personal 
service  of  the  notice  within  the  jurisdiction  of  the  court 
is  essential  to  support  an  order  or  judgment  ascertaining 
and  establishing  such  liability,  unless  he  has  voluntarily 
appeared,  or  otherwise  waived  his  right  to  such  service, 
which  he  has  not  done  in  this  case."  This  decision  is 
cited  with  approval  in  the  recent  case  of  Whitman  v.  Ox- 
ford Nat.  Bank,  176  U.  S.,  559. 
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Hancock  Nat.  Bank  v.  FamuMy  176  U.  S.,  640,  was  an 
action  brought  in  Rhode  iBland  npon  a  judgment  recov- 
ered by  a  creditor  of  the  CJommonwealth  Loan  &  Trust 
Company,  an  insolvent  corporation,  in  the  state  of  Kan- 
sas. The  declai^ation  pleaded  the  judgment  and  charged 
that  the  defendant  was  a  stockholder  in  the  loan  and 
trust  company.  The  court  held  that  a  cause  of  action 
was  stated,  and  that  the  decision  of  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas  was  con- 
clusive upon  shareholders  of  the  corporation;  but  that  it 
was  not  considered  as  an  adjudication  of  the  fact  of  mem- 
bership in  the  corporation  clearly  appears  from  the  fol- 
lowing extract  from  the  opinion  of  Mr.  Justice  Brewer: 
"We  do  not  mean  that  it  [the  judgment]  is  conclusive  as 
against  any  individual  sued  as  a  stockholder  that  he  is 
one,  or  if  one,  that  he  has  not  already  discharged  by  pay- 
ment to  some  other  creditor  of  the  cori)oration  the  full 
measure  of  his  liability,  or  that  he  has  not  claims  against 
the  corporation,  or  judgments  against  it,  which  he  may, 
in  law  or  equity,  as  any  debtor,  whether  by  judgment 
or  otherwise,  set  off  against  a  claim  or  judgment,  but  in 
other  respects  it  is  an  adjudication  binding  him.^' 

In  our  opinion,  the  rule  to  be  deduced  from  the  cases 
referred  to,  and  from  a  large  number  of  other  cases  which 
have  been  examined,  is  that  an  assessment  made  by  a 
court  upon  the  stockholders  of  an  insolvent  corporation 
is  a  conclusive  judicial  determination  only  to  the  extent 
that  it  ascertains  the  amount  of  corporate  assets  and 
liabilities  and  declares  the  necessity  for  making  the  as- 
sessment ordered.  Oreat  WcHtcrn  Telegraph  Co.  v.  Purdy, 
162  U.  S.,  329;  Howarth  i\  Angle,  162  N.  Y.,  179;  Howarth 
r.  Lombard^  175  Mass.,  570;  Wihon  v.  St.  Louis  &  Sf.  F,  R. 
Co. J  108  Mo.,  588;  Langworthy  v.  Garding^  74  Minn.,  325; 
BaU  V.  Reese,  58  Kan.,  614;  Pennoyer  v.  NefjF,  95  IT.  S.,  714, 
723.  This,  as  we  understand  it,  is  the  doctrine  of  Hoirarth 
V.  Ijombardy  supra,  npon  which  plaintiff  mainly  relies.  In 
the  course  of  the  opinion  Knowlton,  J.,  after  stating  that 
stockholders  are  bound  by  a  decision  fixing  the  amount 
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necessary  to  be  raised  by  assessment,  goes  on  to  say: 
**Of  course  the  defendant  may  show  if  he  can  that  he  is 
not  a  stockholder  of  this  bank,  or  not  a  stockhohler  for  so 
large  an  amount  as  alleged,  or  may  make  any  other  de- 
fense that  is  personal  to  himself.  But  we  are  of  opinion 
that,  as  a  member  of  the  corporation,  he  is  bound  by 
the  decision  of  the  court  of  the  state  where  the  corpora- 
tion was  organized,  made  in  administering  its  affairs  in 
insolvency  and  determining  the  amount  of  its  assets  and 
liabilities  and  the  amount  of  the  assessment  which  should 
be  made  upon  the  stockholders." 

The  record  of  the  Massachusetts  court  is  entitled  to 
full  faith  and  credit  only  so  far  as  jurisdiction  appears 
or  may  be  presumed.  If  the  defendant  was  not  before 
the  court  a«  the  result  of  a  voluntaj^  appearance,  or  the 
service  of  lawful  proiess,  its  relation  to  the  corporation 
has  not  been  judicially  determined  and  is  still  an  open 
question.  The  plaintiff  might  h«ave  stated  a  cause  of 
action  by  alleging  that  defendant  was  one  of  its  share- 
holders at  the  time  the  liabilities  wei'e  incurred  for  which 
the  aseessments  were  made,  but  this  it  did  not  do.  And 
it  might  have  made  a  case  by  simply  pleading  the  action 
of  the  court  and  relying  on  the  presumption  of  jurisdic- 
tion which  ordinarily  results  from  the  rendition  of  a 
judgment  by  a  superior  court,  but  this  it  also  failed  to 
do.  It  not  only  pleaded  the  de<»rees  of  the  court,  but 
went  farther  and  alleged  facts  show^ing  the  method  by 
which  it  is  claimed  jurisdiction  of  the  defendant  was 
obtained.  The  matters  pleaded,  however,  disprove  juris- 
diction and  show  that  the  fact  of  membership  has  not 
been  adjudicated.  Our  conclusion  is  that  jurisdiction  of 
the  insurance  company  did  not  confer  upon  the  Massa- 
chusetts court  authority  to  render  a  personal  judgment 
against  Hayden  Bros.,  and  that  to  the  extent  it  assumed 
to  do  so  its  action  was  void. 

The  judgment  heretofore  rendered  in  this  court  is  set- 
aside  and  the  judgment  of  the  district  court  is 

Affirmed. 
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Edward  Jekome  v.  State  of  Nebraska. 

Filed  Mahcii  6, 1901.    No.  11,702. 

1.  Malicious  Shooting:  Motive:  Evidence.    On  the  trial  of  a  person 

charged  with  the  crime  of  maliciously  shooting:  with  intent  to 
kill  and  wound  it  is  not  error  to  permit  the  state  to  show  that 
the  motive  for  the  act  was  robbery. 

2.  Hypothesis  Implying  Defendant's  Ouilt:    Evidence.    On  the  trial 

of  a  criminal  case  every  hypothesis  that  implies  the  defendant's 
guilt,  is  pertinent,  and  any  evidence  fairly  tending  to  sustain 
such  hypothesis  is  relevant  to  the  issue. 

3.  Trial  of  Criminal  Case:  State's  Rebi'ttal.    On  the  trial  of  a  crim- 

inal case  the  state  is  under  no  legal  obligation  to  produce  evi- 
dence in  rebuttal. 

4.  Failure  of  Adversary  to  Produce  Evidence.     A  party  can  not  be 

prejudiced  in  a  legal  sense  by  the  failure  of  his  adversary  to 
produce  evidence  against  him. 

5.  Evidence:    Ikstructions.     Rulings  upon  the  admission  and  rejec- 

tion of  evidence,  and  upon  the  giving  and  refusal  of  instruc- 
tions, examined  and  approved. 

Error  from  the  district  court  for  Dodge  county. 
Ti-ied  below  before  Grimison,  J.    Affirmvd, 

F.  DoUzah  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  and  Norris  Brown, 
Deputy,  contra. 

Sullivan,  J. 

The  information  upon  which  the  defendant,  Edward 
Jerome,  was  trie<l  in  the  district  court  for  I)od<::e  county 
was  drawn  under  section  16  of  the  Criniinai  ('ode  and  con- 
tained two  counts,  the  first  charging  a  malicious  shoot- 
ing with  intent  to  kill,  and  the  second  a  malicious 
shooting  with  intent  to  wound.  There  was  an  acquittal 
upon  the  first  count  and  a  conviction  on  tlu*  second.  The 
questions  raised  by  the  petition  in  error  and  discussed  by 
counsel  are  numerous,  but  none  of  them  important  or  in- 
trinsically diflBcult. 
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Jerome  lived  in  the  city  of  Fremont,  where  he  was  en- 
gaged in  the  confectionery  and  cigar  business.  Over 
his  store  was  a  card  room,  which  is  euphemistically  de- 
scribed as  a  place  where  some  people  found  entertain- 
ment and  others  experience.  Jerome  borrowed  money 
from  U.  S.  Pope,  the  complaining  witness,  and  gave  him 
as  security  a  bill  of  sale  of  his  stock  and  store  fixtures. 
This  indebtedness  was  afterwards  paid  by  Jerome  trans- 
ferring to  Pope  a  half  interest  in  his  business.  One  morn- 
ing, about  a  week  after  the  parties  became  partners, 
Jerome  stopped  on  his  way  down  town  and  bought  a  re- 
volver and  five  cartridges.  He  then  proceeded  to  his 
place  of  business.  He  accosted  Pope  in  a  friendly  man- 
ner, spoke  about  borrowing  money  and  buying  his  in- 
terest in  the  store  and  then  went  up  stairs  to  the  card 
room.  Soon  afterwards  he  returned  to  the  store  and  said 
that  the  roof  of  the  building  had  been  leaking,  and  that 
the  card  room  was  damaged  and  ought  to  be  repaired. 
At  his  suggestion  Pope  then  went  with  him  to  view  the 
room.  Immediately  aften^ards,  either  at  the  head  of 
the  staircase  or  in  the  gambling  room,  the  defendant 
fired  five  shots  at  Pope,  all  of  them,  but  one,  taking  ef- 
fect. According  to  Pope's  account  of  the  transaction, 
Jerome,  without  any  provocation  whatever,  said  to  him, 
"I  will  show  you  how  to  give  me  the  worst  of  it,"  and 
commenced  firing.  The  defendant  testified  that  Pope 
said  to  him,  "Jerome,  you  have  got  to  get  out  of  here; 
I  have  got  to  get  rid  of  you,''  and  because  he  refused  to 
assent  to  the  proposition  assaulted  him  with  a  chair. 
According  to  all  the  testimony  the  parties  had  no  previ- 
ous quarrel  or  misunderstanding;  and  if  either  had  a 
motive  for  assaulting  the  other,  it  was  shown  inferen- 
tially  and  not  by  direct  proof. 

The  first  assignment  of  error  here  necessary  to  con- 
sider arises  on  the  ruling  of  the  court  i>ermitting  the 
state  to  show  that  Pope  had  money  on  his  person  at  the 
time  of  the  shooting  and  that  Jerome  knew  it.  This  evi- 
dence was  introduced  on  the  theory  that  the  defendant 
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wajs  the  aggressor  and  that  his  motive  was  robbery.  The 
hyx)othesi8  was  a  pertinent  one;  it  implied  that  the  de- 
fendant was  guilty  of  the  crime  charged,  and  hence  any 
evidence  logically  tending  to  sustain  it  was  relevant  to 
the  issue. 

The  defendant  complains  because  the  prosecuting  wit- 
ness was  not  put  upon  the  stand  in  rebuttal.  It  was 
altogether  discretionary  with  the  state  whether  any  evi- 
dence in  rebuttal  should  be  produced.  Besides,  the  nil- 
ing  of  the  court  upon  this  iK>int  was  not,  and  could  not 
have  been,  under  any  circumstances,  legally  prejudicial. . 
There  is  an  obvious  logical  diflSculty  in  holding  that  a 
party  has  been  injured  because  the  testimony  of  his  wit- 
nesses was  not  contradicted  by  his  adversary. 

The  exceptions  based  upon  the  admission  and  rejection 
of  evidence  and  upon  the  giving  and  refusal  of  instruc- 
tions do  not,  in  our  judgment,  present  a  single  question 
that  has  not  been,  by  the  decisions  of  this  and  other 
courts,  long  since  removed  from  the  domain  of  legitimate 
discussion.  We  have  read  with  care  the  entire  record  in 
this  case  and  are  entirely  satisfied  that  the  defendant 
was  given  a  fair  and  impartial  trial,  that  the  verdict 
rendered  was  a  righteous  one  and  that  the  district  court 
did  not  err  in  refusing  to  set  it  aside.    The  judgment  is 


Affirmed. 


State,  ex  rbl.  W.  0.  Bullard  &  Company,  v.  Gborgd 

W.  NORRIS. 
Filed  March  6,  IQOl.    No.  11,790. 

1.  Mandamus:    Mandate.     Mandamus  is  an  appropriate  remedy  to 

make  the  mandate  of  a  reviewing*  court  efTective. 

2.  Mandate:  Trial  Coubt:  Finding:  Interest:  Disobedience.    Where 

a  finding  in  favor  of  one  of  the  litig'ants  does  not  include  inter- 
est, the  trial  court  does  not,  by  refusing  to  render  judgment  for 
interest,  disobey  the  mandate  of  this  court  directing  it  to  ren- 
der judgment  for  the  amount  found  due. 
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Original  procedure  in  mandamus  to  enforce  a  man- 
date of  the  supreme  court  directing  the  district  court  to 
enter  judgment  for  the  amount  found  due.    Writ  denied. 

Switzler  &  St,  Glair,  for  relators. 
Webster  8.  Marian,  contra. 

Sullivan,  J. 

This  is  an  original  application  for  a  mandamus  direct- 
ing the  respondent,  George  W.Norri8,as  judge  of  the  four- 
teenth judicial  district,  to  enter  a  decree  in  favor  of  rela- 
tors in  ccmipliance  with  the  decision  and  mandate  of  this 
court  in  the  case  of  BuUard  v.  De  Oroff,  59  Nebr.,  783.  The 
essential  facts  are  not  in  controversy.  The  relators 
brought  an  action  against  De  Groff  and  others  to  foreclose 
u  mechanic's  lien  upon  certain  real  estate  in  Red  Willow 
county.  De  (Jroff  pleaded  a  counter-claim.  On  October 
9,  1896,  a  trial  was  had,  which  resulted  in  a  finding  that 
there  was  due  to  the  plaintiffs  upon  their  first  cause  of 
action  the  sum  of  |1,056.71,  and  that  there  was  due  to 
the  defendant  De  Groff  upon  her  counter-claim  the  sum 
of  fl,000.  For  the  difference  between  these  amounts, 
with  interest  added  from  August  10,  1893,  together  with 
the  amount  found  due  upcm  the  second  cause  of  action, 
the  plaintiffs  were  given  a  lien  upon  the  property  de- 
scribed in  the  petition.  On  appeal  to  this  court  the  de- 
cision in  favor  of  De  Groff  upon  the  counter-claim  was 
set  aside  and  the  cause  remanded  with  direction  to  the 
district  court  "to  enter  a  decree  establishing  a  lien  in 
favor  of  plaintiffs  for  the  amount  found  due  on  the  ac- 
count for  which  a  lien  is  claimed."  De  Groff  afterwards 
paid  into  court  for  the  purpose  of  satisfying  the  decree 
the  sum  of  |1,491.62,  which  was  received  and  receipted 
for  by  the  i)laintiffs.  The  amount  so  paid  and  received 
did  not  include  any  interest  on  the  sum  of  |1,000  from 
the  time  it  became  due,  to-wit,  August  10,  1893,  to  the 
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date  of  the  trial.  Claiming  that  they  were  entitled  to 
interest  on  the  entire  amount  found  dUe  them  Upon  both 
causes  of  action,  the  plaintiffs,  after  the  mandate  had 
been  filed  in  the  district  court,  moved  for  judgment  for 
interest  on  $1,000  from  August  10,  1893,  to  October  9, 
1896.  The  motion  was  denied  and  the  plaintiffs  there- 
upon instituted  this  proceeding  on  the  theory  that  the 
ruling,  was,  in  substance,  a  refusal  of  the  district  court 
to  execute  the  mandate  of  this  court.  Mandamus  is,  of 
course,  an  appropriate  remedy  to  make  the  mandate  of 
a  reviewing  court  effective.  State  r.  Omaha  Nat.  Bank,  60 
Xebr.,  232;  Perkins  v.  Fonrniquet,  14  How.  [U.  S.],  313; 
In  re  Washinfjton  d  G.  /?.  Co.,  140  U.  S.,  91;  In  re  Citif  Nat, 
Batik,  153  U.  S.,  246;  Mason  v,  Pcwabic  Mining  Co,,  153  U. 
S.,  361;  In  re  San  ford  F.d  T.  Co..  IGO  U.  S.,  247.  But  we 
think  the  writ  should  not  issue  in  the  case  now  before  us. 
The  court  did  not  at  any  time  find  that  the  plaintiffs 
were  entitled  to  the  interest  for  which  they  claimed  judg- 
ment, and  consequently  did  not,  in  overruling  their  mo- 
tion, refuse  to  give  effect  to  the  decision  of  this  court. 
The  plaintiffs  were  undoubtedly  entitled  to  interest  on 
their  entire  claim  from  August  10,  1893,  but  the  trial 
court  did  not  so  find.  What  it  did  find  was  that  the 
amount  due  uiH)n  the  first  cause  of  action  and  the 
amount  due  upon  the  counter-claim  were,  on  August  10, 
1893,  compensated  to  the  extent  that  they  equaled  each 
other,  and  that  the  balance  only,  being  the  sum  of  |56.71, 
Jshould  bear  interest.  Having  never  found  that  there  was 
interest  due  to  the  plaintiffs  upon  their  entire  claim,  the 
action  of  the  district  court  was  not  a  refusal  to  execute 
the  mandate  of  tliis  court,  and,  therefore,  the  peremptory 
writ  should  be  denied. 

Writ  denied. 

NORVAL,  0.  J. 

I  concur  in  the  judgment. 
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61  iwl      Blaib  State  Bank,  appellant,  v.  V.  Bunn  et  al., 

APPELLEES. 
Filed  March  6, 1901.    No.  9,403. 

1.  Delivery  of  Deed:  Prbsxtmption:  Proof  op  Manual  Delivery.  The 

presumption  of  law  of  the  delivery  of  a  deed  of  conveyance  on 
the  date  of  its  execution  is  overcome  by  proof  of  a  manual 
delivery  and  acceptance  by  the  grantee  at  a  snbsequept  date, 
where  there  is  nothing  warranting  a  conclusion  that  a  delivery 
was  intended  by  the  grantor  prior  to  the  time  of  the  manual 
delivery. 

2.  Fraudulent  Conveyance:    Preferring  Creditor:    Conveyance  to 

Dertor's  Wife.  Where  land  was  sold  by  a  debtor  to  one  of 
several  creditors  for  an  ample  and  fair  consideration  in  satis- 
faction of  bona  fide  pre-existing  debts,  and  the  purchaser  after- 
wards contracted  to  reconvey  the  land  to  the  wife  of  the 
grantor,  held  that  the  subse(]uent  transaction  was  not  evidence 
of  a  fraudulent  conveyance  in  the  first  instance  for  the  pur- 
pose of  defrauding,  hindering  or  delaying  other  creditors  in 
the  collection  of  their  debts. 

3.  Conveyance  by  Debtor  to  Belative.    A  transfer  of  property  by  a 

debtor  to  a  relative,  which  has  the  effect  of  hindering  or  delay- 
ing other  creditors  in  the  collection  of  their  debts,  will  be 
scrutinized  very  closely;  yet  it  will  be  sustained  if  made  in  good 
faith  and  for  an  adequate  consideration.  Farrington  v.  Stone, 
35  Nebr.,  457,  followed. 

4.  Debtor's  Bight  to  Satisfy  or  Secure  Creditor.    A  debtor  has  a  right 

to  satisfy  or  secure  one  or  more  of  his  creditors  by  the  transfer 
of  a  reasonable  amount  of  his  property  as  security  or  payment 
of  a  bona  fide  debt;  and  the  debtor  has  the  right  to  make  sueh 
preference  of  his  creditors,  even  though  the  effect  thereof  be 
to  defeat,  hinder  or  delay  other  creditors  in  the  collection  of 
theii/debts;  and  this  is  so  even  though  the  parties  knew  that  such 
would  be  the  effect,  and  even  though  the  property  so  taken  as 
security  was  all  the  debtor  had,  if  the  value  of  the  property 
so  transferred  is  reasonably  proportionate  to  the  amount  justly 
owing  to  the  creditor  so  preferred,  and  was  taken  by  the  cred- 
itor for  the  sole  and  only  purpose  of  protecting  himself  in  the 
collection  of  his  debt. 

5.  Procedure  to  Dissolve  Attachment.  Proceedings  taken  by  a  debtor 
to  dissolve  an  attachment  levied  on  his  property,  and  after  the 
dissolution  thereof  securing  and  preferring  certain  of  his  cred- 
itors to  the  exclusion  of  the  attachment  creditor,  held  not  to 
constitute  evidence  of  a  fraudulent  transfer  of  the  debtor's 
property  for  the  purpose  of  hindering  or  delaying  his  other 
creditors. 
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Appeal  from  the  district  court  for  Washington  county. 
Heard  below  before  Dickinson,  J.    Affirmed. 

Osborn  &  Aye,  for  appellant. 

D.  W.  MerroWy  C.  C.  Wright,  U,  E.  Burnam  and  Walton 
d  Mummei^ty  contra.    • 

HOLOOMB,  J. 

In  an  action  at  law  the  appellant,  in  January,  1894, 
obtained  a  judgment  for  over  $7,000  against  the  appellee, 
V.  Bunn,  upon  which  there  was  realized  and  credited 
the  sum  of  about  |2,000.  Thereafter,  and  in  February, 
1895.  an  action  in  equity  was  begun  by  the  appellant  in 
the  nature  of  a  creditor's  bill,  for  the  purpose  of  having 
declared  fraudulent  and  void,  as  to  it,  certain  transfers 
of  property,  both  real  and  personal,  maxle  by  the  judg- 
ment debtor,  V.  Bunn,  and  to  subject  such  property  to 
the  payment  of  said  judgment.  After  trial,  in  which  all 
necessary  parties  were  brought,  issues  joined,  and  the 
submission  of  a  great  deal  of  evidence,  the  trial  court 
found  on  the  issues  in  favor  of  the  appellees,  and  a  judg- 
ment was  rendered  in  their  favor,  from  which  the  ap- 
pellant appeals  to  this  court. 

The  more  important  features  of  the  case,  in  which  are 
included  the  essential  elements  of  the  controversy,  as 
disclosed  by  the  record,  appear  to  be  as  follows:  The 
said  Bunn,  being  the  owner  of  considerable  property  and 
engaged  in  farming  on  an  extensive  scale,  was,  at  the 
time  of  bringing  the  law  action  first  mentioned,  indebted 
to  divers  persons  in  various  sums  of  money,  including  the 
plaintiff  in  that  action  who  was  the  heaviest  of  his 
creditors.  In  the  law  action  the  appellant  caused  to  be 
issued  a  writ  of  attachment  on  the  ground  of  alleged 
fraud  on  the  part  of  the  defendant  as  to  the  disposition 
of  his  property,  which  was  levied  on  the  property  of  the 
defendant  in  that  action,  now  the  judgment  debtor.  A 
motion  to  dissolve  the  attachment,  supported  by  aflfl- 
34 
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davits,  was  interposed  by  the  defendant,  which  upon 
hearing  was  sustained  and  the  attachment  dissolved, 
from  which  order  of  dissolution  no  appeal  or  other  pro- 
ceeding was  taken,  and  the  same  thereupon  became  final. 
Inunediately  after  the  dissolution  of  the  attachment  the 
defendant  exeimted  several  conveyances,  by  which  his 
other  creditors  were  secured,  and  iji  which  conveyances 
was  included  all  his  property,  both  real  and  personal, 
save  a  certain  quarter  section  of  land,  which,  after  judg- 
ment in  the  law  action,  was  levied  upon  and  sold  to  sat- 
isfy such  judgment  The  present  proceedings  were  there- 
after instituted  in  an  attempt  to  reach  the  property 
conveyed  to  the  other  creditors  as  aforesaid. 

The  evidence  in  the  equity  action  is  without  serious 
or  substantial  conflict  or  contradiction,  and  the  only 
important  question  arising  thereon  is  as  to  the  proper  de- 
ductions to  be  made  therefrom.  It  is  practically  con- 
ceded that  the  transfers  complained  of  were  made  to  se- 
cure and  satisfy  bona  fide  debts  owing  by  the  grantor,  but 
it  is  insisted  that  such  transfers  were  made  for  th<?  pur- 
pose also  of  defrauding,  delaying  or  hindering  the  ap- 
pellant in  the  collection  of  its  debt,  in  which  fraudulent 
and  unlawful  purpose  the  grantees  participated,  thereby 
rendering  such  conveyances  fraudulent  and  invalid  as  to 
the  appellant  under  the  provisions  of  section  17,  chapter 
32,  Compiled  Statutes,  entitled  "Frauds."  The  section 
just  referred  to  provides  that  conveyances  of  the  kind 
under  consideration,  made  with  intent  to  hinder,  delay 
or  defraud  creditors,  or  persons  of  their  lawful  rights, 
debts  or  demands,  shall  be  void  as  against  the  person 
so  hindered,  delayed  or  defrauded.  It  is  earnestly  in- 
sisted that  in  the  i^resent  case,  under  the  evidence,  it  is 
shown  that  the  preferred  creditors  were  not  acting  in 
good  faith  for  the  sole  purpose  of  securing  their  past 
debts,  but  were  engaged  in  a  preconcerted  effort,  in  con- 
junction with  the  judgment  debtor,  to  so  cover  up  all  his 
property  as  to  keep  it  under  his  and  the  preferred  cred- 
itors' control,  and  prevent  appellant  fro-n  collecting  its 
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judgment,  all  in  fraud  of  its  rights  as  a  judgment  cred- 
itor. We  are  unable  to  make  extended  reference  to  the 
evidence  in  the  case,  and  content  ourselves  by  saying 
that  in  the  examination  which  we  have  been  enabled  to 
make  we  find  no  violation  of  the  provisions  of  the  statute 
refeiTed  to,  nor  of  any  rule  of  law  giving  to  a  debtor,  un 
der  certain  circumstances,  when  done  in  good  faith,  the 
right  to  secure  k(  :]e  of  his  creditors  to  the  exclusion  of 
others,  even  thcmgh  the  inevitable  effect  of  the  prefer- 
ence is  to  delav  or  hinder  other  creditors  of  the  same 
debtor  in  the  collection  of  their  just  demands.  It  is  fairly 
well  establislied  bv  the  evidence  that  the  several  trans- 
fers  and  conveyances  of  which  complaint  is  made  were 
to  secure  or  satisfy  actual  and  bona  fide  pre-existing 
debts,  and  that  the  security  taken,  or  the  property  trans- 
ferred, was  not  so  disi)roportionate  in  value  as  to  raise 
any  presuniption  of  fraud  by  reason  of  such  transfer. 

l^he  right  of  a  debtor  to  prefer  certain  creilitors  to  the 
exclusion  of  others,  if  done  in  good  faith,  being  admitted, 
it  is  required  of  us  only  to  examine  into  the  case  with  a 
view  of  ascertaining  whether,  in  the  transactions  en- 
tere<l  into  in  making  such  preference,  there  has  been  any 
violation  of  law  which  would  invalidate  the  contract  or 
agreement  by  which  the  same  was  accomplished.  It  ap- 
pears that  all  the  chattel  property  of  the  debtor  was 
mortgaged  to  secure  debts  then  existing,  and  that  such 
mortgages  were,  in  the  manner  provided  by  law,  fore- 
closed, and  the  property  sold  to  satisfy  the  debts  for 
which  the  mortgages  were  given.  Certain  real  estate  was 
sold  and  transferred  in  payment  of.  other  debts  then  ow- 
ing by  the  grantor.  It  thus  appears  that  all  of  the  prop- 
erty of  the  debtor,  which  is  sought  by  these  proceedings 
to  be  reached  and  applie<l  to  the  satisfaction  of  appel- 
lant's judgment,  has  actually  been  sold  and  transferred 
from  the  debtor  in  the  payment  of  just  obligations  owing 

by  him. 

A  deed  of  conveyance  was  made  by  the  debtor  to  one 
of  his  creditors,  in  which  certain  other  debts  secured  by 
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mortgage  on  the  same  land  were  assumed  by  the  grantee. 
It  is  insisted  that  because  the  deed  was  signed  by  the 
grantor  alone,  and  acknowledged  a  day  prior  to  the  day 
the  mortgages  were  executed,  that  delivery  must  be  pre- 
sumed to  have  been  made  on  the  day  of  its  date,  and  that 
the  mortgages  of  the  subsequent  date  conveyed  no  title, 
and  were,  therefore,  void.  A  fair  construction  of  the 
different  transactions  leads  us  to  the  conclusion  that  the 
deed  waB  not  delivered  until  after  the  execution  of  the 
mortgages  securing  the  debts  assumed  by  the  grantee, 
and  that  the  deed,  when  delivered,  was  subj(M^t  to  such 
mortgages.  This  was  the  grantee's  view  of  the  trans- 
action, and  the  debts  which  the  mortgages  secured  were 
specifically  assumcnl  by  him  as  a  part  of  the  considera- 
tion. The  land  was  a  homestead.  The  wife  of  the  grantor 
did  not  sign  the  dc^ed  until  the  day .  subsequent  to  its 
date,  and  on  the  same  day  the  mortgages  were  executed 
securing  other  debts  assumed  by  the  grantee.  The 
grantee  testifies  in  effect,  that  the  deed  was  not  delivered 
until  so  acknowledj^ed,  when  he  had  it  filed  and  recorded. 
There  is  nothing  warranting  the  conclusion  that  a  deliv- 
ei*y  was  intended  by  the  grantor  until  the  time  of  manual 
delivery  to  the  grantee  and  acceptajice  by  him.  The  pre- 
sumption that  the  deed  was  delivered  on  the  date  of  its 
execution  is  thus  overcome,  and  there  is  nothing  from 
which  the  fact  may  be  inferred  that  a  delivery  was  in- 
tended before  it  was  actually  received  by  the  grantee. 
The  grantee  paid  a  full  and  fair  consideration  for  the 
land,  obtained  satisfaction  of  a  bona  fide  debt  thereby, 
and  there  is  nothing,  deducible  from  the  evidence  which 
impeaches  the  good  faith  of  the  transaction.  While  it  is 
argued  that  a  subsequent  (tontract  for  the  resale  of  the 
homestead  to  the  wife,  by  the  grantor  and  creditor,  is 
evidence  of  a  want  of  good  faith  in  the  original  transac- 
tion, we  view  it  only  as  a  laudable  effort  to  preserve  the 
homestead  to  the  use  of  the  family,  while  at  the  same 
time  devoting  all  property  which  might  lawfully  be  ex- 
acted to  the  payment  of  the  debts  of  the  homestead 
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owner.  It  is  entirely  .clear  that  the  property  had  been 
honestly  transferred  to  one  having  a  lawful  right  to 
claim  the  same  in  satisfaction  of  a  debt,  and  if  he  there- 
after contracts  to  resell  to  the  wife  of  the  debtor,  such 
transaction  can  in  no  manner  impair  the  rights  of  other 
creditors,  but  rather  assists  them  in  making  it  more  prob- 
able that  the  debtor  will  satisfy  all  debts  in  full.  ^ 

Some  of  the  transfers  were  made  to  relatives  of  the 
debtor,  and  it  is  ai'gued  that  the  evidence  does  not  show 
that  the  debts  thus  secured  or  satisfied  were  bona  ftde 
and  the  transfers  made  in  good  faith.  From  the  evidence 
we  think  it  fairly  inferable  that  the  debta,  to  secure  and 
satisfy  which  the  transfers  were  made,  were  actual,  sub- 
sisting and  just  obligations,  existing  against  the  debtor, 
and  it  is  not  disclosed  by  the  evidence  that  in  the  trans- 
actions by  which  the  debts  were  secured  or  satisfied  there 
was  a  want  of  good  faith,  or  that  the  creditors  were  actu- 
ated by  other  motives  or  acted  for  other  purposes  than 
the  securing  of  just  demands  owing  them  by  the  grantor. 
One  was  a  son  and  the  other  a  sister  of  the  debtor.  In 
Davis  V.  Schwartz,  155  U.  S.,  631,  638,  it  is  said  by  Mr. 
Justice  Brown  in  the  opinion:  "The  fact  that  the  assignee 
or  the  preferred  creditor  of  an  insolvent  debtor  is  a  rela- 
tive or  intimate  friend  is  doubtless  calculated  to  excite 
suspicion;  yet  in  reality  there  is  nothing  unnatural  in  a 
dealer  or  trader  who  is  in  need  of  credit,  or  a  loan  of 
money  to  carry  on  his  business,  first  applying  to  his  rela- 
tives for  such  loans,  and  if  the  evidence  be  undisputed 
that  the  money  was  advanced,  the  fact  that  the  persons 
making  the  loan  are  relatives  ought  not  to  debar  them 
from  receiving  security.  Their  rights  are  neither  in- 
creased nor  diminished  by  the  fact  of  relationship. 
Magniac  v.  Thomson,  7  Pet.  [U.  S.],  348;  Premt  v,  Wil- 
son, 103  U.  S.  22;  Estes  v.  Otinter,  122  U.  S.  450;.  Bean  v. 
Patterson,  122  U.  S.  496;  Qarner  v.  Second  Nat.  Bank,  151 
U.  S.  420, 432;  Aulman  v.  Atilman,  71  Iowa,  124;  Van  Patten 
t?.  Thompson,  34  N.  W.  Rep.  (la.),  763;  In  re  Alexander,  37 
Iowa,  454;  Doyle  v.  McGuire,  38  Iowa,  410."  In  Farrington 
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V,  Stone,  85  Nebr.,456,it  is  stated  in.  the  third  paragraph  of 
the  syllabus  that  "while  a  transfer  of  property  to  a  rela- 
tive by  a  person  liable  on  a  claim,  where  the  effect  will  be 
to  defeat  the  payment  of  the  same,  will  be  scrutinized  very 
closely,  yet  it  will  be  sustained,  if  made  in  good  faith 
for  an  adequate  consideration;"  and  the  opinion  by 
Maxwell,  C.  J.,  sustains  the  proposition  thus  announced. 
Says  Harrison,  J.,  in  Steinkraus  v.  Korth,  44  Nebr.,  777, 
782:  "The  rule  in  this  state  aa  to  such  transactions  has 
been  established  as  follows:  Where  property  is  conveyed 
from  one  relative  to  another  as  a  payment  of  an  allege<l 
past  due  indebtedness,  and  thereby  creditors  of  the  party 
making  the  conveyance  are  deprived  of  their  just  dues 
and  claims,  the  transaction  will  be  scrutinized  or  ex- 
amined very  closely,  and  its  bona  fides  must  be  clearly 
established,"  citing  a  number  of  cases  decided  by  this 
court.  Whether  or  .not,  in  the  present  case,  the  convey- 
ances to  the  relatives  of  the  grantor  were  made  in  good 
faith  and  for  the  sole  purpose  of  protecting  a  bona  fide 
debt  is  a  question  of  fact  to  be  determine<l  from  all  the 
evidence  in  the  case.  Applying  the  rule  spoken  of  with 
reference  to  transfers  of  the  kind  now  under  considera- 
tion, we  are  of  the  opinion  that  the  conclusion  of  the  trial 
court,  as  evidenced  by  its  general  finding  in  favor  of  the 
appellees,  is  correct  and  justified  by  the  facts  and  cir- 
cumstances surrounding  the  transactions  and  connected 
therewith.  As  to  the  right  of  a  debtor  to  secure  and  pre- 
fer one  of  his  creditors  to  the  exclusion  of  others,  it  is  said 
in  an  instruction  quoted  and  approved  by  this  court  in 
Jones  V.  Loree,  37  Nebr.,  816,  821:  "A  creditor  has  a  right 
to  take  a  chattel  mortgage  on  a  reai«5onable  amount  of  his 
debtor's  personal  property  as  security  for  liis  bona  fide 
pre-existing  debt,  and  the  debtor  has  a  right  to  make 
such  preference  of  his  creditors,  even  though  the  effect 
thereof  be  to  defeat,  hinder,  or  delay  other  creditors  in 
the  collection  of  their  debts;  and  this  is  so  even  if  the 
parties  knew  that  such  would  be  the  effect,  and  even 
though  the  property  so  taken  as  security  was  all  the 
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debtor  had,  but  in  value  reasonably  proportionate  to  the 
amount  justly  owin«;  to  the  creditor  so  preferred."  Says 
Irvixe,  C,  writing  the  opinion:  "To  say  that  knowledge 
upon  the  part  of  an  existing  cre<litor  of  the  debtor's  in- 
tention to  defraud  creditors  would  render  any  security 
demanded  by  such  creditor  fraudulent  would  be  equiva- 
lent to  saving  that  the  creditor  is  estopped  from  protect- 
ing himself  by  knowledge  of  the  very  facts  which  war- 
rant him  in  seeking  protection.  A  fraudulent  intent  may 
be  very  properly  imputed  to  a  stranger  who  knowingly 
assists  the  debtor  in  defeating  his  creditors  by  a  purchase 
of  the  debtor's  property,  but  no  such  intent  can  be  im- 
puted to  an  existing  creditor  because  of  his  knowledge 
of  such  intent,  when  for  the  sole  purpose  of  protecting 
himself  he  receives  sufficient  and  reasonable  securitv  for 
that  purpose."  To  the  same  effect  are  the  following: 
fiambergei*  v.  Sclwolfield,  160  U.  S.,  149;  Rock  Island  Plow 
(Jo.  V.  Hill,  32  S.  W.  Rep.  [Tex.],  242. 

It  is  urged  that  the  steps  taken  by  the  debtor  to  dis- 
solve the  attachment  levied  at  the  instance 'of  appellant 
in  the  action  at  law,  supported,  as  was  the  case,  by  affi- 
davits of  other  creditors  afterwards  given  a  preference 
by  securing  their  debts,  sustains  the  contention  that  the 
subsequent  acts  of  the  debtor  with  reference  to  the  dis- 
position of  his  property  to  secure  other  creditors  is  evi- 
dence warranting  the  conclusion  that  the  transfers  so 
made  are  fraudulent  and  void  as  to  appellant.  In  all 
these  proceedings  he  was  doing  only  that  which  is  per- 
mitted by  law.  If  no  cause  existed  for  suing  out  the  writ 
of  attachment,  as  we  must  assume  from  the  order  of  the 
trial  court, — and  it  is  lawful  to  secure  one  debt  to  the 
exclusion  of  another,  if  done  in  good  faith,  as  seems  to  be 
in  the  present  instance, — then  each  and  all  of  the  acts 
performed  by  the  debtor  are  consistent  with  each  othe^ 
and  in  harmony  with  law.  In  the  attachment  proceed- 
ings the  creditors  of  the  defendant,  whose  debts  were 
afterwards  secured  and  satisfied,  could  exercise  no  con- 
trol, and  were  in  nowise  responsible  for  the  action  taken. 
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Again,  it  must  be  assumed  that  the  defendant  was  in 
the  right  in  those  proceedings,  and  if  so,  wrong  can  not 
be  predicated  thereon.  The  weakness  in  the  position  of 
appellant  is  its  contention  that  because  other  just  debts 
of  the  debtor  were  secured  and  satisfied,  and  thereby  it 
was  prevented  from  collecting  its  debts,  the  evidence  war- 
rants the  inference  that  the  transactions  by  which  these 
results  were  accomplished  were  for  the  purpose  and  with 
the  intent  of  delaying  or  hindering  it  in  the  collection  of 
its  debts.  It  proceeded  by  suit  and  attachment  to  col- 
lect its  debts.  This  proved  abortive.  The  other  creditors, 
by  the  action  taken  by  appellant,  would  naturally  become 
concerned  about  their  own  debts,  and  were  justified  in 
resorting  to  all  lawful  methods  to  secure  or  satisfy  the 
same.  It  became  a  struggle  among  several  creditors  to 
have  satisfaction  of  their  demands,  and  it  is  not  strange 
under  the  circumstances  that  the  debtor  felt  more  dis- 
posed to  secure  those  whom  he  did,  or  that  some  of  the 
creditors  were  more  successful  than  appellant  in  obtain- 
ing the  desired  security  or  payment.  It  can  not,  we  think, 
be  said  that  there  was  on  the  part  of  the  different  cred- 
itors any  purpose  or  intent  shown,  except  to  obtain  se- 
curity or  satisfaction  of  their  demands,  and  that  in  doing 
so  they  a^'ted  within  the  limits  prescribed  by  law,  and 
obtained  only  such  property  as  was  reasonably  sufficient 
at  a  fair  valuation  to  answer  the  purpose  for  which  it 
was  ti'ansferred.  Bad  faith,  or  an  intent  to  hinder  or  de- 
lay the  appellant  in  the  collection  of  its  debts,  on  the  part 
of  the  other  creditors,  or  either  of  them,  is  not,  we  think, 
shown  by  the  evidence.  It  is  not  necessary  for  us  to 
discuss  the  evident  purposes  or  intent  of  the  debtor.  It 
may  be  conceded  that  his  object,  intent  and  purposes 
were  those  condemned  by  the  statute,  but  it  doe®  not  ap- 
pear that  the  other  creditoi-s  shared  or  participated  in 
such  wrongful  intent  or  purposes,  or  assisted  him  in 
carrying  them  into  execution  any  further  than  was  the 
necessary  and  inevitable  result  in  securing  to  themselves 
that  which  was  justly  due  them  and  which  they  might 
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lawfully  do.  The  conclusion  of  the  trial  court  must  be 
regarded  as  being  right  and  justified  by  the  evidence. 
There  was  no  restraint  on  the  debtor  to  make  such  law- 
ful disposition  of  his  property  as  he  might  desire.  Those 
who  were  vigilant  and  active  in  securing  the  debts  owing 
to  them  are  not  at  all  blamable  for  obtaining  satisfaction 
or  security,  if  done  honestly  and  for  that  pui-pose  alone, 
even  though  such  acts  had  the  effect  of  depriving  the 
attaching  creditor  of  full  satisfaction  of  its  judgment  af- 
terwards obtained.  The  whole  transaction  involves,  pri- 
marily, questions  of  fact  The  trial  court  heard  all  the 
witnesses,  was  acquainted  with  all  the  circumstances,  and 
was  in  an  advjintageous  position  to  make  just  and  proper 
deductions  from  the  evidence  in  the  case,  and  the  conclu- 
sion reached  we  hold  to  be  justified  by  the  record. 

For  the  reasons  given  the  judgment  should  be  affirmed, 
which  is  accordingly  done. 

Affirmed. 


Green  &  Van  Duyn  v.  Lancaster  County. 

Filed  Mabch  6, 1901.    No.  11,076. 

1.  Evidence.     Evidence  examined,  and  held  to  support  the  verdict  of 

the  jury  and  the  judgment  rendered  thereon. 

2.  Instructions.     Instructions  given,  set  out  in  the  opinion,  held  to 

correctly  state  the  law  under  the  evidence  regarding  the  plea 
of  accord  and  satisfaction  in  the  answer  of  defendant. 

3.  .  It  is  not  error  to  refuse  an  instruction  regarding  a  propo- 
sition which  is  substantially  covered  by  another  instruction 
already  given. 

4.  .     Ruling  of  trial   court  refusing  an  instruction   requested 

to  the  effect  that  the  claims  filed  by  the  plaintiffs  were  in  part 
only  of  their  demands  against  the  county,  held  proper. 

5.  Accord  and  Satisfaction:  Evidence.    An  agreement  of  accord  and 

satisfaction,  which  has  been  performed,  between  a  county  board 
representing  the  county  and  those  having  claims  against  the 
county,  may  be  proven  by  parol  evidence  in  the  absence  of  any 
written  record  or  minutes  of  the  county  board  of  such  agree- 
ment. 
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6.  Contract:    Acceptixg  Renkfit:    Record:     Estoppel.     Where  such 

contract  has  been  executed  and  the  plaint iifs  have  accepted  its 
beneiitR,  they  can  not  be  heard  to  complain  because  the  same 
was  not  entered  on  the  minutes  of  the  county  board. 

7.  Session  of  Board:    Record:    Meet  inc.:     Prescmption.     Where  the 

minutes  show  a  session  of  the  count v  board  for  the  tr:iiisa<;tioa 

of  business  of  the  county,  the  st\ssion  will  he  presumed  to  have 

been  legally  convened,  and  the  ]>unlen  is  on  the  party  assailinj^  ! 

its  leg-ality  to  prove  that  it  was  neither  a  called  nor  a  reg-ular 

session.  i 

i 

8.  Beneficiary:  Kstoppfx.     A.  party  who  has  received  the  benefits  of 

an  executed  contract  entered  int(»  with  the  county  at.  a  meet- 
ing of  the  county  board  is  estopped  from  denying  the  legality 
of  the  session  at  which  such  contract  was  ♦Mitered  into. 

9.  Testimony:    Vai.ie   of   Service.     Objection    to   certain    testimony 

of  witnesses,  who  were  permitted  to  testify  as  to  the  value  of 
ser\ices  cluimcd  to  have  been  rendered  b^'  plaintiffs,  held  not 
well  taken. 

Error  from  the  district  coiii't  for  Lancaster  county. 
Fried  below  before  TimxE,  J.    Affirmed, 


ri' 


Walter  J.  Lambj  Lo7*^c//:o  M\  HUlnujsh'n  and  Robert  J. 
(Irevne,  for  plalntiflFs  in  error. 

TJiomitfi  G.  Muntjvr  and  Jamrs  L,  CahJirrlL  contra. 

Hoi.roMB,  J. 

Suit  was  instituted  by  tlie  plaintiffs  in  error  in  the 
lower  court  against  Lancaster  county,  defendant  in  en*or, 
on  a  written  contract  for  services  alleged  to  have  been 
rendennl  and  money  expended  in  assisting  the  county 
coniiTiissionei*s  of  defendant  countv  in  refunding  at  a 
lower  rate  of  interest,  and  negotiating  a  sale  therei>f,  a 
series  of  bonds  tlieretofoi'e  issued  by  the  county  and  ag- 
gregating in  amount  some  ?350,000.  Although  stated  in 
different  ways  in  three  separate  causes  of  action,  the  gist 
of  the  petition  is,  in  substance,  that  the  plaintiffs  had 
been  employed  to  assist  the  county  commissioners  in  the 
refunding  of  the  bonds  of  the  county  at  a  lower  rate  of 
interest,  for  which,  according  to  the  contract  on  which 


■ 
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the  axition  was  based,  they  were  to  receive  "a  fair  com- 
pensation for  their  services  rendered  and  moneys  ex- 
pended in  that  behalf  for  the  county,"  and  that  in  pursu- 
ance of  such  agreement  services  were  rendered  and  money 
expended  of  the  total  amount  and  value  of  $7,500,  of 
Nvhich  f 4,500  was  for  moneys  expended  in  and  about  the 
refunding  and  negotiating  the  aforesaid  bonds,  and  that 
there  had  been  paid  the  plaintiffs  on  account  the  sum  of 
f2,000,  leaving  a  balance  due  of  |5,500,  for  which  judg- 
ment was  prayed.  To  this  petition  an  answer  was  pre- 
sente<l  which  consisted,  first,  of  an  admission  of  the 
contract,  and  that  the  plaintiffs  rendertnl  some  services 
thereunder,  a  denial  that  there  was  anything  due  and  a 
denial  of  all  the  other  allegations  of  the  petition;  and,  sec- 
ond, of  a  plea  of  accord  and  satisfaction,  it  being  alleged, 
in  substance,  that  after  the  bonds  mentioned  had  been 
refunded,  and  all  transactions  connected  therewith  com- 
pleted, demand  was  made  against  the  county  for  services 
and  expenditures  claimed  to  have  bc^en  made  and  per- 
formed under  the  contract;  that  the  claims  and  demands 
were  disputed  by  the  county,  and  that  the  plaintiffs  and 
defendant  thereupon  entered  into  an  agretMuc^nt  of  set- 
tlement of  all  demands  of  plaintiffs,  whereby  they  agreed 
to  fQe  two  claims  of  $1,000  each  against  the  defendant, 
which  it  was  agreed  should  be  allowed,  and  that  the  de- 
fendant had  satisfied  and  dischai'ged  all  of  said  claims 
by  paying  the  said  plaintiffs  the  sum  of  |2,000  by  the 
method  agreed  upon;  and  that  the  plaintiffs  accepted  and 
received  the  samein  full  satisfaction  of  their  claims  un- 
der the  original  contract.  To  this  answer,  in  reply  a  gen- 
eral denial  was  filed.  T-pon  a  trial  to  the  court  and  a 
jury  a  verdict  was  returned  in  favor  of  the  defendant 
count}'.  After  a  motion  for  a  new  trial  was  overruled, 
and  judgment  was  entered  on  the  verdict,  proceedings 
in  error  w^ere  instituted  in  this  court  to  obtain  a  reversal 
of  such  judgment.  Several  allegefl  errors  are  assigned 
and  argued  as  grounds  for  a  reversal,  the  principal  ones 
of  which  will  be  noted  in  their  order  of  presentation. 
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It  is  ar{?u(Hl  that  the  evidence  is  not  sufficient  to  sup- 
port the  verdict  and  judgment.  In  other  words,  it  is 
claimed  that  the  plea  of  accord  and  satisfaction  is  not 
sustained  by  the  evidence  in  the  case.  The  argument  is 
based  on  the  following  view  of  the  case,  assumed  by 
plaintiffs  in  error  as  con-ect  It  will  be  observed  that 
under  the  causes  of  action  as  pleaded  by  the  plaintiffs 
the  sum  of  $4,500  is  claimed  to  be  due  them  for  moneys 
expended  in  behalf  of  the  county  under  their  contract, 
and  the  further  sum  of  $3,000  as  compensation  for  serv- 
ices performed,  which,  after  deducting  or  crediting  the 
amount  paid  them,  viz.,  $2,000,  left  a  balance  of  $5,500 
due.  It  is  claimed  by  the  plaintiffs  that  while  there  may 
be  evidence  tending  to  show  and  which  may  support  a 
finding  as  to  an  accord  and  satisfaction  of  the  claim  for 
compensation  for  services  rendered,  it  is  entirely  insuffi- 
cient to  prove  any  settlement  of  plaintiffs'  demand  for 
money  expended  in  and  about  the  matter  of  their  em- 
ployment under  the  contract.  We  are  disposed  to  the 
view  that  this  is  too  naiTow  a  construction  to  place  on 
the  evidence  relative  to  the  alleged  accord  and  satisfac- 
tion, and  that  if  it  justifies  a  finding  in  favor  of  the 
county  of  a  settlement  of  any  part  or  item  covered  by  the 
original  contract,  it  will  warrant  the  conclusion  that  the 
accord  and  satisfaction  was  a  settlement  for  all  purposes. 
In  other  words,  if  the  evidence  justifies  the  inference  that 
an  agreement  of  accord  and  satisfaction  was  entered  into, 
and  that  the  claim  for  compensation  for  services  was  in- 
cluded therein,  then  it  is  sufficient  to  show  a  settlement 
of  all  matters  in  dispute  between  the  county  and  the 
plaintiffs  growing  out  of  or  in  relation  to  the  contract 
of  employment. 

In  the  claims  filed  by  the  plaintiffs  and  allowed  by  the 
county  board  it  is  stated  that  the  claim  is  made  for  serv- 
ices or  commissions,  and  also  for  moneys  alleged  to  have 
been  exi>ended  in  behalf  of  the  county.  It  is  stated  by 
several  witnesses  that  the  settlement  was  for  expenses 
as  well  as  for  services,  and  for  the  whole  transaction  by 
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reason  of  which  the  plaintiffs  claimed  a  right  of  recovery. 
The  contract  itself  is  but  a  single,  indivisible  instrument, 
which,  once  satisfied,  eancels  all  obligations  arising  there- 
under. Under  a  claim  made  by  the  plaintiffs,  based  on 
the  terms  of  the  instrument,  which  has  been  adjusted, 
the  natural,  probable  and  rational  inference  to  be  drawn 
therefrom  is  that  it  covered  every  item  in  controversy, 
and  unless  there  is  something  disclosed  by  the  evidence 
to  indicate  that  the  settlement  was  restricted  to  one 
branch  only  of  the  matters  in  controversy,  we  think  a 
jury  would  be  warrante<l  in  finding  that  the  settlement 
was  intended  as  a  satisfaction  and  discharge  of  all  obli- 
gations under  the  contract,  even  though  each  item  may 
not  be  clearly  and  specifically  expressed  in  the  subse- 
quent agreement.  The  evidence  in  this  case  we  regard 
as  amply  sufficient  to  show  that  the  agreement,  if 
established,  was  intended  to,  and  did,  embrace  the  dis- 
puted item  of  moneys  alleged  to  have  been  expended,  as 
well  as  the  claim  for  services  rendered.  Both  or  neither, 
we  think,  were  satisfied  in  the  manner  alleged  by  de- 
fendant. 

Regarding  this  same  subject  it  is  suggested  that  error 
was  committed  by  the  trial  court  in  the  giving  and  re- 
fusal of  certain  instructions  to  the  jury.  It  is  urged  that 
before  an  accord  and  sat i>t action  can  operate  as  a  settle- 
ment of  a  prior  claim  of  indebtedness,  in  the  agreement 
there  must  have  been  a  meeting  of  the  minds  of  the 
parties  touching  the  whole  matter.  The  same  point 
regarding  the  evidence  is  sought  to  be  made  and  applied 
to  the  instructions,  in  which  it  is  claimed  this  distinction 
or  difference  was  not  clearly  presented  to  the  jury,  and 
by  the  refusal  of  an  instruction  requested  by  plaintiffs  in 
which  the  distinction  is  recognized  the  plaintiffs  were 
prejudiced  to  an  extent  calling  for  a  revei-sal  of  the  judg- 
ment. The  requested  instruction,  among  other  things, 
says:  "It  is  not  sufficient  on  the  part  of  the  defendant 
to  establish  that  at  the  time  of  the  proposed  settlement 
that  they  refused  to  pay  more  than  |2,000.00     ♦     ♦     ♦ 
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and  that  in  pursuance  thereof  the  plaintiffs  might  file 
two  claims  of  $1,000.00  each  and  that  the  plaintiffs  did 
so  file  two  claims  of  f  1,000.00  each  which  were  allowed, 
but  it  is  uecessai*y  in  addition  thereto  for  the  defendant 
to  establish  to  your  satisfaction  that  the  plaintiffs  and 
each  of  them  actually  understood  that  and  assented  to 
their  proposals,  and  agreed  in  fact  to  receive  such  sums 
as  a  satisfaction  in  full,  and  to  release  the  county  from 
all  claims  and  demands  under  the  contract."  On  the 
same  point,  the  court,  on  its  own  motion,  instructed  the 
jury  as  follows: 

"You  are  instructed  that  if  you  find  from  the  evidence 
that  there  was  a  dispute  in  good  faith  between  the  board 
of  county  commissioners  of  defendant  county,  and  the 
plaintiffs  as  to  the  amount  justly  due  them  under  said 
contract,  and  that  said  dispute  was  settled  by  such 
county  board  agreeing  to  allow  and  pay,  and  the  said 
plaintiffs  to  accept  and  receive,  $2,000.00  in  full  settle- 
ment and  satisfaction  of  said  claim,  and  that  in  pursu- 
ance of  said  claim  and  that  in  pursuance  of  such  settle- 
ment and  agreement  such  sum  of  money  was  allowed  by 
such  board  and  paid  to  and  received  by  said  plaintiffs, 
then  said  plaintiffs  cannot  recover  in  this  action,  and 
your  verdict  should  be  for  defendant, 

"And  you  are  fuHher  instructed  that  if  you  find  from 
the  evidence  that  there  was  a  disagreement  in  good  faith 
between  the  plaintiffs  and  said  board  of  county  commis- 
sioners  with  res])Oct  to  the  amount  due  and  owing  said 
plaintiffs  under  said  contract,  and  that  said  boanl  pro- 
posed to  allow  and  pay  to  them  the  sum  of  $2,000.00  in 
full  satisfaction  and  settlement  of  said  claim,  that  then 
it  was  optional  with  said  plaintiffs  to  accept  said  sum  or 
to  refuse  the  same.  But  if  you  further  find  that  said 
plaintiffs  exercised  such  option  by  accepting  such  allow- 
ance and  receiving  such  sum,  then  they  would  be  bound 
by  the  condition  that  such  allowance  and  payment  was 
in  fnll  satisfaction  and  settlement  of  said  claim,  to  the 
same  extent  that  they  would  have  been  bound  had  they 
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expressly  agreed  to  such  condition;  and  this  would  be 
true  even  as  against  any  secret  or  expressed  intentions  to 
the  contrary  or  any  protests  then  or  subsequently  made." 

We  think  the  instructions  given  are  a  fair  exposition  of 
the  law,  and  submitted  the  question  to  the  jury  in  such 
manner  that  they  were  not  misled  or  the  plaintiff's  in  any 
way  prejudiced.  In  the  instructions  given  there  was 
enunciated  substantially  the  same  proposition  contained 
in  the  instiniction  requested  and  refused,  the  giving  of 
which  would  have  been  only  in  the  nature  of  a  repetition 
and  therefore  unnecessary.  The  jury  were  requii-ed  to 
ascertain  and  find  whether  there  was  a  disputed  claim 
existing  between  the  litigants;  whether,  for  the  purpose 
of  reaching  a  settlement  and  adjustment  of  the  matter, 
both  parties,  in  settlement  and  satisfaction  of  the  prior 
demands  and  claims,  entered  into  an  agreement  whereby 
the  defendant  agreed  to  pay  the  sum  mentioned,  and  the 
plaintiffs  to  accei)t  the  same,  in  satisfaction  of  their 
claims  and  demands,  and  whether  the  money  was  so  paid 
in  purauance  of  such  agreement.  It  will  hardly  be  con- 
tended that  any  secret  intention  or  mental  reservation 
could  be  considercHl  by  the  jury  in  detennining  the  truth 
of  the  matter.  The  question  of  the  existence  of  the  sub- 
stituted agreement  for  the  original  contract  was  one  prop- 
erly-for  the  jury,  to  be  determined  from  the  actions,  con- 
duct and  statements  of  the  parties  thereto,  and  was  fairly 
submitted  to  them  in  the  instructions  given.  If  they 
found  that  the  defendant  county  proposed  to  pay  the  sum 
mentioned  in  settlement  of  the  demands  agiiinst  the 
county  made  by  tlie  plaintiffs,  and  the  proposition  ac- 
cepted and  the  money  thereafter  paid  as  agreed,  this 
would  be  a  complete  bar  to  any  recovery  on  the  original 
contract.  There  was  no  error  in  the  ruling  of  the  court 
in  refusing  the  instruction  requested. 

The  payment  of  the  |2,000  credited  by  plaintiffs  on  ac- 
count and  claimed  by  the  defendant  as  a  satisfaction  of 
the  entire  demand  was  secured  by  filing  two  claims 
against  the  county  which  were  allowed  by  the  board, 
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each  claim  being  of  the  same  date,  consecutively  num- 
bered, filed  at  the  same  time,  for  $1,000  each,  and  in  esuch 
of  wliich  it  was  stated  that  the  claims  were  "to  part 
expen^^es,  services  and  commissions  for  refunding  f350,- 
000  5^  Lancaster  county  bonds  to  $350,000  Lancaster 
county  bonds  drawing  ii  interest."  An  instruction  was 
requested  based  on  the  wording  of  the  two  claims,  in 
which  it  was  stated  in  substance  that  the  filing  and  al- 
lowance of  these  claims  were  for  part  only  of  the  amount 
due,  and  that  they  furnish  no  evidence  of  anything  be- 
yond or  different  from  that  contained  in  the  record,  that 
they  are  a  payment  and  satisfaction  of  the  amount 
claimed  as  written  down  and  set  forth  in  the  claim  upon 
which  the  board  acted.  The  instruction  was  rightly 
refused.  Whether  or  not  these  claims  were  allowed  and 
paid  in  pursuance  of  the  allegiMl  agreement  of  accord 
and  satisfaction,  or  otherwise,  was  a  question  for  the 
jury,  not  on  the  w^ording  of  the  claims  alone,  but  under 
all  the  evidence  bearing  on  the  subject.  In  each  claim,  it 
is  true,  it  is  stated  that  it  is  in  part  of  the  expenses^  serv- 
ices, etc.,  but  the  two  parts  when  taken  together  may  be 
compensation  in  whole  or  in  full.  Whether  the  com- 
pensation secured  under  the  two  claims  was  in  full  or 
only  in  part  of  the  entire  demand  can  not  be  ascertained 
from  a  reading  of  the  claims  themselves,  but  resort  must 
be  had  to  extraneous  evidence  to  explain  the  ambiguity. 
The  wording  of  the  vouchers  was  not  inconsistent  with 
the  claims  of  either  of  the  respective  parties.  The  jury 
were  compelled  to  look  elsewhere  for  evidence  to  satisfy 
them  regarding  their  true  intent  and  purpose. 

The  agi-eement  of  settlement  claimed  by  defendant  was 
proven  by  parol  testimony,  there  being  no  record  or 
minutes  of  the  same  kept  in  the  journals  of  the  county 
board.  It  is  insisted  that  such  evidence  is  incompetent 
and  that  the  record  of  the  filing  and  allowance  of  the 
claims  can  in  nowise  be  affected  by  such  parol  testimooiy. 
It  is  said  that  the  action  of  the  board  on  the  claims  is 
judicial  in  its  nature,  and  that  any  conversatian  or  verbal 
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agreement  in  relation  thereto  is  wholly  immaterial  and 
incompetent.    We  think  counsel  fails  to  distinguish  be- 
tween acts  of  the  board  which  are  administrative  in 
character  and  those  usually  held  to  be  quasi-jxidicmh    In 
this  case  the  contract,  if  made,  of  accord  and  satisfaction 
is  administrative.    It  is  the  exercise  of  an  authority  be- 
longing to  the  county  board  in  the  administration  of  the 
aifairs  of  the  county.     It  rests  on  the  same  power  ex- 
ercised in  making  the  original  contract.    While  the  ap- 
proval of  the  two  claims  was  in  form  a  (/?/fl/?i-judicial  act, 
it  was  in  this  case  a  very  perfunctory  one,  and,  if  de- 
fendant's theory  is  correct,  was  done  in  pursuance  of, 
and  for  the  purpose  of  carrying  into  execution,  the  prior 
agreement  of  accord  and  satisfaction.     Leaving  out  of 
mind  the  judicial  act  of  approval  of  the  claims  as  filed, 
we  are  to  consider  whether  the  agreement  of  settlement, 
assuming  it  to  have  been  made  and  not  entered  on  the 
journal  or  minutes  of  the  county  board,  can  be  proven  by 
parol  testimony.     The  county  board  was  authorized  to 
make  such  agreement.     They  appear  to  have  made  it. 
The  same  has  not  only  been  entered  into,  but  also  fully 
executed.    We  know  of  no  rule,*  or  of  any  reason  for  a 
rule,  that  would  not  allow  a  contract  thuie  made  and 
executed    to    be    established    by    parol    testimony    in 
the  absence  of  any  record  of  the  same.     So  far  as  our 
observation   has  gone,  the  authorities   are  uniform   to 
the    effect    that    such    may    be    done    in    the    absence 
of   a    statutory    requirement    that    a    record    shall    be 
made   of   a   contract   in   order  to   render  it  valid  and 
binding.    Ragoss  v.  Cuming  County,  36  Nebr.,  375;  Jordan 
f.  Osceola  County^  59  la.,  388;  Baker  v.  Johnson  County, 
33  la.,  151;  Chicago,  K.  &  TF.  7?.  Co.  v.  Stafford  County,  36 
Kan.,  121;  County  of  Franklin  v.  Layman,  145  111.,  138; 
McCabe  v.  Commissimiers  of  Fountain  County,  46  Ind.,  380. 
The  contract  having  been  executed  and  the  plaintiffs 
having  accepted  its  benefits,  can  not  be  heard  to  com- 
plain because  the  same  was  not  entered  on  the  minutes 
of  the  county  board.     Commissioners  of  Athens  County  v. 
35 
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Railroad  Co.,  37  Ohio  St,  205;  Pacific  Bridge  Co.  v.  Clacka- 
mas County^  45  Fed.  Kep.,  217. 

Finally,  it  is  urged  that  the  county  board  was  not  in 
legal  session  at  the  time  of  making  the  alleged  contract, 
and  could  not,  therefore,  enter  into  any  valid  and  bind- 
ing agreement  of  the  kind  alleged  by  defendant.  For 
two  good  and  sufficient  reasons  this  contention  can  not 
prevail.  The  evidence  bearing  on  tl\e  subject  is  without 
contradiction,  and  the  sole  and  only  question  is  as  to  the 
proper  conclusion  to  be  reached  therefrom.  To  maintain 
their  position  that  the  board  was  not  in  legal  session  the 
plaintiffs  rely  on  the  fact  that  the  record  or  minutes  of 
the  county  board  do  not  contain  any  record  of  a  call  for 
a  special  meeting  to  be  held  on  the  19th  of  February,  the 
day  the  alleged  contract  was  entered  into,  and,  second, 
the  record  is  silent  as  to  adjournments  of  the  board  of  its 
regular  sessions  from  day  to  day  from  the  time  of  its 
meetings  in  regular  session  on  the  second  Tuesday  in 
January  until  the  19th  of  February.  Whether  the  board 
did  in  fact  adjourn  from  time  to  time  after  meeting  in 
regular  session  in  January,  to  and  including  the  19th  of 
February,  is  neither  ppoven  nor  disproven  from  the 
record,  except  as  to  the  proper  presumptions  which  may 
be  indulged  in  from  the  record  as  it  appears.  The  record 
shows  no  final  adjournment  after  the  board  convened  in 
regular  session  in  January  prior  to  its  session  on  Febru- 
ary 19,  when  the  alleged  agreement  was  entered  into ;  nor 
is  it  shown  that  an  adjournment  was  taken  from  one 
meeting  to  another,  which  by  the  minutes  appear  to  have 
been  held  for  the  purpose  of  transacting  the  business  of 
the  county.  The  presumption  is  in  favor  of  the  regularity 
of  the  proceedings  after  the  regular  meeting  in  January, 
and  in  the  absence  of  a  record  showing  an  adjournment 
sine  die,  where  it  is  shown  that  the  board  has  met  and 
transacted  business  from  time  to  time,  it  will  be  pre- 
sumed such  sessions  were  continuous  or  in  pursuance  of 
prior  adjournments,  although  the  several  adjournments 
are  not  noted  on  the  records.    The  proof  that  the  min- 
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utes  of  the  meetings  of  the'board  did  not  show  a  call  for 
a  special  session  does  not  prove  that  notice  of  a  called 
meeting  was  not  in  fact  given  as  required  by  section  57, 
chapter  18,  Compiled  Statutes.  That  section  provides  for 
the  county  clerk  calling  a  special  session  upon  giving 
five  days'  notice  of  the  time  and  object  of  the  meeting, 
but  the  fact  that  a  record  was  not  made  of  the  call  would 
not  invalidate  it  if  notice  was  actually  given.  The  pre- 
sumption being  in  favor  of  the  regularity  of  the  proceed- 
ings of  the  county  board  in  the  exercise  of  their  general 
powers  and  duties  in  administering  the  affairs  of  the 
county,  and  that  they  were  duly  convened  when  by  the 
record  a  session  is  purported  to  have  been  held,  the  bur- 
den was  on  the  plaintiffs  to  show  that  the  meeting  was 
illegal  or  unauthorized,  and  having  failed  so  to  do,  the 
session  will  be  held  to  have  been  duly  convened  and  held 
in  the  manner  provided  by  law.  Rutherford  v.  Hamilton^ 
97  Mo.,  543;  Board  of  Supermsorg  of  Wayne  County  v. 
Circuit  Judges,  106  Mich.,  166;  Allen  v.  Cerro  Qordo  County, 
34  la.,  54;  Prezinger  v.  Harness,  114  Ind.,  491;  Stockton  v. 
Pmcell,  29  Fla.,  1,  61;  Brigins  v.  Chandler,  60  Miss.,  862. 
Assuming,  however,  that  the  session  of  the  board  at 
which  the  agreement  was  made  was  irregular  and  not 
properly  called,  the  plaintiffs  are  not  in  a  position  to  take 
advantage  of  the  irregularity.  The  contract  having  been 
entered  into,  under  which  they  have  enjoyed  its  bene- 
fits and  advantages  by  receiving  and  accepting  the 
sums  of  money  paid  thereunder,  and  the  contract  having 
been  fully  performed,  they  can  not  now  be  heard  to  ques- 
tion the  regularity  of  the  proceedings  by  which  the  agree- 
ment was  made  and  entered  into.  Under  the  pleadings 
and  the  evidence,  conceding  the  contract  to  have*  been 
made  as  claimed  by  the  defendant,  the  plaintiffs  are 
clearly  estopped  from  questioning  the  legality  of  the 
session  of  the  county  board  at  the  time  the  agreement 
was  entered  into.  City  of  Buffalo  v.  Balcom,  32  N.  E.  Rep. 
[N.  Y.],  7;  Wilder  v.  Commissionerg  of  Hamilton  County,  41 
Ohio  St,  601;  Commissioners  v.  Railroad  Co.j  37  Ohio  St, 
265;  Pacific  Bridge  Co,  v.  ClacTcamas  County,  supra. 
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Some  objection  is  offered  to  certain  testimony  of  wit- 
nesses for  the  defense  residing  in  Chicago,  who,  over 
obj(K*tions,  were  pennitted  to  testify  as  to  the  value  of 
the  services  claimed  to  have  been  rendered  by  the  plain- 
tiffs in  the  matter  of  refunding  the  bonds  of  the  county 
under  the  contract.  These  witnesses  show  themselves 
qualificHl  to  testify  on  the  subject,  and  we  find  no  valid 
objection  to  the  admission  of  the  evidence  objected  to. 

The  judgment  of  the  trial  court  is 

AFFraMED. 


Charles  J.  Olson,  appellee,  v.  Walter  J.  Lamb  bt 

AL.,  APPELLANTS. 
Filed  March  6, 1901.    No.  11,672. 

1.  Appeal:  Reversal:  Trial  De  Novo:  Amendment:  Discretion:  Re- 

view. Where  on  an  appeal  to  this  court  in  an  equity  action  the 
judgment  of  the  trial  court  is  reversed  and  the  cause  remanded 
with  instructions  to  retake  an  accounting  between  the  parties, 
the  trial  court  may,  in  its  discretion,  permit  an  amendment 
to  the  pleading's  and  a  trial  de  7WVo  respecting  such  issue;  and 
unless  there  is  an  abuse  of  discretion,  the  allowance  of  the 
amendment  will  be  held  not  erroneous. 

2.  :  :   Costs.     Where  one  of  the  litigants  in  the  trial  of 


the  case  was  denied  any  relief  and  decreed  to  pay  half  the  costs, 
and  on  appeal  the  decree  was  held  erroneous  and  the  party 
entitled  to  aifirmative  relief,  the  judgment  of  reversal  also  re- 
verses the  decree  as  to  costs. 

3.  Motion  to  Betax  Costs:    Filing  at  Subsequent  Term:     Effect: 

Jurisdiction.  A  decree  as  to  costs  having  been  rendered  in  the 
action,  and  a  motion  to  retax  filed  at  a  subsequent  term,  held, 
that  the  motion  was  in  effect  a  motion  to  vacate  or  modify  the 
decree  as  to  costs,  and  being  filed  at  a  subsequent  term,  the 
court  was  without  jurisdiction  to  act  thereon. 

4.  Action    for    Accounting:     Redemption    and    Equitable    Relief: 

I*leadinc.s:  Evidence:  Personal  Judgment.  The  action  being 
in  equity  for  an  accounting  between  the  part,ies,  for  the  right 
to  redeem  and  "for  such  other  and  further  relief  as  equity 
may  require,"  a  personal  judgment  under  the  pleadings  and  the 
evidence  held  proper. 
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ArPEAL  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Walter  J.  Lamb,  for  appellants. 

Ricketts  &  Wilson,  contra. 

HOLCOMB,  J. 

This  is  an  action  in  equity,  which  for  the  second  time 
is  here  for  consideration.  On  the  first  appeal  an  exhaust- 
ive opinion  was  filed,  determininj;  and  disposing  of  all 
the  essential  points  of  difference  in  controversy  and  re- 
manding the  case  with  special  directions  for  further  pro- 
ceedings in  accordance  with  the  view^s  expressed  in  the 
opinion.  Ohon  v.  Lamb,  56  Nebr.,  104.  The  case  is  fully 
stated  in  that  opinion  and  need  not  here  be  repeated. 

The  controversy  as  it  now  stands  is  with  regard  to  the 
rights  of  the  respective  parties  as  determined  by  the 
trial  court  in  the  subsequent  proceedings  after  the  re- 
manding of  the  case  on  the  last  appeal.  Lamb  appeals 
from  the  judgment  last  rendered  in  the  district  court, 
and  the  other  parties,  by  reason  of  a  cross-appeal,  ajjpear 
also  in  the  role  of  appellants.  In  the  opinion  referred  to 
it  is  said:  "As  to  Olson  the  case  must  be  reversinl  and 
remanded  with  directions  to  the  trial  court  to  retake  the 
account,  allowing  to  Olson  the  benefit  of  the  discounts 
at  which  Lamb  purchased  the  liens,  including  the  |1,000 
remittitur,  and  to  allow  him  also  the  reasonable  value  of 
his  work  under  the  contract  to  complete  the  building;  to 
charge  Lamb  with  rents.  On  the  other  hand  Lamb 
should  be  credited  with  his  actual  disbursements  in  buy- 
ing the  property,  in  completing  the  building  and  in  man- 
aging the  same.  He  should  be  allowed  nothing  for  legal 
services,  but  receive  a  reasonable  compensation  for  su- 
perintending and  managing  the  property  after  he  ac- 
quired title." 

With  reference  to  the  appellee,  the  Prentice  Brown- 
stone  Company,  the  opinion  says:    "The  stone  company 
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must  also  be  permitted  to  redeem.  In  adjusting  its  ac- 
count it  should  be  allowed  credit  for  such  proi)ortion  of 
this  |1,000  [the  remittitur]  a«  it  would  have  been  ap- 
portioned had  the  bid  been  that  much  higher  and  no 
remittitur  entered.  It  should  also  be  given  the  benefit 
of  the  discounts  on  the  two  liens"  [referring  to  the  two 
liens  purchased  by  Lamb  at  a  discount]. 

The  case  is  thus  narrowed  down  to  an  accounting  be- 
tween the  contesting  parties  according  to  the  method 
held  in  the  opinion  to  be  proper  in  determining  their  re- 
spective rights  and  interests  in  the  subject-matter  of  the 
litigation. 

After  the  cause  was  remanded,  permission  was  applied 
for  and  obtained  to  amend  the  pleadings  as  against 
Lamb,  by  alleging  that  for  one  of  the  liens  purchased  by 
him,  denominated  the  Leavitt  lien,  he  paid  nothing  there- 
for, having  secured  the  same  by  trading  worthless  paper. 
In  the  first  pleading  the  discount  was  alleged  to  be  flOO; 
by  the  amendment  it  was  sought  to  allege  and  prove 
that  it  was  much  greater  and  equaling  the  teuce  value  of 
the  lien.  Under  the  amended  pleadings  and  proof  the 
amount  found  to  have  been  paid  for  the  Leavitt  lien  by 
Lamb  was  $1,050,  some  $525  less  than  under  the  former 
decree. 

Complaint  is  made  because  of  the  action  of  the  trial 
court  in  allowing  the  amendment  spoken  of,  it  being  con- 
tended that  under  the  special  majidate  the  amendment 
was  not  permissible  and  that  the  finding  thereunder 
should  be  disregarded,  and  the  i)arties'  rights  with  re- 
spect to  the  item  affected  by  the  amendment  be  held  to 
be  as  fixed  in  the  first  decree.  Under  the  special  man- 
date the  cause  was  remanded  with  directions  to  retake 
the  accounts  of  the  parties,  the  first  having  been  improp- 
erly taken.  This  was  in  effect  a  direction  to  relitigate 
the  question  of  the  state  of  the  accounts  of  the  litigants. 
Upon  this  issue  a  trial  de  novo  was  permissible,  or  the 
case  might  proceed  on  the  evidence  already  taken.  The 
pleadings  might  be  amended  with  respect  to  the  accounts 
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of  the  parties,  not  as  a  matter  of  right,  but  in  the  exercise 
of  a  sound  discretion  vested  in  the  trial  court,  and  its 
action  in  regard  thereto  will  not  be  held  erroneous  unless 
there  appears  an  abuse  of  discretion.  Troup  v.  Horbachy 
57  Kebr.,  644;  Pinkham  v.  PinkhuMy  60  Nebr.,  600. 

On  the  first  hearing  half  the  costs  of  the  action  was 
decreed  against  the  defendant,  the  Prentice  Brownstone 
CJompany.  On  the  second  trial  a  decree  was  entered  as- 
sessing the  costs  of  the  action  made  by  plaintiff  and  de- 
fendant stone  company,  against  defendant  Lamb,  and  it 
is  now  urged  that  the  decree  awarding  costs  in  the  first 
trial  became  final  on  the  affirmation  of  the  judgment  on 
appeal,  with  the  exceptions  noted.  We  think  the  de- 
cision of  this  court  reversing  the  decree  as  to  the  stone 
company  and  awarding  it  the  right  to  redeem,  as  well  as 
directing  that  it  be  apportioned  its  proportionate  share 
of  the  amount  bid,  on  the  sale  of  the  premises,  carried 
with  it  the  reversal  of  the  decree  awarding  one  half  of 
the  costs  of  the  first  trial  against  the  company.  That  de- 
cree gave  the  stone  company  no  relief  whatever.  On 
appeal  it  was  determined  that  it  was  entitled  to  affirma- 
tive relief,  and  the  judgment  of  the  lower  court  was  re- 
versed accordingly.  This  left  the  question  as  to  the 
proper  disposition  of  the  costs  made  in  the  action  under 
the  control  and  subject  to  the  decision  of  the  trial  court 
until  the  case  was  finally  disposed  of  in  that  tribunal. 
In  the  subsequent  proceedings  had  the  defendant  stone 
company  obtained  a  judgment  for  its  pro  rata  share  in 
the  proceeds  of  the  sale  of  the  property  on  which  it  held 
a  lien  and  the  right  to  redeem  the  property  in  the  event 
of  the  plaintiff's  failure  to  do  so.  It  was  also  given  judg- 
ment for  its  costs.  The  motion  to  retax  the  costs  was,  in 
effect,  a  motion  to  vacate  or  modify  the  decree  as  to  costs, 
and  being  filed  at  a  subsequent  term,  the  court  was  with- 
out jurisdiction  to  entertain  it.  The  decree  as  to  the 
costs  in  the  action  was  subject  to  the  judgment  of  the 
trial  court  in  the  exercise  of  its  judicial  functions,  and 
appears  to  be  founded  on  the  usual  considerations  gov- 
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eming  the  subject.  We  observe  no  erroneous  action  in 
the  decree  rendered  awarding  costs  against  the  party 
complaining. 

Objection  is  also  made  because  a  personal  judgment 
was  rendered  in  favor  of  the  company  for  its  pro  rata 
share  of  the  purchase  price  of  the  property  on  which  it 
held  a  lien.  We  regard  this  question  as  having  been 
settled  in  the  former  opinion.  It  wa«  there  specifically 
held  that  this  defendant  was  entitled  to  a  share  in  such 
proceeds,  and  that  the  remittitur  of  the  appellant  Lamb 
should  be  treated  as  increasing  his  bid  to  that  amount 
The  decision  in  the  former  appeal  regarding  this  matter 
has  become  the  law  of  the  case  and  will  be  followed. 

The  amended  answer  and  cross-petition  of  the  stone 
company  stated  the  facts  on  which  it  relied  for  relief,  and 
prayed  in  addition  to  be  allowed  to  redeem  and  "for  such 
other  and  further  relief  as  equity  may  require."  It  was 
entitled  to  the  relief  due  under  the  pleadings  and  the 
evidence.  Bank  of  Stockham  v.  Alter,  61  Nebr.,  359. 
The  court  having  acquired  jurisdiction  would  retain  it 
for  a  full  and  complete  disposition  and  adjudication 
of  all  questions  involved  in  the  controversy.  The 
controversy  could  not  be  finally  adjusted  and  determined 
save  by  adjusting  tlje  accounts  of  the  parties,  ascertain- 
ing what  was  due  each  and  decreeing  that  in  case  a  re- 
demption was  not  had  the  same  should  be  satisfied  as  a 
personal  judgment.  The  right  of  the  stone  company  to 
redeem  is  dependent  on  the  action  of  the  plaintiff.  Its 
right  to  share  in  the  proceeds  of  the  sale  of  the  property 
has  been  adjudicated  and  made  certain. 

Olson  and  the  stone  company  by  their  cross-appeal 
challenge  the  correctness  of  the  findings  and  judgment  of 
the  trial  court  as  to  the  amounts  due  them  respectively 
as  a  personal  liability  against  the  other  defendant  It  is 
urged  that  the  judgment  is  too  small  in  each  instance. 
We  have  made  a  careful  examination  of  the  record  and 
find  the  conclusions  reached  by  the  trial  court  substan- 
tially correct.     While  the  several  sums  from  which  the 
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computations  are  made  and  the  date  from  which  inter- 
est is  properly  •  calculated  may  occasion  some  slight 
difference  in  results,  we  find  no  substantial  variation, 
and  possibly  we  are  in  error  in  our  calculations  rather 
than  the  trial  court.  We  are  satisfied,  however,  that  if 
there  does  exist  a  difference  between  the  true  amount 
and  that  named  in  the  decree,  it  is  inconsequential  and 
trifling  only. 

While  there  is  a  finding  as  to  a  pro  rata  share  of  the  re- 
mittitur, or  the  increased  bid  for  the  property,  if  we  view 
it  as  such,  as  due  to  Olson,  which  we  arp  not  in  accord 
with,  yet  the  conclusion  or  result  reached  as  to  the  ac- 
counting between  him  and  Lamb  agrees  with  our  view  as 
to  the  correct  balance,  and  the  result  being  correct,  we 
need  not  specially  concern  ourselves  as  to  the  process 
by  which  it  was  reached. 

The  fonner  decision,  as  we  construe  it  and  think  it 
should  be  from  the  record  in  the  case,  is  to  the  effect  that 
the  bid  made  for  the  proi)erty  now  owned  by  the  appel- 
lant Lamb,  and  for  which  the  others  desire  the  right  of 
redemption,  should  be  treated  as  being  for  fS,001,  the 
excess  of  which  above  the  prior  liens  should  apply  on  the 
liens  of  the  same  class  belonging  to  the  stone  company, 
to  Lamb  and  to  the  other  two  lienors  mentioned,  pro 
rata,  according  to  the  amounts  due  each;  and  that  the 
amount  due  Lamb  should  be  determined  by  the  amounts 
he  had  actually  paid  for  the  liens  owned  by  him,  rather 
than  the  face  value  thereof.  That  such  excess  should  be 
applied  in  this  manner,  giving  to  the  stone  company  the 
right  to  a  personal  judgment  against  Lamb  for  its  pro 
rata  share,  giving  to  Lamb  his  pro  rata  share,  which  re- 
duces to  that  extent  his  claim  against  Olson  by  reason  of 
Olson's  personal  liability  for  the  debts;  and  that  to  de- 
termine such  liability  the  true  sum  is  the  actual  amount 
paid  by  Lamb  for  the  Leavitt  and  Holmes  liens  less  the 
amount  paid  thereon  by  his  purchase  of  the  property  as 
for  the  sum,  |8,001. 

The  decree  is,  we  think,  in  all  respects  correct,  in  ac- 
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cordance  with  the  former  opinion,  and  should  be  affirmed. 
The  parties  will  have  the  right  to  redeem  in  the  order 
and  within  the  time  fixed  by  the  trial  court:  after  the  fil- 
ing of  this  opinion.  In  case  a  redemption  is  had,  the  dis- 
trict court  is  authorized  to  permit  supplemental  proceed- 
ings for  the  purpose  of  an  accounting  between  the  appel- 
lant Lamb  and  the  party  redeeming  for  rents  and  profits 
of  the  property  redeemed  from  the  date  of  the  accounting 
last  had  in  the  trial  court  to  the  date  of  such  redemption. 
The  decree  is,  therefore,  affirmed,  with  the  time  for  the 
right  of  redemption  extended  as  herein  provided  for. 


JUDGBiBNT  ACCORDINGLY, 


State  of  Nebraska,  ex  rel.  School  District  of  Otty 
OF  Lincoln,  relator,  appellee,  v.  Martin  I.  Ait- 
ken, Treasurer  of  the  City  of  Lincoln,  respond- 
ent, APPELLANT. 

Filed  March  6, 1901.    No.  11,874. 

1.  Payment  of  Occupation  Tax  Not  Condition  Precedent  to  Conduct 

of  Business.  The  payment  of  an  occupation  tax  can  not  be 
made  a  condition  precedent  to  obtaining  a  license  to  conduct 
the  business  sought  to  be  taxed. 

2.  Money  Paid  on  Condition  of  Obtaining  License  is  Not  Tax  Under 

Statute.  Where  money  is  collected  or  paid  as  a  condition  of 
obtaining  a  license,  it  is  license  money,  and  not  a  tax,  under 
the  provisions  of  section  5,  article  8,  of  the  constitution. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Frost,  J.  Affirmed.  Sullivan  J., 
dissenting. 

E.  G.  Strode  and  D.  J.  Ftahcriij,  for  appellant. 

B.  F.  Johnson^  contra. 

HOLCOMB,  J. 

From  a  judgment  directing  the  issuance  of  a  jper- 
emptory  writ  of  mandamus,  requiring  the  respondent,  as 
city  treasurer,  to  place  to  the  credit  of  the  relator  and 
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pay  into  its  funds  certain  moneys  then  held  by  the  re- 
spondent which  were  claimed  by  relator  under  the  pro- 
visions of  section  5,  article  8,  of  the  constitution,  an  ap- 
peal is  taken  to  this  court,  and  we  are  asked  to  reverse 
the  judgment  of  the  trial  court  allowing  the  writ.  No 
question  arises  as  to  the  right  of  the  city  to  levy  an  occu- 
pation tax. 

The  controversy  involves  the  right  of  the  city  to  re- 
tain the  moneys  mentioned  as  belonging  to  the  city  treas- 
ury as  funds  derived  from  the  levy  and  collection  of  an 
occupation  or  business  tax  as  against  the  school  district, 
which  claims  the  same  under  the  provisions  of  the  sec- 
tion of  the  constitution  referred  to.  Omitting  that  which 
is  inapplicable  to  the  present  controversy  the  section 
reads  as  follows:  "All  fines,  penalties  and  license  moneys 
arising  under  the  rules,  by-laws,  or  ordinance  of  cities 
*  *  *  shall  belong  and  be  paid  over  to  the  same  re- 
spectively. All  such  fines,  penalties,  and  license  moneys 
shall  be  appropriated  exclusively  to  the  use  and  support 
of  common  schools  in  the  respective  subdivisions  where 
the  same  may  accrue."  Constitution,  art.  8,  sec.  5.  The 
ordinance  of  the  city,  under  which  the  moneys  in  contro- 
versy were  collected  and  paid  into  the  city  treasury,  is 
entitled  "An  ordinance  to  regulate,  license  and  impose 
an  occupation  tax  ♦  ♦  ♦  and  prescribing  penalties 
for  violation  of  the  provisions  thereof."  By  section  1  it 
is  provided :  "It  shall  be  unlawful  for  any  person  or  per- 
sons or  associations  to  exercise,  engage  in  or  conduct  any 
of  the  following  occupations  in  the  City  of  Lincoln,  Ne- 
braska, without  first  having  paid  the  occupation  tax 
hereinafter  provided,  and  the  license  fee  therefor;  it  is 
hereby  expressly  provided^  hoicevcr^  that  the  granting  of  the 
license  pi'ovided  in  this  ordinance  is  not  conditioned  upon  the 
prepayment  of  the  occupation  tax  herein  provided,  and  it  is 
expressly  provided  that  the  occupation  tax  may  be  paid  and 
a  receipt  given  therefor  toithout  the  payment  of  the  license 
fee,  and  the  license  fee  may  be  paid  and  tlw  license  issued 
icithout  the  prepayment  of  the  occupation  tax.^^ 
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The  section  quoted  as  originally  enacted  did  not  con- 
tain the  portion  italicized.  The  amendment  made  sub- 
sequent to  its  passage,  with  some  others,  and  all  of  the 
same  general  character,  was  evidently  intended  in  the 
same  ordinance  to  provide  for  the  collection  of  a  small 
sum  of  monev  as  a  lict  ..se  fee,  and  at  the  same  time  a 
larger  sum,  denominated  an  occupation  tax,  the  disposi- 
tion of  which  latter  tax  would  not  be  controlled  bv  the 
provisions  of  the  constitution  quoted,  but  left  in  the  city 
treasury  for  the  use  of  the  city  in  meeting  its  current 
expenditures.  From  an  examination  of  the  entire  ordi- 
nance, and  a  consideration  of  its  scope  and  character, 
legal  effect  and  the  results  accomplished  thei'eby,  we 
can  only  regard  the  amendment  placed  in  the  original 
section  as  the  mere  ipse  dixit  of  the  city  council,  in  an 
attempt,  under  the  guise  of  collecting  an  occupation  tax, 
in  truth  and  in  fact  to  invoke  the  power  of  the  law  for 
licensing  different  trades,  occupations  and  businesses  and 
collecting  a  license  fee  therefor.  The  fact  that  it  is 
stated  that  one  sum  is  a  license  fee  and  the  other  an 
occupation  tax,  and  that  each  is  independent  of  the  other, 
does  not,  we  think,  have  the  effect  that  a  literal  applica- 
tion of  the  language  used  would  produce.  In  view  of 
the  entire  ordinance,  and  the  method  of  collei*tlnu:  these 
disputed  funds,  it  appears  quite  clear  that  they  are  in- 
terdependent and  insei)arably  connected.  To  obtain  a 
license  under  the  ordinance  the  occupation  tax  is  re- 
(^uired  to  be  paid,  and  to  obtain  a  receipt  for  the  occu- 
pation tax  the  license  fee  must  also  be  forthcoming.  This 
is  the  spirit  and  essence  of  the  entire  ordinance,  as  we 
construe  it.  To  illustrate  further:  By  section  2,  under 
the  subhead  "amusements,"  it  is  specifically  provided 
that  "no  person,  or  persons,  within  the  limits  of  the  city, 
shall  give  any  of  the  entertainments  mentioned  in  this 
chapter,  for  gain,  without  first  having  paid  the  occupa- 
tion tax  and  license  fee  for  that  purpose,"  etc.  Subdi- 
vi  ion  "«"  of  the  same  section  provides,  "Each  license 
shall  express  for  what  it  is  granted,  and  the  time  it  is 
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to  continue,  and  the  following  occupafion  tax  and  license 
fee  shall  be  respectively  imposed,  as  aforesaid,  and  paid 
to  the  city  treasurer  before  the  issuing  of  the  receipt  for 
the  occupation  tax  or  the  granting  of  the  license  upon  the 
payment  of  the  license  fee." 

By  section  6,  wherein  the  clerk  is  made  the  judge  of 
the  class  to  which  the  applicant  belongs,  it  is  provided: 
"And  the  person  or  persons  to  whom  the  license  may  be 
granted,  shall  pay  the  occupation  tax  and  license  fee 
herein  fixed  for  such  license." 

Paragraph  23  of  section  767  declares:  "There  shall  be 
charged  and  paid  to  the  city  treasurer  for  the  use  of  the 
city,  on  the  issuing  of  said  licenses,  by  the  parties  to 
whom  they  are  granted,  the  following  sums  as  a  license 
fee;  and,  also,  there  shall  be  charged  and  paid  into  the 
city  treasury  for  the  use  of  the  city  on  the  issuing  of  a 
receipt  for  the  occupation  tax,  the  following  sums  as  an 
occupation  tax." 

In  subdivision  "a,"  paragraph  4  of  section  1173,  it  is 
provided,  in  substance,  that  applicants  for  a  license  shall 
first  pay  to  the  city  treasurer  a  license  fee,  whereupon 
a  license  shall  be  issued;  "and  in  addition  thereto,"  the 
said  applicant  shall  pay  an  occupation  tax,  whereupon 
the  city  treasurer  shall  issue  a  receipt  showing  payment 
of  the  same. 

Section  34,  containing  the  penalty  clause,  declares  that 
any  person  who  shall  violate  any  of  the  provisions  of  the 
ordinance  or  duties  by  it  imposed  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  fined  in 
an  amount  therein  state<l.  This  section  would  be  void 
and  of  no  force  as  to  the  collection  of  an  occupation  tax 
{Magneau  v.  City  of  Fremont,  30  Nebr.,  843),  and  yet,  as  a 
penalty  for  doing  business  without  a  license,  it  is  oper- 
ative. It  is  doubtless  operative,  as  it  waa  intended  to 
be,  in  the  collection  of  the  taxes  denominated  both  a 
license  fee  and  an  occupation  tax,  and  gives  additional 
emphasis  to  contention  of  relator,  that  the  occupation 
tax  as  well  as  the  license  fee  was  required  to  be  paid  as  a 
precedent  condition  to  obtaining  a  license. 
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It  is  quite  evident  from  a  perusal  of  the  ordinance  in 
its  entirety,  that  while  there  is  an  attempt  to  give  it  a 
dual  character,  one  providing  for  licensing  the  business 
mentioned,  and  the  other  for  the  levy  and  collection  of 
an  occupation  tax,  the  right  to  engage  in  the  business 
and  obtain  a  license  therefor  is  dependent,  not  only  on 
the  payment  of  the  license  fee,  but  the  occupation  tax 
as  well. 

By  the  stipulation  of  the  parties  as  to  the  facts  in  the 
case  it  is  agreed  that  the  city  treasurer  collected  both 
the  amounts,  denominated  an  occupation  tax  and  a  li- 
cense fee,  at  the  same  time.  The  only  rational  conclusion 
to  be  drawn  is  that  the  payments  were  made  because  of 
the  provisions  of  the  ordinance  requiring  the  party  en- 
gaging in  the  business  taxed  to  obtain  a  license  therefor 
before  engaging  in  the  business.  This  makes  the  pay- 
ments, whatever  they  are  called,  essentially  and  in  fact 
license  money,  to  be  disposed  of  in  the  manner  provided 
by  the  constitution.  It  was  the  requirement  of  the  ordi- 
nance licensing  the  business  and  providing  for  the  pay- 
ment of  a  license  fee,  and,  in  addition  thereto,  the  col- 
lection of  what  is  termed  an  occupation  tax,  that  brought 
the  funds  in  controversy  into  the  city  treasury  and  pro- 
duced the  result  leading  to  this  litigation.  In  State  v. 
Bennett,  19  Nebr.,  191,  it  is  held  quite  positively  that  the 
payment  of  an  occupation  or  business  tax  can  not  be 
made  a  condition  precedent  to  sell  intoxicating  liquors. 
And  in  State  v.  Wilcox,  17  Nebr.,  219,  it  is  said  that  where 
a  tax  is  collected  or  paid  as  a  condition  of  obtaining  a 
license,  it  is  license  money  and  not  a  tax  under  the  pro- 
visions of  the  constitution  quoted.  Says  Maxwell,  J., 
in  speaking  of  that  case:  ^^No  part  of  this  sum  is  ob- 
tained as  a  tax,  but  as  a  condition  of  obtaining  the  li- 
cense. The  f  1,000  is  paid  as  a  whole  for  the  license — not 
a  part  for  license  and  a  part  as  tax,  because  without  the 
payment  of  the  entire  sum  the  license  would  not  be  is- 
sued." We  think  the  case  at  bar  comes  entirely  within 
the  rule  announced  in  the  case  last  mentioned. 
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Said  the  trial  court,  who  awarded  the  writ  in  this  case : 
"The  question  presented  therefore  by  the  record  in  this 
case  is. not  whether  the  city  through  its  council  has  au- 
thority to  impose  by  ordinance  an  occupation  tax  upon 
certain  dealers,  but  whether  or  not  the  council  has  au- 
thority to  impose  by  ordinance  an  occupation  tax  as  a 
condition  precedent  to  the  issuing  of  a  license.  The 
ordinance  so  adroitly  drawn  in  controversy  in  this  case 
clearly  makes  the  payment  of  such  occupation  tax  a  con- 
dition precedent  to  the  issuing  of  the  license,  and  the 
issuing  of  a  license  a  condition  precedent  to  the  payment 
of  an  occupation  tax.  In  other  words,  by  the  terms  of  the 
ordinance,  one  can  not  procure  a  license  without  paying 
the  occupation  tax,  or  pay  an  occupation  tax  without  pro- 
curing the  license.  The  payment  of  the  tax  is  a  condition 
of  the  obtaining  of  the  license,  'not  a  part  for  license  and 
a  part  as  tax,  because  without  the  payment  of  the  entire 
sum  the  license  would  not  be  issued.' " 

With  the  views  thus  expressed  we  are  in  entire  accord, 
and  for  the  reasons  stated  must  hold  that  the  writ  was 
rightly  issued.     The  judgment  is  accordingly 

Affirmed. 
Sullivan,  J.,  dissenting. 

I  do  not  concur  in  the  judgment.  I  think  the  fund  in 
controversy  came  into  the  hands  of  respondent  as  the 
result  of  an  exercise  of  the  taxing  power  by  the  city  au- 
thorities, and  not  as  the  result  of  an  attempt  to  regulate 
and  license  occupations.  It  seems  to  me  that  the  opinion 
gives  too  much  importance  to  matters  of  form  and  too 
little  to  matters  of  substance. 
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State  T.  Nebraska  SavinsB  Sl  Exchange  Bank. 

The  State  of  Nebraska,  appellee,  t.  Nebraska  Sav- 
ings &  Exchange  Bank,  appellee,  and  Wh.liam 
K.  Potter,  Receiver,  appellee,  and  William  O. 
Bartholomew,  a  Creditor,  appellant. 

Filed  March  6, 1901.    No.  1L<^S2. 

1.  Absence  of  Bill  of  Exceptions:    Presumptio!^  as  to  Evtdexce.    It 

will  be  presumed,  in  the  absence  of  a  bill  of  exceptions,  that 
there  was  before  the  trial  court  acting-  on  a  motion  to  approve 
the  report  of  a  receiver,  and  the  objections  thereto,  evidence 
sufRcient  to  support  the  order  made. 

2.  Prvsamption  of  Begnlarity  of  Proceedings:    Onitb  Pbobandi.    All 

presumptions  are  in  favor  of  the  repularitj-  of  the  proceedings 
and  the  order  of  the  trial  court,  and  the  burden  of  proving 
the  contrary  is  on  the  one  asserting  error,  and  until  such  is 
made  to  appear  affirmatively  from  the  record,  the  order  or 
judgment  complained  of  will  not  be  disturbed. 

3.  Beceiver  of  Insolvent  Bank  is  Officer  of  Court.    A  receiver  of  an 

insolvent  bank  appointed  by  the  district  court  for  the  purpose 
of  taking  charge  of  its  assets  and  winding  up  its  affairs  is  a 
special  officer  of  the  court,  and  his  report,  being  verified,  is 
prima  facie  evidence  of  its  correctness  and  entitled  to  the  same 
consideration  as  the  return  of  any  other  officer  of  the  court, 
and  in  order  to  be  impeached  must  be  overcome  by  other  com- 
petent evidence. 

4.  Beceiver:  Compensation:    Discretion  op  Court.    The  allowance  of 

compensation  of  a  receiver  for  his  services  is  largely  in  the 
discretion  of  the  trial  court  having  charge  of  the  receivership, 
and  unless  it  is  made  to  affirmatively  appear  that  the  amount 
allowed  is  erroneous,  and  there  has  been  an  abuse  of  discre- 
tion, the  order  of  allowance   will  be  sustained. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Fawcett,  J.    Affirmed. 

William  0.  Bartholomew,  for  himself. 

Frank  N.  Prouty  Attorney  General^  for  the  state. 

Hilas  Cobbj  for  the  receiver. 

IIOLCOMB,  J. 

From  an  order  approving  and  confirming  a  report  of 
Mie  nK*eiver  in  the  matter  of  winding  up  the  affairs  of  the 
Nebraska  Savings  &  Exchange  Bank  an  appeal  is  taken 
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by  the  appellant,  on  objections  and  exceptions  entered  by 
him  against  the  acceptance  of  the  report,^  as  a  creditor  of 
the  institution  in  the  control  of  the  receiver.  No  bill  of 
exceptions  has  been  preserved,  and  the  case  is  before  us 
on  a  transcript  of  the  record.  It  will  be  presumed,  in  the 
absence  of  a  bill  of  exceptions,  that  there  was  before  the 
trial  court  acting  on  the  motion  to  approve  the  report,  and 
upon  the  exceptions  thereto,  evidence  suflBcient  to  sup- 
port the  order  made.  Fifik  v.  Thorp,  60  Nebr.,  713;  Van 
Etten  V,  Test,  49  Nebr.,  725. 

Complaint  is  made  because  the  form  of  the  report  of 
items  of  debit  and  credit  is  according  to  rules  of  double 
entry  bookkeeping.  This  objection  does  not  go  to  the 
correctness  of  the  report,  but  only  to  its  form.  The  one 
question  is  whether  the  receipts  and  expenditures  by  the 
receiver  are  in  accordtance  with  the  directions  of  the 
court  and  in  conformity  with  the  law  in  the  accomplish- 
ment of  the  purposes  for  which  the  receiver  was  ap- 
pointed. The  presumptions  are  all  in  favor  of  the  regu- 
larity of  the  proceedings  and  onler  of  the  trial  court,  and 
the  burden  of  proving  the  contrary  is  on  the  one  assert- 
ing error,  and  until  such  is  made  to  appear  aflfirmatively 
from  the  records,  the  order  or  judgment  complained  of 
will  not  be  disturbed.  Wright  v.  Htate,  45  Nebr.,  44;  /J?/wa 
Ins.  Co.  r.  Simmons,  49  Nebr.,  811;  American  Investment  Go. 
r.  McGregor,  48  Nebr.,  779.  The  office  of  the  receiver  is  to 
aid  and  assist  the  court  in  the  collection  and  distribution 
of  the  assets  of  the  insolvent  bank.  He  is,  as  it  were,  a 
special  officer  of  and  under  the  orders  and  direction  of  the 
court.  "He  is  the  arm  of  the  ccmrt,"  says  Norval,  J.,  in 
State  V.  Hank  of  Rnshrille,  57  Nebr.,  608,  and  where  there 
is  no  abuse  of  discTetion  in  any  action  taken  in  regard  to 
the  action  of  the  receiver,  this  court  will  not  on  review 
disturb  an  order  thus  made.  The  report  of  the  receiver 
being  verified  was,  we  think,  prima  facie  evidence  of  its 
correctness  and  sufficient  to  justify  the  conclusion 
reached  by  the  trial  court  in  its  approval  and  adoption, 
and  to  overcome  this  presumption  there  must  be  some 
86 


498  NEBRASKA  BEPORTS.  [Vou  61 


Eddy  Y.  Kimerer. 


evidence  showing  wherein  it  is  incorrect.  It  is  entitled 
to  the  same  consideration  as  the  return  of  any  other  offi- 
cer of  the  court,  and  in  order  to  be  impeached  must  be 
overcome  by  other  competent  evidence. 

As  to  the  compensation  to  be  allowed  the  receiver  for 
his  services,  this  is  a  matter  largely  in  the  discretion  of 
the  court  having  charge  of  the  receivership;  and  unless 
it  be  made  to  appear  affirmatively  that  the  amount  al- 
lowed is  erroneous  and  there  has  been  an  abuse  of  dis- 
cretion in  the  action  taken  in  approving  the  report,  it 
will  not  for  that  reason  be  reversed.  In  making  such 
allowance  the  court  is  not  confined  to  evidence  formally 
introduced,  in  respect  to  the  matter,  but  may  act  on  his 
own  knowledge  and  judgment  as  to  the  reasonableness 
of  the  charge  in  connection  with  what  has  been  done  by 
the  receiver  in  discharge  of  the  duties  of  his  receivership, 
and  the  nature,  extent  and  value  of  the  services  rendered. 
In  re  State  Banky  57  Minn.,  361. 

Without  determining  the  right  of  appellant  to  be 
heard  in  this  court,  which  is  doubtful,  because  no  ap- 
pealable interest  is  disclosed  by  the  record,  our  judgment 
is  that  the  order  complained  of  is  in  conformity  with  law 
and  should  be  affirmed,  which  is  accordingly  done. 


Affirmed. 


Ltman  K.  Eddy,  appellee,  v.  James  Kimerer  et  al., 

appellants. 

Filed  March  20, 1901.    No.  9,421. 

1.  Taxes  Precede  AU  Other  Liens.    Taxes  upon  land,  whenever  levied, 

take  precedence  of  all  other  liens. 

2.  Value  of  Judgment  Debtor's  Interest  Equals  Gross  Value  of  Land 

Minus  Prior  Liens.  Within  the  meaning  of  the  appraisement 
law,  the  value  of  a  judgment  debtor's  interest  in  land  about  to 
be  sold  is  the  difference  between  the  gross  value  and  the  amount 
of  all  liens  prior  to  the  one  for  the  satisfaction  of  which  the 
sale  is  to  be  made. 

3.  Objections  to  Confirmation:   Scope  of  Inquiry.    On  the  hearing  of 

objections  to  the  confirmation  of  a  judicial  sale  the  court  will 
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not  inquire  Mrhether  the  person  designated  in  the  decree  to 
make  the  sale  is  an  agent  or  attorney  of  the  creditor,  unless 
fraud  or  misconduct  in  making  the  appraisement  or  sale  is 
alleged. 

4.  Decree  of  Foreclosure:  Collatebai.  Attack.  If  a  decree  of  fore- 
closure is  by  its  terms  to  be  executed  by  a  person  disqualified 
by  interest  from  making  the  sale,  the  party  complaining  should 
assail  the  decree  directly  and  not  by  motion  to  vacate  the  sale. 

Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holbies,  J.    Afflrmed. 

Wolfenbarger  &  ^VUliam8y  for  appellants. 

D.  M.  VinsonhaleTy  contra. 

Per  Curiam. 

This  is  an  appeal  from  an  order  of  the  district  court 
for  Lancaster  county  confirming  a  sale  of  real  estate 
made  in  pursuance  of  a  decree  of  foreclosure.  The  ob- 
jection to  the  appraisement,  grounded  on  the  fact  that  all 
taxes  lawfully  charged  against  the  mortgaged  premises 
were  deducted  from  the  gross  value  thereof,  is  manifestly 
without  merit.  Taxes  upon  land,  whenever  levied,  take 
precedence  of  all  other  liens.  The  value  of  appellants' 
interest  in  the  property  sold  was,  within  the  meaning  of 
the  appraisement  law,  tlie  difference  between  its  gross 
value  and  the  amount  of  the  county,  city  and  other  taxes 
charged  against  it.  A  right  conclusion  having  been 
reached  by  the  appraisers,  we  will  not  inquire  into  the 
character  of  the  evidence  upon  which  they  relied,  lies- 
6ions  V.  Irwifij  8  Nebr.,  5;  fftratton  v.  Reisdorphy  35  Nebr., 
314.  The  contention  that  the  sale  should  have  been  set 
aside  because  the  special  master  by  whom  it  was  made 
had  acted  as  attorney  for  the  plaintiff  can  not  be  sus- 
tained. This  objection  was,  in  substance,  a  collateral 
attack  on  the  decree,  and  for  that  reason  properly  over- 
ruled. State  Nat.  Bank  v.  Scofield,  9  Nebr.,  499;  Beatrice 
Paper  Co.  v.  Beloit  Iron  WorkH^  46  Nebr.,  900;  Umter  v. 
Hate^  66  Nekr^  67.    The  order  of  confirmation  is 


» -  - 


Affirmed. 
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Joseph  Garneau  v.  Moses  L.  CJohn. 

F11.ED  Mabch  20, 1901.    No.  9,322. 

1,  Terms  of  Promissory  Kote  Can  Not  Be  Contradicted  by  Prior  or 

Contemporaneous  Parol  Ag^reement.  The  terms  of  a  promissory 
note  can  not  be  contradicted,  altered  or  varied  by  evidence  of 
a  prior  or  contemporaneous  parol  agreement  between  the  payor 
and  the  payee. 

2.  Vo  Conflict,  No  Error  for  Court  to  Refuse  to  Submit  to  Jury. 

Where  there  is  no  conflict  in  the  evidence,  it  is  not  error  for 
the  court  to  refuse  to  submit  the  case  to  the  jury. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affirmed. 

Charles  Ogden  and  Joel  W.  Westy  for  plaintiff  in  error. 

James  H.  Mcintosh,  contra. 

NORVALr,  C.  J. 

Moses  L.  Cohn  was  the  state  agent  of  the  New  York 
Life  Insurance  Company.  He  solicited  and  received  the 
application  of  Joseph  Gameau  for  a  policy  in  said  com- 
pany. The  policy  was  issued,  and  Gameau  gave  Cohn 
his  promissory  note  for  the  premium,  the  latter  having 
advanced  the  premium  money  to  the  company.  The  note 
was  subsequently  renewed  by  Gameau,  he  giving  to  Cohn 
another  note,  and  this  action  is  on  said  note  given  in  re- 
newal. Upon  the  trial,  a  verdict  was  returned  for  the 
plaintiff,  under  the  direction  of  the  court,  and  from 
the  judgment  entered  thereon  defendant  has  prosecuted 
error. 

One  of  the  matters  pleaded  as  a  defense  was  that  at 
and  prior  to  the  time  the  original  note  was  given  there 
was  a  mutual  parol  agreement  between  the  parties  rela- 
tive to  the  giving  of  the  note,  which  it  is  claimed  con- 
stituted a  defense  to  the  acticm.  Defendant  sought  to 
introduce  evidence  to  establish  this  parol  agreement^ 
which  was  excluded,  and  the  defendant  thereupon  «!- 
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fered  to  show  that  "at  the  time  of  the  execution  of  the 
promissory  note  sued  upon,  and  as  a  part  of  the  same 
transaction,  and  as  a  consideration  for  the  execution  of 
it,  that  the  plaintiff  Ck)hn  then  and  there  agreed,  prom- 
ised and  undertook  with  the  defendant,  the  witness, 
that  in  consideration  of  the  defendant,  the  witness,  de- 
livering to  the  plaintiff  letters  of  introduction  to  prom- 
inent people  with  whom  he  was  acquainted  recommend- 
ing and  confirming  the  policy  which  was  written  in  the 
New  York  Life  Insurance  Company,  the  plaintiff  would 
be  enabled  to  write  a  large  amount  of  life  insurance  busi- 
ness out  of  which  he  would  earn  large  commissions  and 
be  enabled  to  do  such  a  profitable  business  as  that  the 
witness,  the  defendant,  would  never  be  required  to  pay 
any  part  of  the  promissory  note  in  question  and  sued 
ui>on  but  that  the  percentage  of  the  commissions  which 
he  had  agreed  to  allow  the  defendant  would  be  ample 
and  sufficient  to  speedily  pay  the  note  in  question  in  full, 
and  that  in  no  event  should  the  defendant,  the  witness, 
ever  be  called  upon  to  pay  in  money  any  part  of  the  note 
sued  upon."  Objection  to  this  tender  of  proof  was  sus- 
tained, which  ruling  is  the  first  question  presented  on 
review.  The  ruling  assailed  was  perfectly  proper.  It  is 
the  doctrine  of  this  court,  established  by  repeated  decis- 
ions, that  a  writtep  contract  can  not  be  varied  or  contra- 
dicted by  a  prior  or  contemporaneous  parol  agreement 
between  the  parties.  Kaserman  v.  FrieSy  33  Nebr.,  427; 
Ya/n  Etten  v.  Hotoell,  40  Nebr.,  850;  Mattison  v.  GhicagOy  R. 
I.  d  P.  R.  Go.,  42  Nebr.,  545;  aermr  v.  Church,  43  Nebr., 
690;  Quinn  v.  Moss,  46  Nebr.,  614;  Commercial  State  Bank 
V.  Antelope  Cmmty,  48  Nebr.,  496;  Sylvester  v.  Carpenter 
Paper  Co.,  55  Nebr.,  621.  The  original  note  stipulated  for 
the  payment  by  Gameau  of  a  certain  sum  of  money  on 
a  specified  date,  while  the  proffered  evidence  tended  to 
establish  that  the  defendant  was  never  to  pay  this  note. 
The  evidence  was  properly  excluded,  as  its  tendency  was 
to  vary  and  contradict  the  terms  of  the  note. 
Another  defense  Interposed  was  that  the  policy  of  in- 


502  NEBRASKA  REPORTS.  [Vou  61 


Chicago,  B.  ft  Q.  R.  Co.  v.  Wolfe. 


snrance  waa  never  delivered  to  Oamean,  and  it  is  in- 
sisted that  the  trial  court  erred  in  not  submitting  that 
issue  to  the  jury.  The  undisputed  evidence  disclosed 
that  the  policy  was  issued  by  the  New  York  Life  Insur- 
ance Company  and  sent  to  Cohn  for  delivery  to  the  de- 
fendant. The  former  carried  the  policy  to  the  oflBce  of 
the  latter,  and  after  exhibiting  the  same  to  Gameau, 
Cohn  asked,  and  obtained,  permission  of  defendant  to 
take  the  policy  with  him  to  aid  in  procuring  other  insur- 
ance. Oameau  examined  the  policy,  and  on  turning  it 
over  to  plaintiff  received  from  him  the  following  receipt: 

"New  York  Life  Insurance  Co.,  346  &  348  Broadway. 

"Omaha,  Neb.,  Aug.  4,  1891. 
"Eeceived  of  Joseph  P.  Gameau,  Jr.,  to  be  held  by  me 
in  trust,  policy  No.  399,672  in  the  New  York  Life  Insur- 
ance Company,  insuring  life  of  said  Garneau  for  |25.000. 
Said  policy  dated  April  18,  1891.  It  is  understood  that 
said  policy  is  to  be  delivered  to  said  Gameau  at  any  time 
upon  demand.  M.  L.  Cohn,  General  AgV^ 

This  receipt  was  produced  upon  the  trial  by  defendant. 
The  evidence  was  ample  to  establish  the  fact  of  the  de- 
livery of  the  policy  to  Gameau,  and  there  being  no  con- 
flict in  the  evidence  upon  that  question,  it  was  not  error 
to  refuse  to  submit  that  issue  to  the  consideration  of  the 
jury.    The  record  is  free  from  error,  and  the  judgment  is 

Affirmed. 


Chicago,  BuBiiiNGTON  &  Quinoy  Railroad  Company  y. 

John  F.  Wolfe. 

Filed  March  20, 1901.    No.  9,338. 

1.  Special  Session  of  Legislature.  At  a  special  session  of  the  legis- 
lature no  business  can  be  transacted  except  such  as  is  included 
in  the  objects  of  legislation  stated  in  the  proclamation  of  the 
executive  convening  the  law-making  body. 

2. :  Soops  OF  Goykbnor's  Cali^    Section  3,  article  1,  chapter  72, 
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Compiled  Statutes,  was  passed  at  a  special  session  of  the  legis- 
lature held  in  1867,  and  is  within  the  scope  of  the  third  object 
designated  by  the  governor  in  his  proclamation  convening  the 
legislature. 

3.  Governor's  Proclamation.  The  entire  proclamation  of  the  governor 

convening  the  legislature  in  special  session  should  be  considered 
in  determining  whether  any  given  act  at  such  session  is  germane 
to  the  objects  stated  in  the  call  of  the  executive. 

4.  Pa4MEwnger  on  Sailroad  Train:  Injury:  Presumption.    When  one  is 

injured  while  a  passenger  on  a  railroad  train,  the  presumption 
is  that  such  injury  was  caused  by  the  negligence  of  the  carrier. 

5.  Liability  of  Carrier.    A  carrier  is  liable  for  damages  resulting  from 

injuries  sustained  by  a  passenger,  unless  the  latter  was  guilty 
of  criminal  negligence. 

6.  Statute:  Fourteenth  Ahendment.    Section  3,  article  1,  chapter  72, 

Compiled  Statutes,  does  not  contravene  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States. 

Error  from  the  district  court  for  Phelps  county. 
Tried  below  before  Beall,  J.    Afftnned. 

J.  W.  Deto€€8€y  Frank  E.  BisJwpy  Webster  S.  Morlan  and 
W.  F.  Hall,  for  plaintiff  in  error. 

T.  J.  Malioney,  S.  A.  Dravo  and  F.  J.  H.  LarsoUy  contra. 

NORVAIi,  C.  J. 

In  1894  John  F.  Wolfe  was  injured  while  a  passenger 
on  one  of  the  trains  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  and  for  such  injury  recovered  judg- 
ment against  defendant  under  section  3,  article  1,  chapter 
72,  Compiled  Statutes,  from  which  said  company  brings 
error  to  this  court 

The  brief  of  defendant  is  devoted  almost  wholly  to  a 
discussion  of  the  validity  of  this  statute.  All  arguments 
presented,  save  one,  have  been  repeatedly  passed  upon 
by  this  court  adversely  to  the  contention  of  defendant, 
and  we  are  convinced  that  the  rulings  mentioned  are 
right.  To  the  one  new  point  we  purpose  to  devote  the 
principal  part  of  this  opinion. 

The  law  attacked,  entitled  ^^An  act  to  define  the  duties 


L 


504  NEBRASKA  REPORTS.  [Vol.  61 


Chioa«o,  B.  &  Q.  R.  Co.  v.  Wolfe. 


and  liabilities  of  railroad  companies''  (Session  Laws,  1867, 
p.  88),  was  passed  at  a  special  session  of  the  legislature 
which  met,  pursuant  to  a  proclamation  of  the  goyemor, 
on  May  16,  1867.  The  constitution  of  1866  contains  the 
following  limitation  on  the  power  of  the  legislature  when 
convened  in  special  session  (General  Statutes,  1873,  art 
2,  sec.  12,  p.  55):  "But  the  legislature  may,  on  extraordi- 
nary occasions,  be  conyened  by  proclamation  of  the  gov- 
ernor, and  when  so  convened,  shall  transact  no  business 
except  such  as  relates  to  the  object  for  which  they  were 
so  conyened,  to  be  stated  in  the  proclamation  of  the  gov- 
ernor." Section  3  of  the  act  whose  title  is  above  quoted 
is  the  present  section  3,  article  1,  chapter  72,  Compiled 
Statutes,  and  it  is  contended  that  this  section  is  in  contra- 
vention of  said  constitutional  limitation,  in  that  it  is 
foreign  to  any  of  the  objects  for  which  that  legislature 
was  convened,  as  stated  in  said  proclamation.  The  latter 
is  too  long  to  admit  of  insertion  in  full  here,  but  we  think 
the  law  attacked  is  clearly  included  in  one,  if  not  more, 
of  the  objects  stated  in  the  proclamation.  Among  the 
objects  therein  specified  is  one  numbered  3,  as  follows: 
"3.  The  revision  or  amendment  of  the  general  incorpora- 
tion law."  Senate  Journal,  1867,  third  session,  p.  42.  At 
that  time  the  general  incorporation  law  of  the  state  com- 
prised chapter  25,  Revised  Statutes,  1866,  page  187  et  seq., 
and  included  in  its  scope  regulations  for  the  incorpora- 
tion, control,  regulation  and  government  of  a  large  num- 
ber of  corporations,  including  railroad  companies,  the 
laws  governing  the  latter  being  sections  72-122,  inclusive, 
of  that  chapter.  This  portion  of  the  general  incorpora- 
tion laws  of  the  state  includes  many  provisions  regulat- 
ing the  formation,  government  and  control  of  railroad 
corporations,  defines  their  rights  and  duties,  and  is  as 
much  a  part  of  the  general  incorporation  laws  of  the  state 
as  any  other  portion  of  the  chapter.  There  is  no  doubt 
that  the  act  of  1867  had  an  effect  to  amend  the  general 
incorporation  laws  of  the  state,  and  for  that  reason  was 
germane  to  point  3  of  the  call  above  quoted.    Being  an 
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act  complete  in  itself,  it  was  not  necessary  that  it  refer 
to  any  particular  portion  of  the  laws  to  be  amended. 
Jones  V.  Davi8y  6  Nebr.,  36;  State  v.  Page,  12  Nebr.,  386; 
Herald  v.  State,  21  Nebr.,  52. 

It  is  contended,  however,  that  section  3,  with  the  re- 
mainder of  the  act,  was  enacted  pursuant  to  section  21 
of  the  proclamation,  which  provided  that  the  legislature 
take  action  relating  to  "the  responsibility  of  railroad 
companies  for  damages  done  to  stock  by  their  em- 
ployees." It  is  argued  that  from  an  investigation  of  the 
origin  and  progress  of  the  bill  through  the  legislature 
it  appears  that,  as  first  introduced,  it  related  wholly  to 
damages  to  live  stock,  but  that  as  it  progressed  it  was 
amended  by  the  insertion  of  section  3,  and  that  this  is 
evidence  that  that  body  construed  its  power  in  passing 
the  act  and  incorporating  this  section  into  it  as  being 
derived  solely  from  section  21  of  the  call ;  and  that,  there- 
fore, the  court  is  not  at  liberty  to  infer  that  it  obtained 
its  authority  fi'om  any  other  portion  of  the  proclamation. 
We  do  not  think  that  the  history  of  this  section  is  evi- 
dence that  the  legislature  construed  its  authority  as  con- 
tended for.  On  the  contrary,  to  give  full  force  and  effect 
to  the  controlling  presumption  that  acts  of  the  legisla- 
ture are  within  the  limitations  of  the  constitution,  unless 
the  contrary  clearly  appears,  we  are  bound  to  assume 
that  the  legislature  looked  to  the  proclamation  as  a  whole 
with  a  view  to  determine  whether  this  amendment  to  an 
act  which  originally  was  wholly  within  the  purview  of 
one  object  of  the  call  was  not  germane  to  some  other 
portion  of  the  call.  The  fact  that  one  section  of  the  act 
may  be  consonant  to  one  portion  of  the  call,  while  an- 
other section  may  be  authorized  by  another,  does  not  in 
anywise  militate  against  the  power  of  the  legislature  to 
enact  the  law.  Such  an  interpretation  of  the  funda- 
mental law  would  leave  out  of  sight  the  rule  we  have  al- 
ready mentioned,  and  turn  the  presumptions  against  the 
validity  of  a  law,  once  it  is  shown  that  a  portion  of  a  bill 
is  not  consonant  to  one  portion  of  a  proclamation,  though 
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others  may  be.  It  is  the  duty  of  this  court  to  uphold, 
rather  than  to  tear  down  legislation,  and  we  strain  no 
rule  of  interpretation  in  holding  that  the  legislature  had 
ample  authority,  under  sections  3  and  21  of  the  call  to 
pass  the  bill.  A  wide  scope  for  legislation  relative  to  cor- 
porations is  given  by  section  3  of  the  call,  for  it  author- 
izes the  revision  or  amendment  of  the  general  incor- 
poration laws  of  the  state,  of  which  those  relating  to 
railroad  companies  are  a  part 

To  sustain  its  argument,  that  the  legislature  tran- 
scended the  limitations  of  its  power  in  the  respect  stated, 
defendant  cites  the  court  to  decisions,  some  of  which  we 
will  review,  with  a  view  to  ascertaining  whether  they 
are  in  point  here.  The  principal  case  relied  upon  is  Wells 
V.  Missouri  P.  R.  Go.^  110  Mo.,  286.  The  constitutional 
limitation  placed  upon  legislatures  convened  in  special 
session  may  be  assumed  to  be  similar  in  the  two  states. 
The  constitution  of  Missouri  also  contains  the  fallowing 
provision:  "The  general  assembly  shall  pass  laws  to  cor- 
rect abuses,  and  prevent  unjust  discrimination  and  ex- 
tortion in  the  rates  of  freight  and  passenger  tariffs  on  the 
different  railroads  in  this  state,  and  shall  from  time  to 
time  pass  laws  establishing  reasonable  maximum  rates 
of  charges  for  the  transportation  of  passengers  and 
freight  on  said  railroads,  and  enforce  all  such  laws  by 
adequate  penalties."  Constitution,  art.  12,  sec.  14.  The 
governor  of  that  state  called  the  legislature  to  meet  in 
si)ecial  session  for  the  purpose,  among  others,  "To  pro- 
vide the  legislative  enactments  necessary  or  expedient 
to  enforce  and  execute  those  laws  and  principles  with 
reference  to  railways  and  railroad  companies  which  the 
people  themselves  have  enacted  and  declared  in  their 
constitution."  The  legislature  met  and  enacted  a  law 
entitled  "An  act  to  provide  for  the  prevention  of  acci- 
dents to  railroad  employees  and  others,  by  requiring  that 
switches,  frogs  and  guard  rails  be  properly  blocked" 
(Missouri  Session  Laws,  (Extra  Session)  1887,  p.  14),  and 
the  supreme  court  of  that  state  very  properly  held  the 
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act  not  within  the  scope  of  the  proclamation,  and  for 
that  reason  nnconstitntional.  A  very  cursory  examina- 
tion of  the  act  is  suflElcient  to  convince  the  reader  that  a 
law  which  requires  railroad  companies  to  properly  block 
their  switches,  frogs  and  guard  rails,  in  order  to  protect 
I)ersons  from  injury,  is  extremely  foreign  to  the  authority 
given  the  legislature  to  enact  laws  to  correct  abuses  of, 
and  to  prevent  unjust  discrimination  and  extortion  in, 
freight  and  passenger  rates,  and  to  pass  laws  establish- 
ing reasonable  maximum  freight  and  passenger  rates. 
The  legislation  attempted  very  clearly  did  not  come 
within  the  sweep  of  the  proclamation,  assuming  that 
the  portion  quoted  was  the  only  one  relating  to  railroad 
companies,  and  was,  therefore,  ultra  vires.  On  the  other 
hand,  the  act  in  question  here  was  clearly  comprehended 
in  that  portion  of  the  call  of  the  governor  which  asked 
the  legislature  to  consider  legislation  relative  to  revis- 
ing or  amending  the  general  incorporation  laws  of  the 
state.  This  is  true  even  though  we  assume  that  it  was 
within  the  power  of  the  governor  to  limit  the  legislature 
to  acts  merely  amendatory  or  revisory  of  such  laws.  The 
lesser  is  always  included  in  the  greater,  and  those  por- 
tions of  the  laws  relating  to  railroads  were  a  part  of  the 
general  incorporation  laws*  of  the  state;  hence  there  is 
no  more  doubt  that  the  act  came  within  the  scope  of  the 
call  than  there  is  that  the  legislation  attempted  by  the 
legislature  of  Missouri  did  not  fall  within  the  range  of 
the  call  of  the  governor  of  that  state.  In  Jones  v.  Theall, 
3  Nev.,  233,  the  court  held  that  a  legislature,  under  a 
clause  of  the  constitution  similar  to  ours,  has  no  power 
at  a  special  session  to  legislate  upon  any  subjects,  except 
those  to  which  their  special  attention  has  been  called  by 
the  governor,  with  a  view  to  legislative  action  thereon. 
In  Davidson  v.  Moorman,  2  Heisk.  [Tenn.],  575,  the  su- 
preme court  of  that  state  held  that  an  act  of  the  legis- 
lature passed  at  a  special  session,  which  provided  that, 
certain  persons  shall  have  a  certain  time  in  which  to  re- 
deem real  estate  sold  under  judicial   process,  was  not 
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within  the  range  of  a  proclamation  of  the  governor,  bj 
which  it  was  called  to  meet  to  legislate  upon  the  military 
and  political  interests  of  the  state.  These  cases  are 
clearly  not  in  point  on  the  question  before  us,  for  the  rea- 
sons stated,  that  the  bill  in  question  in  this  case  does 
come  within  the  purview  of  one  or  the  other  of  the  sec- 
tions of  the  governor's  call,  and  for  that  reason  the  legis- 
lature did  not  transcend  its  power. 

It  is  also  contended  that  the  act  is  not  authorized  by 
the  call,  for  the  reason  that  it  destroys  the  defense  of 
contributory  negligence,  except  in  case  the  injured  party 
is  criminally  negligent,  and  that  there  is  nothing  in  the 
call  which  would  authorize  the  legislature  to  deliberate 
upon  or  pass  an  act  with  that  object  in  view.  We  take  it 
that  the  governor  has  not  the  power  to  limit  the  legis- 
lature to  some  specific  subject  of  general  legislation,  but 
that,  when  he  points  out  to  the  legislature  the  general 
scope  of  legislation,  as  he  did  in  both  sections  3  and  21 
of  the  call,  he  has  exhausted  his  powers,  and  that  the 
legislative  branch  may  then  proceed  to  legislate  upon 
any  subject  relating  to  such  general  head.  People  v.  Dis- 
trict Court,  46  Pac.  Rep.  [CJolo.],  681;  Baldtcin  v.  State,  21 
Tex.  App.,  591;  Brown  v.  State,  22  S.  W.  Rep.  [Tex.],  596; 
Mitchell  V.  Turnpike  Co.,  3  Humph.  [Tenn.],  455;  State  v. 
Shores,  31  W.  Va.,  491.  The  legislation  in  question  is 
clearly  regulative  of  corporations  formed  under  the  gen- 
eral incorporation  laws  of  the  state,  and,  therefore, 
within  the  range  of  the  powers  conferred  upon  the  legis- 
lature by  the  executive  proclamation. 

The  remaining  questions  of  law  may  be  answered  more 
briefly,  having  been  decided  by  this  court,  in  one  form 
or  another,  in  numerous  decisions,  adversely  to  the  con- 
tention of .  defendant^  and  from  which  rulings  we  have 
no  reason  to  recede. 

It  is  argued  that,  as  the  evidence  of  plaintiff  did  not 
establish  any  act  of  negligence  on  the  part  of  defendant 
which  resulted  in  injury  to  plaintiff,  he  failed  to  make 
out  a  cause  of  action.    He  did  prove  that  he  was  a  paa- 
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senger  on  one  of  defendant's  trains,  and  that  while  such 
passenger  he  fell  from  the  train  and  one  of  his  feet  was 
cut  off  by  the  passing  train^  Under  such  a  state  of  facts 
this  court  has  a  number  of  times  held  that  a  conclusiye 
presumption  of  negligence  on  the  part  of  a  common  car- 
rier arises,  on  which  presumption  a  party  injured  is  en- 
titled to  recover,  if  damage  is  proved.  Chicago,  R.  7.  d  P. 
R.  Oo.  V.  Zemecke,  59  Nebr.,  689;  Chicago,  R.  I.  d  P.  R.. 
Co.  V.  Young,  58  Nebr.,  678,  and  cases  there  cited. 

Again  it  is  claimed  that  an  examination  of  the  various 
laws  in  existence  at  the  time  this  act  was  passed,  and 
those  passed  afterwards,  and  before  the  constitution  of 
1875  was  adopted,  together  with  decisions  of  this  court 
existing  at  the  last  named  time,  all  tend  to  show  that  it 
has  been  and  is  the  policy  of  the  legislature  to  adopt  a 
rule  of  liability  of  railroad  companies  in  exact  accord- 
ance with  such  liabilitv  as  it  stood  at  common  law;  and 
that  the  act  should,  therefore,  be  construed  to  mean  that 
a  railroad  company  should  be  liable  only  in  case  an  in- 
jury to  a  passenger  occurs  through,  and  was  caused  by, 
the  negligence  of  such  common  carrier.  Without  citing 
these  acts,  which  we  do  not  think  in  any  sense  tend  to 
establish  such  rule,  we  will  simply  say  that  if  such  was 
the  intention  of  the  legislature  or  of  the  people  who 
adopted  the  constitution  now  existing,  there  was  no 
necessity  to  pass  the  act,  for  the  liability  of  common 
carriers  contended  for  already  existed  at  common  law, 
and  there  was  no  obscurity  to  be  cleared  up  or  settled 
by  a  declaratory  statute.  The  argument  is  far-fetched, 
as  is  evident  when  we  find  defendant  attempting  to  bring 
within  the  sweep  of  the  rule  contended  for  section  4, 
article  11,  of  the  constitution,  wherein  it  is  provided  that 
the  liability  of  railroad  corporations  as  common  carriers 
shall  never  be  limited;  and  it  is  argued  that  this  is  a 
limitation  upon  the  power  of  the  legislature  to  increase 
the  liability  of  such  common  carriers  beyond  that  liabil- 
ity as  it  existed  at  common  law.  As  a  matter  of  fact, 
the  reason  for  the  adoption  of  that  section  was  very 
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different  from  that  contended  for.  Railroads  and  other 
common  carriers  were,  through  clauses  inserted  in  bills 
of  lading,  attempting  to  evade  their  common  law  liabili- 
ties as  carriers;  and  this  clause  was  put  in  the  constitu- 
tion, not  to  prevent  the  legislature  from  enlarging  their 
liabilities,  but  to  prevent  them  from  narrowing  them,  and 
this  clause  accomplished  that  result.  Union  P.  R.  Co.  v. 
Vincent y  58  Nebr.,  171;  St.  Joseph  &  Q.  I.  R.  Go.  v.  Pahner^ 
38  Nebr.,  463;  AtchisoUy  T.  &  8.  F.  R.  Co.  v.  Lawler,  40 
Nebr.,  356. 

We  are  also  urged  to  recede  from  our  former  defini- 
tions of  the  meaning  of  the  term  "criminal  negligence" 
employed  in  said  section.  The  rulings  of  this  court  on 
said  term  are  many  and  well  known.  The  definition 
seems  apt  and  logical,  and  will  be  adhered  to. 

Again,  it  is  argued  that  the  statute  is  in  derogation  of 
the  fourteenth  amendment  of  the  constitution  of  the 
United  States.  This  has  been  also  decided  adversely  to 
that  contention,  and  is  well  sustained  by  authority  and 
reason.  Chicago,  R.  I.  d  P.  R.  Co.  v.  Young,  supra,  and 
cases  cited;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Zernecke,  supra, 
and  cases  cited. 

Other  questions  argued  in  the  brief  have  been  so  re- 
cently presented  to  this  court  and  examined  at  great 
length  and  with  much  care,  that  it  seems  unnecessary 
to  further  discuss  them  at  length.  It  is  sufficient  to  say 
that  we  are  content  with  the  soundness  of  the  conclu- 
sions arrived  at  relative  thereto,  and  see  no  reason  for 
abrogating  or  modifying  them.  The  statute  so  strenu- 
ously attacked  was  progressive  in  its  nature.  The  legis- 
lature in  passing  it  took  into  consideration  the  fact  that 
since  the  time  the  liability  of  common  carriers  became 
fixed  at  common  law  through  the  decisions  of  courts,  the 
means  of  travel  had  been  revolutionized.  From  com- 
paratively safe  and  easy  controlled  means  of  travel  in- 
vention had  progressed  until  this  means  had  become  a 
complicated  and  exceedingly  dangerous  machine,  pro- 
pelled through  space  at  an  extremely  rapid  rate  of  speed, 
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and  with  the  workings  of  which  the  public  were  unfa- 
miliar and  over  which  they  had  not  the  slightest  control. 
C!onsidering,  then,  the  old  law  and  the  mischief  that  had 
arisen  through  the  application  of  the  inventive  genius 
of  the  newer  age  to  the  means  of  locomotion,  the  legis- 
lature rightly  conceived  that  the  old  law  relative  to  the 
liabilities  of  common  carriers  in  the  respect  indicated  by 
this  legislation  had  become  obsolete,  and  it  therefore  pro- 
ceeded to  exercise  the  function  for  which  it  had  been 
created,  by  curing  that  wherein  the  old  law  had  become 
defective  and  inapplicable  to  modem  conditions.  Added 
to  this,  perhaps,  was  the  consideration  that  there  was  no 
reason  for  making  common  carriers  insurers  of  the  safety 
of  personal  property  confided  to  them  that  would  not 
apply  with  equal  force  to  the  owners  of  that  property 
when  their  persons  were  being  transported  from  point 
to  point,  except  perhaps  those  Indicated  by  the  excep- 
tions contained  in  this  law.  It  would  seem  that  in  law 
the  owner  should  be  at  least  equal  to,  if  not  "A  little  bet- 
ter than  his  dog,  a  little  dearer  than  his  horse."  This 
equality  the  law  in  question  establishes,  excepting  the 
common  carrier  from  such  liability  only  in  such  instances 
as  those  wherein  his  judgment  should  guide  him  and 
prompt  him  to  avoid  a  threatening  danger. 

From  a  careful  reconsideration  of  all  our  former  de- 
cisions, and  the  facts  and  circumstances  connected  with 
the  passage  of  the  law,  we  are  of  opinion  that  the  law 
was  correctly  complied  with  on  the  trial  in  the  court  be- 
low, and  that  its  judgment  in  the  premises  should  be, 
and  it  therefore  is, 

AFFIRBiBD. 
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Cahn,  WAMPOiiD  &  Company  bt  al,  v.  Oarpless  Com- 
pany BT  Ali. 

Filed  MiiRCH  20, 1901.    No.  9,374. 

1.  Garnishment:   Attaching  Creditor:    Debtor.    An  attaching  cred- 

itor acquires  no  greater  rights  by  garnishment  than  had  his 
debtor. 

2.  Assignment  of  Judgment:  Partial  Prior  AssiGNiiEN'f.    An  assign- 

ment of  a  judgment  which  excepts  therefrom  a  specific  portion 
thereof,  previously  assigned  to  another  as  security  for  a  debt, 
is  not  equivalent  to  an  assignment  subject  to  the  interest  of 
the  first  assignee. 

Error  from  the  district  court  for  Cass  county.  Tried 
below  before  Ramsey,  J.    Affirmed. 

Tibbets  Bros.y  Morey  &  Ferris  for  plaintiffs  in  error, 

Robert  B.  Windhaniy  contra. 

NORVAL,  C.  J. 

Joseph  Klein  was  engaged  in  the  mercantile  business 
at  Plattsmouth,  and  as  a  result  thereof  he  became  in- 
debted to  various  persons  and  corporations.  His  stock 
of  goods  was  covered  by  a  policy  of  insurance  in  the 
Western  Assurance  Company  of  Toronto,  Canada,  in  the 
sum  of  |2,000.  The  goods  were  destroyed  by  fire,  and 
Klein  instituted  an  action  on  the  policy  in  the  district 
court  of  Cass  county,  and  recovered  a  judgment,  on  No- 
vember 8,  1893,  against  the  company  in  the  sum  of 
12,110.50.  On  July  27,  1894,  he  executed  to  his  creditor, 
the  Citizens  Bank  of  Plattsmouth,  an  assignment  of  a  por- 
tion of  said  judgment,  to  secure  a  boTia  fide  indebtedness 
of  his.    Said  assignment  is  as  follows: 

"In  the  District  Court  of  Cass  County,  Nebraska. 
Joseph  Klein,  Plaintiff  ^ 

vs.  I  Assignment  of  Judg- 

The  Western  Assurance  Co.  |      ment. 
pp  Toronto,  Defendant        J 

"For  value  received,  I  hereby  assign  and  set  over  to 
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the  Oitizeiis  Bank  of  Plattsmouth,  Nebraska,  all  of  my 
right,  title  and  interest  to  the  amount  of  fifteen  hundred 
dollars  of,  in  and  to  a  certain  judgment  by  me  the  under- 
signed, obtained  against  the  above  named  defendant  In- 
surance Company  upon  the  8th  day  of  November,  A.  D. 
1893,  in  the  district  court  of  Cass  county,  Nebraska,  in 
the  above  entitled  suit,  which  was  then  and  there  pend- 
ingy  for  the  sum  of  (2,140.50. 

^^And  I  hereby  authorize  the  said  Citizens  Bank  to 
issue  execution  and  to  collect  the  same  in  any  manner 
that  I  might  do  if  personally  present,  to  the  amount  of 
|1,500,  and  to  receipt  and  release  therefor  upon  payment 
of  the  same. 

"In  witness  whereof,  I  have  hereunto  set  my  hand,  this 
27th  day  of  July,  A.  D.  1894. 

"In  presence  of 

"W.  H.  Gushing.  Joe  Klein." 

On  December  1, 1894,  Elein  failed  in  business,  and  ex- 
ecuted and  delivered  to  Cahn,  Wampold  &  Co.,  another 
of  his  creditors,  as  security  for  an  indebtedness,  the  fol- 
lowing assignment: 

"In  the  District  Court  of  Cass  County,  Nebraska. 

Joseph  Klein,  Plaintiff, 

vs. 
The  Westekn  Assurance  Co. 
OP  Toronto,  Defendant. 

"For  a  valuable  consideration  in  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  I  hereby  assign,  sell 
and  set  over  to  Cahn,  Wampold  &  Co.,  of  Chicago,  Illinois, 
all  my  right,  title  and  interest  in  and  to  the  judgment  of 
|2,140.50,  which  I  obtained  in  the  district  court  of  Cass 
county,  Nebraska,  on  the  8th  day  of  Nov.,  A.  D.  1893, 
against  the  defendant,  the  Western  Assurance  Company 
of  Toronto,  as  the  same  appears  of  record  in  the  above 
entitled  cause  in  the  office  of  the  clerk  of  the  district 
court  of  Cass  county,  Nebraska,  excepting  the  interest 
which  the  Citizens  Bank  of  Plattsmouth  and  the  interest 
37 


^  Assignment  of  Judg- 
ment. 
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which  Byron  Clark  has  in  said  judgment  as  shown  by 
assignments  now  on  file,  each  of  which  is  hereby  excepted 
and  not  assigned  to  said  Cahn,  Wampold  &  Co. 

"In  witness  whereof,  I  have  hereunto  set  my  hand  this 
1st  day  of  December,  A.  D.  1894. 

"In  presence  of 

"A.  W.  White.  Job  Kdein/^ 

On  December  3,  1894,  the  Oarpless  Company  brought 
an  action  against  Klein  in  the  district  court  of  Cass 
county,  aided  by  the  attachment,  to  recover  the  amount 
due  it  from  him,  and  Byron  Clark  and  the  Western 
Assurance  Company  of  Toronto  were  garnished.  Mr. 
Clark  answered  that  he  obtained  for  Klein  the  judgment 
against  the  insurance  company,  and  that  he  had  a  lien 
on  the  judgment  in  the  sum  of  |750  for  service  rendered, 
and  |250  for  expenses.  .  The  Western  Assurance  Com- 
pany answered  that  it  was  indebted  to  Klein  by  virtue  of 
said  judgment  in  the  sum  of  (2,140.50.  The  Carpless 
Company  subsequently  obtained  judgment  against  Klein 
in  the  sum  of  $341.54  and  costs.  It  is  disclosed  that  the 
lien  of  Mr.  Clark  has  been  paid  out  of  funds  other  than 
those  arising  from  the  judgment  on  the  policy  of  insur- 
ance, and  he  indorsed  the  following  release  upon  the 
judgment  docket  in  said  cause: 

"March  12,  1895.  For  value  received,  I  hereby  release 
all  claim  of  attorney's  fees  in  full  to  this  date. 

"Byron  Clark." 

On  June  20,  1896,  after  the  garnishment  proceedings, 
Klein  made  another  assignment  of  this  judgment  against 
said  Western  Assurance  Company,  of  which  the  follow- 
ing is  a  copy: 

"In  the  District  Court  of  Cass  County,  Nebraska. 

Joseph  Klein,  Plaintiff, 

vs. 
Western  Assurance  Co. 
OF  Toronto,  Defendant 

"I,  Joseph  Klein,  plaintiff  in  the  above  entitled  case, 


•"  Assignment  of  Judgment. 
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for  value  received,  and  in  consideration  of  an  agreement 
heretofore  made,  and  for  the  purpose  of  fully  carrying 
out  said  contract  and  agreement  and  to  cure  any  defects 
there  may  be  in  an  assignment  by  me  heretofore  made  in 
this  case  and  filed,  do  hereby  assign,  set  over  to  and  fully 
convey  all  my  right,  title  and  interest  in  and  to  a  certain 
judgment,  and  all  accruing  interest  by  me  obtained  in 
this  case  against  the  defendant  on  November  8,  A.  D. 
1893,  to  Cahn,  Wampold  &  Co.  of  Chicago,  111.,  and  here- 
by authorize  and  empower  my  said  assignee,  Cahn,  Wam- 
pold &  Co.,  of  Chicago,  Illinois,  to  receive  the  said  moneys 
due  upon  said  judgment,  together  with  all  accruing  in- 
terest, to  receipt  for  and  release  the  same  either  in  my 
name  or  their  own  as  may  be  necessary,  the  same  aa  I 
might  or  could  do,  hereby  ratifying  all  they  may  do  in 
the  prt  mises. 

"In  witness  whereof,  I  hereunto  set  my  hand  this  20th 
day  of  June,  A.  D.  1896. 

"In  presence  of 

"Frank  Alschuler.  Joseph  Klein." 

On  March  12,  1895,  the  Citizens  Bank  of  Plattsmouth, 
by  its  receiver,  entered  the  following  upon  the  judgment 
docket  in  the  case  of  Klein  v.  Western  Assurance  Com- 
pany: 

"March  12,  1895.  Lien  of  Citizens  Bank  of  Platts- 
mouth is  satisfied  in  full,  and  is  hereby  released. 

"Charles  C.  Parmele, 

^'Receiver  Citizens  Bank.^^ 

In  the  case  in  which  the  garnishment  issued,  Cahn, 
Wampold  &  Co.  intervened  and  were  permitted  to 
introduce  evidence  as  to  their  interest  in  the  said  judg- 
ment of  Klein  against  the  Western  Assurance  Company, 
and  on  the  hearing  the  court  ordered  and  adjudged  that 
the  garnishee,  the  Western  Assurance  Company,  should 
pay  the  amount  of  the  judgment  obtained  against  it  into 
couit,  and  that  out  of  the  same  the  clerk  of  the  court 
should  pay  to  the  Carpless  Company  the  amount  of  its 
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judgment  against  Klein,  with  interest  and  costs.  To 
reverse  this  order  Cahn,  Wampold  &  Co.,  and  Joseph 
Klein  prosecute  a  petition  in  error. 

It  is  argued  that  an  attaching  creditor  can  acquire  no 
greater  rights  by  garnishment  proceedings  than  had  the 
debtor.  This  is  undoubtedly  sound,  and  this  court  has 
so  held.  Fitzgerald  v,  HolUngsicorth,  14  Nebr.,  188.  It 
therefore  follows  that  the  Carpless  Company  acquired 
by  its  garnishment  the  intei'est,  if  any,  which  Klein  then 
had  in  the  judgment  against  the  Western  Assurance 
Company,  and  no  more.  This  is  plain.  It  is  strenuously 
urged  that  Klein  had  no  interest  in  it.  This  contention 
is  based  upon  the  several  assignments  made  by  Klein  al- 
ready set  out.  It  is  obvious  that  by  the  assignment  to 
the  Citizens  Bank  Klein  did  not  part  with  or  transfer 
all  his  interest  in  the  judgment.  He  merely  assigned  to 
the  bank  his  right,  title  and  interest  in  the  judgment  to 
the  amount  of  $1,500  as  security  for  an  indebttnlness. 
The  judgment,  to  the  extent  it  exceeiled  that  sum,  was 
not  affected  by  the  assignment  to  the  bank.  When  the 
indebtedness  to  the  bank  was  paid,  Klein  again  became 
the  owner  of  that  portion  of  the  judgment  assigned  to 
the  bank.  The  assignment  of  Cahn,  Wampold  &  Co.,  of 
date  December  1,  1894,  does  not  purport  to  transfer  the 
entire  judgment  to  them,  but  expressly  excepts  from  the 
operation  of  the  assignment  "the  interest  which  the  Cit> 
izens  Bank  of  Plattsmouth,  and  the  interest  which 
Byron  Clark  has  in  said  judgment  as  shown  by  assign- 
ments now  on  file,  each  of  which  is  hereby  excepted  and 
not  assigned  to  said  Cahn,  Wampold  &  Co." 

It  is  insisted  that  notwithstanding  the  clause  in  the 
assignment  just  quoted  this  conveyed  all  of  Klein's  in- 
terest in  the  judgment.  To  this  proposition  we  are  un- 
able to  assent.  To  so  hold  would  be  to  disregard  the 
plain  terms  of  the  assignment.  The  portion  of  the  judg- 
ment previously  assigned  to  the  Citizens  Bank  of  Platts- 
mouth was  in  express  language  excepted  from  the  as- 
signment, and  was  not  transferred  to  Cahn,  Wampold  & 
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Co.  The  assignment  to  them  was  not  made  subject  to 
the  lien  of  the  bank  on  the  judgment,  but  excepted  from 
its  terms  the  judgment  to  the  extent  of  $1,500,  so  that 
when  the  indebtedness  to  the  bank  was  paid  Klein  be- 
came the  absolute  owner  of  that  portion  of  the  judgment 
covered  by  the  assignment  to  the  bank,  and  it  was  sub- 
ject to  the  payment  of  his  debts.  Nothing  can  be  pre- 
dicated upon  the  second  assignment  to  Cahn,  Wampold  & 
Co.,  since  at  the  time  the  same  was  made  the  garnish- 
ment had  become  operative,  and  Klein's  interest  in  the 
judgment  had  been  seized  thereunder.  It  follows  that 
the  order  of  the  district  court  must  be 

AFFraMBD. 


Edwakd  Gurskb,  appellant,  v.  Edward  Kelpin  ht 

al.,  appellees. 

Filed  March  20, 1901.    No.  9,400. 

1.  Finding  of  Fact  Based  on  Conflicting  Evidence  Not  Beviewable.  A 

finding  of  fact  by  the  district  court  based  on  conflicting  evi- 
dence will  not  be  disturbed  on  review. 

2.  Pleader  of  Statutory  Counter-Clalm  Must  Allege  Facts  Bringing 

It  Within  Statute.  When  the  right  to  a  counter-claim  depends 
wholly  upon  statute,  the  defendant  must  not  only  plead  a  good 
cause  of  action  in  his  favor  against  the  plaintiff,  but  he  must 
allege  facts  which  bring  his  claim  within  the  provisions  of  the 
'     statute. 

3.  Counter-claim  Can  Not  Accrue  After  Bringing  of  Action.    Matters 

accruing  subsequently  to  the  bringing  of  the  action  can  not  be 
pleaded  as  a  counter-claim. 

Ai»PEAL  from  the  district  court  for  Douglas  county. 
Heard  below  before  Scott,  J.    Affirmed. 

C.  A.  Baldicin,  A.  8.  Churchill  and  Warren  Sioitzler,  for 
appellant. 

Constantine  J.  Smyth,  contra. 
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NORVAL,  C.  J.         . 

This  suit  was  instituted  to  foreclose  a  real  estate  mort- 
gage given  by  the  defendants  to  plaintiff.  One  of  the  de- 
fenses was  payment.  The  defendants  also  sought  to  re- 
cover, by  way  of  a  counter-claim,  the  statutory  penalty 
of  flOO  for  failure  of  plaintiff  to  release  and  discharge 
the  mortgage  of  record.  The  court  found  that  the  mort- 
gage debt  had  been  paid,  and  denied  defendants  the  f  100 
penalty.    Both  parties  complain  of  the  decision. 

On  the  question  of  payment  the  evidence  was  very 
conflicting.  That  adduced  by  the  defendants  was  suffi- 
cient to  establish  that  the  note  and  mortgage  had  been 
paid,  while  the  proofs  introduced  by  plaintiff  were  ample 
to  sustain  his  conclusion.  The  doctrine  of  this  court, 
long  adhered  to,  is  that  findings  based  upon  conflicting 
evidence  will  not  be  investigated  on  review.  So,  apply- 
ing the  rule  to  this  case,  the  decree  canceling  the  mort- 
gage is  sustained. 

There  was  no  error  committed  in  refusing  to  allow  de- 
fendants the  statutory  penalty  of  flOO,  for  more  than  one 
reason.  In  the  first  place,  the  alleged  counter-claim  is  not 
sufficiently  pleaded  in  the  answer.  It  is  there  alleged 
that  "These  defendants,  Edward  and  Matilda  Kelpin, 
state  to  the  court  that  they  demanded  of  the  said  Gurske 
that  he  cancel  said  mortgage  of  record,  and  at  the  same 
time  they  tendered  to  him  his  reasonable  charges  there- 
for, but  the  said  Gurske  refused  and  neglected,  and  still 
refuses  and  neglects  to  discharge  the  same,  or  to  execute 
and  acknowledge  a  certificate  of  discharge  or  release 
thereon,  and  he  has  thereby  become  and  is  not  liable 
under  the  statute  to  these  defendants,  Edward  Kelpin 
and  Matilda  Kelpin,  in  the  sum  of  $100  damages."  By 
section  29,  chapter  73,  Compiled  Statutes,  the  mortgagee 
of  real  estate,  his  personal  representative  or  assignee, 
after  full  payment  of  the  mortgage  debt,  is  liable  to  the 
statutory  penalty  of  flOO  if  he  shall,  for  the  space  of 
sevc  n  days  after  being  requested,  and  after  tender  of  his 
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reasonable  charges,  refuse  or  neglect  to  discharge  the 
same,  or  to  execute  or  acknowledge  a  certificate  of  dis- 
charge or  release  of  the  mortgage.  The  penalty  accrues 
only  where  there  has  been  a  neglect  or  refusal  to  dis- 
charge the  mortgage,  or  to  execute  or  acknowledge  a  cer- 
tificate of  discharge  for  the  space  of  seven  days  after 
demand,  and  the  tender  of  reasonable  charges  therefor. 
It  will  be  observed  that  it  is  not  alleged  that  plaintiff,  for 
the  period  of  seven  days,  or  for  any  other  stated  time, 
had  neglected  or  refused  to  release  the  mortgage.  The 
demand  upon  him  and  the  tender  of  fees  or  charges  may 
have  been  made  the  day  the  answer  was  filed.  The  de- 
fendants' right  to  the  $100  depends  wholly  upon  the  stat- 
ute, and  they  must  allege  facts  which  bring  their  claim 
within  the  tei  ms  of  the  statute.    This  they  did  not  do. 

Further,  it  is  not  disclosed  that  any  demand  was  made 
upon  plaintiff  to  release  or  discharge  the  mortgage,  or 
that  any  tender  of  fees  or  charges  was  made  prior  to  the 
commencement  of  the  suit.  Matters  accruing  subse- 
quently to  the  bringing  of  the  foreclosure  suit  are  not 
available  as  a  counter-claim.  Simpson  t?.  Jennings,  15 
Nebr.,  671;  Kansas  Loan  &  Investnient  Co.  v.  Hutto,  48 
Kan.,  166;  Jones  v.  Swank,  54  Minn.,  259.    The  decree  is, 

therefore, 

Affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 
et  al.,  appellees,  v.  richardson  county  et  al., 
appellants. 

Filed  March  20, 1901.    No.  11,126. 

1.  Ballrosd   Bridge  Across   Navigable   Biver   Assessable   by   State 

Board.  A  railroad  bridge  across  a  navigable  river,  owned,  used 
and  operated  by  a  railroad  company  as  a  part  of  its  line  of 
road,  is  assessable  for  taxation  by  the  state  board  of  equalizfi- 
tion,  and  not  by  the  local  assessor. 

2.  Prior  Decision  Overruled.    Cass  County  v,  Chicago,  B,  d  Q.  R.  Co,,  25 

Nebr.,  348,  overruled. 
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Appeal  from  the  district  court  for  Richardson  county. 
Heard  below  before  Stull,  J.    Affirmed. 

John  Gagnoiiy  J.  E.  Leyda,  Reavis  &  Reavia  and  Smyth  d 
Smith,  for  appellants. 

Reavis  i&  Reams:  The  bridge  is  not  a  part  of  the  rail- 
road line,  but  is  a  separate  and  independent  structure, 
authorized  by  congress  and  not  by  the  state.  The  Cass 
County  Case,  25  Nebr.,  348,  is  decisive  of  this  one. 

J.  W.  Deweese  and  Frank  E.  Bishop,  contra: 

The  railroad  is  an  entirety.  The  bridge  is  a  part  of 
the  road.  Union  P.  R.  Co,  v.  Hall,  91  U.  S.,  352;  Brooks 
V.  Railway  Co.,  101  U.  &.,  451. 

NORVAL,  0.  J. 

In  1895  the  township  assessor  of  Rulo,  in  Richardson 
county,  assessed  at  the  sum  of  $42,500  the  west  half  of 
the  railroad  bridge  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  which  .spans  the  Missouri  river  at  the 
village  of  Rulo.  Taxes  for  said  year  were  levied  on  said 
valuation  for  state,  county,  village,  township  and  school 
district  purposes.  This  suit  was  to  enjoin  the  collection 
of  certain  of  the  taxes  so  imposed  on  various  grounds, 
among  others,  that  the  bridge  in  question  is  a  part  of 
plaintiff's  line  of  railroad,  and  no  part  of  the  bridge  is 
assessable  by  the  local  assessors,  but  is  assessable  only 
by  the  state  board  of  equalization.  The  district  court 
perpetually  enjoined  the  collection  of  the  taxes  in  con- 
'  troversy,  and  the  defendants  appeal. 

It  is  conceded  by  defendants  that  the  bridge  over  the 
Missouri  river  at  Rulo,  on  the  west  half  of  which  the 
taxes  in  dispute  were  levied,  is  owned  and  used  by  plain- 
tiff as  a  part  of  its  continuous  line  of  track.  The  princi- 
pal question  in  the  case,  and  tlie  only  one  to  which  we 
shall  advert,  is  whether  the  state  board  of  equalization 
or  the  local  assessors  have  the  right  to  assess  for  taxation 
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the  railroad  bridge  at  Rule.  The  defendants  claim  that 
the  bridge  is  no  part  of  the  railroad  line,  but  is  a  sepa- 
rate and  independent  structure,  and,  therefore,  is  as- 
sessable for  taxation  by  the  local  assessor.  This  con- 
tention is  not  without  authority  to  sustain  it.  In  Cass 
County  V.  Chicago^  B.  &  Q.  R.  Co.y  25  Nebr.,  348,  it  was 
decided  that  the  railroad  bridge  of  plaintiff  over  and 
across  the  Missouri  river  at  Plattsmouth  was  assessable 
locally.  If  that  decision  is  followed,  the  judgment  of 
the  court  below  in  the  present  case  can  not  be  sustained. 
The  opinion  in  that  case  is  directly  assailed  as  unsound, 
and  we  are  asked  to  take  up  and  decide  the  question 
anew,  which  we  shall  at  once  proceed  to  do. 

Sections  39  and  40,  article  1,  chapter  77,  Compiled 
Statutes,  1895,  relate  to  the  assessment  of  railroad  and 
telegraph  property,  which  we  here  reproduce: 

"Sec.  39.  The  president,  secretary,  superintendent,  or 
other  principal  accounting  oifficer  within  this  state  of 
every  railroad  or  telegraph  company,  whether  incorpo- 
rated by  any  law  of  this  state  or  not,  when  any  portion 
of  the  property  of  said  railroad  or  telegraph  company  is 
situated  in  more  than  one  county,  shall  list  and  return 
to  the  auditor  of  public  accounts  for  assessment  and 
taxation,  verified  by  the  oath  or  affirmation  of  the  person 
so  listing,  all  the  following  described  property  belong- 
ing to  such  corporation  on  the  first  day  of  April  of  the 
year  in  which  the  assessment  is  made  within  this  state, 
viz:  the  number  of  miles  of  such  railroad  and  telegraph 
line  in  each  organized  county  in  this  state  and  the  total 
number  of  miles  in  the  state,  including  the  roadbed,  right 
of  way,  and  superstructures  thereon,  main  and  side 
tracks,  depot  buildings,  and  dei)ot  grounds,  section  and 
tool  houses,  rolling  stock,  and  personal  property  neces- 
sary for  the  construction,  repairs,  or  successful  operation 
of  such  railroad  and  telegraph  lines;  Provided,  howrveVj 
That  all  machine  and  repair  shops,  general  office  build- 
ings, store  houses,  and  also  all  real  and  personal  prop- 
erty, outside  of  said  right  of  way  and  depot  grounds  as 
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aforesaid,  of  and  belonging  to  any  such  railroad  and 
telegraph  companies  shall  be  listed  for  purposes  of  taxar 
tion  by  the  principal  oflicers  or  agents  of  such  companies, 
with  the  precinct  assessors  of  any  precinct  of  the  county 
where  such  real  or  personal  property  may  be  situated, 
in  the  manner  provided  by  law  for  the  listing  and  valua- 
tion of  real  and  personal  property. 

"Sec.  40.  The  return  to  the  auditor  of  public  accounts 
herein  provided  shall  be  made  on  or  before  the  fifth  day 
of  April  annually.  If  the  return  aforesaid  be  not  received 
by  said  auditor  by  the  tenth  day  of  April,  he  shall  there- 
upon proceed  to  obtain  the  facts  and  information  afore- 
said in  any  manner  that  may  appear  most  likely  to 
secure  the  same  correctly,  and  for  that  purpose  may  ad- 
dress a  written  communication  to  the  corporation  or  to 
some  oilicers  of  the  corporation  who  has  failed  to  make 
the  return  aforesaid.  As  soon  as  practicable  after  the 
auditor  has  received  the  said  return,  or  procured  the  in- 
formation required  to  be  set  forth  in  said  return,  a  meet- 
ing of  the  state  board  of  equalization,  consisting  of  the 
governor,  state  treasurer  and  auditor,  shall  be  held  at 
the  office  of  said  auditor,  and  the  said  board  shall  then 
value  and  assess  the  property  of  said  coi^poration  at  its 
actual  value  for  each  mile  of  said  road  or  line,  the  value 
of  each  mile  to  be  determined  by  dividing  the  sum  of  the 
whole  valuation  by  the  number  of  miles  of  such  road  or 
line.  In  making  up  such  valuation  or  assessment  the 
said  board  shall  examine  and  consider  the  return  herein 
required  to  be  made,  or  the  information  procured  by  the 
auditor  in  default  of  such  return,  together  with  such 
other  reliable  information  relative  thereto  as  they  may 
be  able  to  procure;  said  board  shall  not  assess  the  value 
of  any  machine  or  repair  shop  or  general  office  building, 
store  houses,  or  any  real  or  personal  property  situated 
outside  of  the  right  of  way  or  depot  grounds  of  such  com- 
pany. On  or  before  the  fifteenth  day  of  INIay,  or  so  soon 
thereafter  as  the  said  board,  or  any  two  thereof,  shall 
have  made  and  determined  said  valuation  and  assess- 
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ment,  the  auditor  shall  certify  to  the  county  clerks  of 
the  several  counties  in  which  the  property  of  the  afore- 
said corporation,  or  any  part  thereof,  may  be  situated, 
the  assessment  per  mile  so  made  on  the  property  of  such 
corporation,  specifying  the  number  of  miles  and  amount 
in  each  of  such  counties.  All  such  property  shall,  for  the 
purpose  of  taxation,  be  deemed  'personal  property,^  and 
be  placed  on  the  tax  list  as  hereinafter  provided." 

From  a  reading  of  the  foregoing  sections  it  will  be 
seen  that  all  machine  and  repair  shops,  general  office 
buildings,  storehouses  and  all  real  and  personal  prop- 
erty of  a  railroad  company  outside  its  right  of  way  are 
required  to  be  assessed  by  the  local  assessors;  and  all 
other  property  of  a  railroad  company  is  required  to  be 
valued  for  taxation  by  the  state  board  of  equalization. 
It  needs  no  argument  to  show  that  the  railroad  bridge 
at  Bulo  is  neither  a  machine  shop,  a  general  office  build- 
ing or  a  storehouse;  and  if  this  bridge,  within  the  mean- 
ing of  the  statute,  is  neither  real  or  personal  property 
outside  the  right  of  way  of  plaintiff,  it  is  not  to  be  as- 
sessed by  the  local  assessor,  but  is  taxable  only  by  the 
state  board  of  equalization.  There  is  no  claim  that  it  is 
exempt  from  taxation,  the  only  controversy  being  as  to 
the  jurisdiction  of  the  taxing  powers.  If  it  is  inside — i.  e., 
a  part  of — ^the  right  of  way,  as  the  term  is  employed  in 
the  act,  then  it  must  be  assessed  by  the  state  board,  other- 
wise not.  The  meaning  of  the  term  "right  of  way,"  as 
employed  by  the  statute,  is  important,  indeed,  decisive 
of  the  question.  Counsel  for  defendants  insist  that  as  the 
right  to  construct  this  bridge  over  the  river,  the  boundary 
between  two  states,  could  not  be  conferred  upon  the  cor- 
poration by  the  legislature,  but  by  congress  only,  it 
should  be  taxed  by  the  local  authorities.  Why  should  the 
question  of  whether  the  legislature  had  power  to  confer 
upon  the  corporation  the  right  of  eminent  domain  in  this 
instance  control  in  deciding  as  to  the  right  of  taxation? 
What  was  the  purpose  of  the  legislature  in  requiring  the 
right  of  way,  road-bed  and  superstructure  of  a  railway 


1. 
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to  be  assessed  as  a  unit.  A  clear  understanding  of  this 
purpose  and  intent  should  enable  us  to  dispose  of  the 
question  with  little  diflSculty,  and  clear  up  the  inconsist- 
encies that  now  appear  in  former  adjudications  of  this 
court  upon  the  point.  The  common-sense  view  of  the 
subject  would  seem  to  be  that  such  purpose  was  to  enable 
the  proper  authorities  to  distribute  the  avails  of  such 
taxation  equitably  among  all  the  municipal  subdivisions 
through  which  a  road  may  pass,  in  the  ratio  which  the 
number  of  miles  within  each  subdivision  bears  to  the 
total  number  of  miles  of  road  within  the  state,  treating 
each  mile  as  equal  in  value  to  every  other  mile,  and  re- 
gardless of  whence  came  the  power  under  which  any 
particular  portion  of  the  road  is  constructed.  A  railroad 
might  have  vast  terminals  at  one  point,  worth  as  much 
as  the  remainder  of  the  line,  though  it  extended  through 
a  dozen  counties.  The  subdivision  in  which  these  ter- 
minals are  located  is  not,  under  this  law,  permitted  to 
reap  an  advantage  over  other  localities,  by  reason  of  the 
mere  accident  of  location;  but  must  share  its  advantages 
with  these  others  pro  rata.  Tliat  evidently  is  the  reason 
behind  and  under  this  legislation.  How  a  franchise  has 
been  acquired,  or  whether  a  particular  portion  of  a  line 
is  more  expensive  to  construct  than  others,  is  unimpor- 
tant in  determining  whether  the  property  should  be  taxed 
locally  or  otherwise.  As  a  matter  of  fact,  this  inequality 
of  value  was  the  principal  motive  for  the  legislation, 
which  sought  to  obviate  the  evils  attendant  upon  such  a 
state  of  facts.  Without  such  inequality,  no  legislation 
would  have  been  necessary,  the  general  laws  being  in 
that  event  adequate  for  the  purpose. 

It  is  also  decidedly  fallacious  to  argue  that  either  the 
nature  of  the  tenure  or  the  manner  of  its  acquisition  can 
be  a  criterion  in  determining  the  point  in  question. 
There  are  three  legal  modes  of  acquiring  right  of  way:  by 
purchase,  by  grant  or  by  the  exercise  of  eminent  domain. 
How  can  any  of  these  means  of  acquisition  assist  us  in 
determining  whether  they  should  be  taxed  in  one  locality 
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or  in  another?  Suppose  a  right  of  way  to  have  been  ac- 
quired in  none  of  these  legal  ways,  but  that  the  corpora- 
tion is  a  trespasser  from  one  terminus  to  the  other,  that 
it  has  not  the  legal  right  to  a  single  foot  of  its  right  of 
way;  is  not  its  right  of  way  nevertheless  taxable  in  the 
same  manner  and  by  the  same  ofiOicials  as  it  would  be, 
had  its  acquisition  been  attended  with  every  legal  for- 
mality? It  is  not  denied  that  it  is  the  intention  of  the  leg- 
islature in  this  act  to  assess  and  tax  railroads  as  units. 
Is  a  railroad  any  less  a  unit  because  perchance  one  part 
of  its  route  may  have  been  acquired  by  grant,  another  by 
eminent  domain,  another  by  purchase,  and  that  to  still 
another  part  it  has  no  title,  being  a  mere  trespasser? 
Though  the  nature  of  the  tenure  may  differ,  the  line  it- 
self is  a  continuous  whole,  a  unit,  so  far  as  its  operation 
and  management  are  concerned,  and  so  far  as  fitted  the 
purpose  of  the  legislature  in  adopting  the  legislation 
mentioned.  In  Cass  County  v.  Chicago,  B.  &  Q.  R.  Co.,  25 
Nebr.,  348,  we  placed  a  different  construction  upon  this 
statute,  holding  that  a  bridge  like  the  one  in  controversy 
was  not  assessable  by  the  state  board.  A  review  of  the 
question  convinces  us  that  our  decision  in  that  case  was 
wrong,  and  we  accordingly  overrule  it.  In  the  opinion 
in  that  case  it  is  argued  that  if  it  was  the  intention  of 
the  legislature  that  such  structures  were  to  be  assessed 
as  a  continuation  of  the  line  of  road,  some  additional 
report  as  to  value  or  cost  would  have  been  required  by 
it.  We  fail  to  see  the  force  of  the  reasoning.  The  state 
board  has  imposed  upon  it,  by  section  40,  supra,  the  duty 
of  ascertaining  the  value  of  every  mile  of  such  road,  and 
of  all  articles  enumerated  in  section  39,  or  included  in 
the  generic  terms  therein  employed.  Is  it  any  less  diffi- 
cult to  ascertain  the  value  of  rolling  stock,  tunnels,  via- 
ducts, and  other  property  of  like  nature  than  the  value 
of  a  bridge?  It  is  the  duty  of  this  board  to  inquire  and 
ascertain  the  value  of  all  the  items  therein  enumerated, 
or  implied  from  the  terms  employed;  there  is  no  require- 
ment that  the  railroad  corporation  shall  give  the  value 
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of  a  single  article.  In  section  40  it  is  provided  that  the 
board  shall  ascertain  and  assess  the  value.  ^^In  making 
up  such  valuation  or  assessment  the  said  board  shall 
examine  and  consider  the  return  herein  required  to  be 
made,  or  the  information  procured  by  the  auditor  in  de- 
fault of  such  return,  together  with  such  other  reliable 
information  relative  thereto  as  they  may  be  able  to.  pro- 
cure." The  argument  that  the  failure  of  the  legislature 
to  require  an  additional  report  relative  to  bridges  is  in- 
dicative that  it  was  not  the  intention  that  such  structures 
should  be  assessed  by  the  state  board,  would  prevent  it 
from  assessing  many  other  items  enumerated.  No  speci- 
fications of  the  items  which  constitute  a  "superstruct- 
ure" are  present  in  the  act.  Must  it  then  be  inferred 
that  the  rails,  cross-ties  and  fastenings  are  to  be  assessed 
by  the  local  authorities?  Neither  is  the  term  "road-bed" 
defined.  Must  the  embankments,  fills,  tunnels,  culverts, 
trestles,  bridges  and  viaducts  be  given  over  to  localities, 
as  things  not  included  in  or  part  of  the  right  of  way? 
The  argument  to  establish  these  propositions  is  as  con- 
clusive as  is  the  one  from  which  is  adduced  the  conclusion 
that  bridges  across  navigable  streams  are  not  part  of, 
or  "included  in,"  the  right  of  way  of  a  railroad  company. 
Nor  does  there  seem  any  more  conclusiveness  in  the  argu- 
ment that,  as  it  is  shown  that  the  railroad,  company,  in 
the  Cass  County  Case,  charged  more  by  the  mile  to  pas- 
sengers who  traveled  over  the  bridge-  than  was  allowed 
by  statute  for  transporting  passengers  within  the  state, 
it  must  follow  that  such  bridge  was  not  treated  by  the 
railroad  company  as  a  part  of  its  line,  and  that,  there- 
fore, it  is  not  subject  to  taxation  by  the  state  board.  The 
fact  remains  that,  so  far  as  the  operation  of  and  physical 
condition  of  the  road  is  concerned,  there  is  no  difference 
whatever  between  this  portion  of  the  road  and  any  other, 
except  that  at  this  point  the  road  crosses  a  bridge,  while 
at  other  points  it  may  pass  over  soil,  trestles,  culverts, 
viaducts,  or  through  tunnels.  If  the  law  relative  to  the 
legal  sums  permitted  to  be  exactinl  from  passengers  is 
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violated,  it  is  a  matter  for  the  cognizance  of  the  proper 
authorities;  but  such  violation  is  no  test  to  be  employed 
in  ascertaining  the  legal  question  as  to  the  manner  in 
which  taxes  shall  be  imposed  for  public  uses. 

The  conclusion  reached  is  not  only  sustained  by  reason, 
but  is  supported  by  an  unbroken  line  of  decisions  by  the 
highest  courts  in  the  land.  In  New  Jersey  there  was  a 
statute  providing  that  "the  main  stem  or  road-bed  and 
track"  of  all  railroads  should  be  exempt  from  township 
and  municipal  taxation. 

In  Central  Railroad  Go.  v.  Mtffchler,  41  N.  J.  Law,  96, 
the  court,  in  construing  this  statute,  ruled  that  a  rail- 
road bridge  across  the  Delaware  river  was  exempt  from 
township  and  municipal  taxation,  since  the  bridge  was  a 
part  of  the  main  stem  or  road-bed  and  track  of  the  rail- 
road. 

A  statute  of  Missouri  provided  that  railroad  companies, 
on  or  before  a  certain  date,  should  return  to  the  auditor 
a  verified  statement  "setting  out  in  detail  the  total  length 
of  their  road  so  far  as  completed,  including  branch  or 
leased  roads,  the  entire  length  in  this  state,  and  the 
length  of  double  or  side  tracks,  with  depots,  water  tanks 
and  turn-tables;  ♦  ♦  ♦  the  total  number  of  engines 
and  cars  of  every  kind  and  description,  including  all  pal- 
ace or  sleeping  cars,  passenger  and  freight  cars,  and  all 
other  movable  property  owne<l,  used,  or  leased  by  them" 
(Revised  Statutes  [Mo.],  1879,  sec.  6866);  and  that  the 
"state  board"  should  assess  all  such  property  and  the 
valuation  be  apportioned  among  the  various  counties, 
etc.,  of  the  state.  The  statute  also  declared  (sec.  6876) 
that  "all  property,  real,  personal  or  mixed,  including 
lands,  machine  and  workshops,  round-houses,  warehouses 
and  other  buildings,  goods,  chattels  and  office  furniture 
of  whatever  kind,  owned  or  controlled  by  any  railroad 
company  or  corporation  in  this  state  not  hereinbefore 
specified,  shall  be  assessed  by  the  proper  assessors  in 
the  several  counties,  cities,  ♦  ♦  ♦  wherein  such  prop- 
erty is  located,  under  the  general  revenue  laws  of  the 
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state."  This  statute  was  under  consideration  in  State  v. 
Hannibal  d  St.  J.  R.  Go,,  10  S.  W.  Rep.  [Mo.],  436,  and 
the  court  held  that  a  bridge  of  the  railway  company  span- 
ning the  Missouri  river  at  Kansas  City,  over  which  bridge 
the  railway  company  had  laid  its  tracks,  and  was  oper- 
ating its  trains,  was  a  part  of  the  railroad  company's  road 
and  was  assessable  only  by  the  state  board,  notwithstand- 
ing the  fact  that  the  railroad  company  had  planked  the 
bridge  and  permitted  wagons,  carriages,  etc.,  to  cross 
the  river  thereon  and  collected  tolls  therefor,  and  that 
other  railroad  companies  ran  their  engines  and  cars  over 
and  across  the  bridge,  paying  toll  therefor. 

The  statute  of  the  state  of  Illinois  relating  to  the  as- 
sessment of  railroad  property  provided  that  "such  right 
of  way,  including  the  superstructures  of  main,  side  or  sec- 
ond track  and  turnouts,  and  the  station  and  improve- 
ments of  the  railroad  company  on  such  right  of  way,  shall 
be  held  to  be  real  estate  for  the  purpose  of  taxation  and 
denominated  ^railroad  track,'  and  shall  be  so  listed  and 
valued.''  Revised  Statutes  [111.],  1874,  ch.  120,  sec.  42. 
The  statute  likewise  made  it  the  duty  of  the  state  board 
of  equalization  to  assess  all  railroad  property  denom- 
inated in  the  act  as  "railroad  track."  Under  this  statute, 
in  Anderson  v.  Chicago,  B.  &  Q.  R.  Co,,  117  111.,  26,  it  was 
held  tliat  the  railroad  bridge  owned  by  the  Burlington 
road  across  the  Mississippi  river  at  Burlington,  Iowa, 
was  assessable  by  the  state  board  of  equalization  and  was 
not  assessable  by  the  local  assessor  of  the  county  in  which 
a  portion  of  the  bridge  was  located. 

In  Virginia  d  T,  R,  Co.  v.  Washington  County,  30  Gratt. 
[Va.],  471,  481,  the  court  observe:  "If  the  commissioners 
of  the  revenue,  or  the  assessors  in  the  different  counties, 
should  make  an  assessment  of  the  railroad  track,  or  other 
property  within  their  limits,  such  assessment  would  con- 
stitute no  just  basis  of  taxation.  A  part  of  a  railroad 
running  through  one  county  may  be  of  little  value,  but 
if  taken  in  connection  with  the  whole  it  mav  be  as  valu- 
able  as  any  other  part     As  was  said  by  the  supreme 
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court  of  Kentucky  [Applegate  v.  Ernst ^  3  Bush  [Ky.], 
648] :  'A  railroad^  from  one  end  to  the  other,  is  an  en- 
tirety. Fragmentary  taxation  or  sales  might  be  unjustly 
vexatious  and  injurious  to  the  owners,  prevent  the  des- 
tination of  the  road,  and  disturb  the  public  use  and  inter- 
est. To  avoid  such  evils  and  absurdities  the  law  treats  a 
railroad  and  all  its  appurtenances  as  one  entire  thing,  not 
legally  subject  to  coercive  severance  or  dislocation.  In 
that  consolidated  character  it  must  be  taxed  for  state 
revenue,  and  cannot  be  a  fit  subject  for  local  taxation  by 
the  separate  counties  through  which  it  runs.' " 

In  St.  Louis  R.  Co.  v.  WilliamSy  53  Ark.,  58,  63,  the  court 
in  its  opinion  says:  "The  requirement  as  to  railways  is 
that  every  corporation  or  other  person  owning  or  operat- 
ing a  railway  shall  return  its  road  to  the  state  board  for 
taxation;  and  in  estimating  the  value  the  board  is  re- 
quired to  take  into  consideration  everything  on  the  right 
of  way  and  appurtenant  to  the  railroad  which  adds 
value  to  it  as  an  entire  thing.  Bridges  which  are  on  the 
line  of  the  railway  and  are  railway  property  are  there- 
fore to  be  assessed  as  an  integral  part  of  the  railway. 
They  fall  within  the  exclusive  jurisdiction  of  the  state 
board,  and  the  increased  revenue  which  is  derived  from 
the  road  on  account  of  them  is  apportioned  to  the  several 
counties  through  which  the  road  runs.  This  comes  from 
the  legislative  policy  of  taxing  each  road  as  a  unif 

The  supreme  court  of  the  United  States  in  Union  P.  R. 
Co.  V.  Hall,  91  U.  S.,  343,  352,  decided  that  the  railroad 
bridge  of  said  company  across  the  Missouri  river  at 
Omaha  was  a  part  of  their  railroad  and  required  to  be  so 
operated. 

In  Chilf  R.  Co.  V.  Morris,  7  Kan.,  210,  222,  the  supreme 
court  of  Kansas  used  this  apposite  language:  "A  rail- 
Toad  is  an  entire  thing,  and  should  be  assessed  as  a  whole. 
It  would  be  almost  as  easv  and  as  reasonable  to  divide 
a  house  or  a  locomotive  into  portions,  and  assess  each 
portion  separately,  as  to  divide  a  railroad  into  portions, 
and  assess  each  portion  of  it  separately.  A  portion  of 
88 
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a  railroad,  running  through  one  township  only,  would 
be  worth  but  little,  if  any  thing,  while  that  same  portion, 
in  connection  with  the  balance  of  the  road,  might  be  in- 
valuable." 

The  conclusion  i^  irresistible  that  the  bridge  in  quesr 
tion  is  a  part  of  the  plaintiff's  railroad,  and  as  such  is 
assessable  only  by  the  state  board  of  equalization;  the 
local  assessor  was  without  jurisdiction  to  assess  said 
bridge  and  the  tax  in  question  is,  therefore,  void.  The 
conclusion  reached  makes  the  examination  of  other  ques- 
tions argued  by  counsel  unnecessary. 

The  decree  of  the  court  below  is  right,  and  it  is  accord- 
ingly 

Affirmbd. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V.  Anthony  Yost. 

Filed  March  20, 1901.    No.  11,400. 

1.  Contributory   Negligence:    Duty   of   Person   Crossing   Railway 

Track.  It  is  the  duty  of  one  ^ho  is  about  to  step  upon  a  rail- 
road track  to  look  in  each  direction  to  ascertain  whether  a 
train  is  coining,  and  if  his  failure  so  to  do  results  in  his  injury, 
he  can  not  recover  therefor. 

2.  Bes  Adjudicata.     Questions  decided  on  a  former  review  become 

the  law  of  the  case. 

3.  Beversal  of  Cause:  Discretion  of  Appellate  Court.    On  reversing 

a  cause,  it  is  within  the  discretion  of  the  appellate  court  to 
either  render  such  judgment  as  should  have  been  rendered  by 
the  lower  court,  or  to  remand  the  cause  for  a  new  trial,  or  with 
instructions  to  enter  judgement  without  a  second  trial. 

Error  from  the  district  court  for  York  county.    Tried 
below  before  Good,  J.    Reversed. 

J.  TF.  DetceesSj  Frank  E.  Bishop  and  F.  C.  Power y  for 
plaintiff  in  error: 

This  case  has  been  before  this  court  before  (56  Nebr., 
439),  and  the  judgment  was  reversed  for  the  reason  that 
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the  testimony  of  the  defendant  in  error  showed  con- 
tributory negligence  on  his  part-  Upon  the  trial,  result- 
ing in  the  verdict  which  we  now  seek  to  reverse,  the 
judgment  rests  on  substantially  the  same  evidence. 

Merton  Meeker^  Oeorge  B.  France  and  Bates  d  Kirk- 
Patrick,  contra: 

Upon  the  former  hearing  this  case  was  not  reversed 
because  the  plaintiff's  own  evidence  showed  that  he  was 
guilty  of  contributory  negligence,  but  because  of  the 
uncontradicted  testimony  that  the  accident  happened  in 
the  daytime  when  the  weather  was  clear  and  the  wind 
was  blowing  from  the  south,  and  whatever  dust  was  made 
by  the  passing  train  was  blown  to  the  north  side  of  the 
track,  while  Yost  was  on  the  south  side  and  by  reason 
of  the  conditions  had  an  unobstructed  view  for  700  feet 
in  the  direction  from  which  the  train  was  coming. 

It  is  true  aa  a  principle  of  law  that  if  the  evidence  on 
the  second  trial  is  the  same  as  on  the  first,  and  this  is 
made  to  appear,  then  the  decision  should  be  the  same. 
But  this  can  not  appear  from  the  record,  unless  the  bill 
of  exceptions  on  the  former  trial  is  introduced  in  evi- 
dence on  the  second.  Missouri  P.  R.  Co.  v.  Fox,  60  Nebr., 
531. 

NORVAL,  C.  J. 

This  cause  was  before  us  at  a  prior  term,  and  an  opin- 
ion reversing  the  judgment  and  remanding  the  cause  is 
reported  in  56  Nebr.,  439.  On  the  second  trial  plaintiff 
again  recovered  judgment,  which  is  before  us  for  review. 
The  former  judgment  was  reversed  for  the  reason  that 
the  evidence  of  plaintiff  conclusively  showed  that  he  was 
guilty  of  contributory  negligence,  which  was  the  proxi- 
mate cause  of  the  injury.  On  the  second  trial  the  evi- 
dence w^as  more  definite  and  explicit  regarding  several 
matters  discussed  in  the  former  opinion.  For  instance, 
there  is  now  a  conflict  of  evidence  as  to  whether  at  the 
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time  of  the  accident  the  wind  was  blowing  from  a  north- 
erly or  a  southerly  direction.  On  the  first  trial  the  evi- 
dence was  not  conflicting,  but  was  to  the  effect  that  it 
was  from  the  south.  This  was  discussed  at  some  length 
by  the  commissioner  who  wrote  the  opinion  as  bearing 
upon  the  question  of  whether  it  was  possible  for  the 
plaintiff  to  have  seen  the  approaching  engine  which 
caused  his  injury  in  time  to  have  avoided  it.  The  evi- 
dence on  the  last  trial  was  also  more  explicit  regarding 
his  actions  from  the  time  immediately  after  the  gravel 
train  passed  him  to  the  instant  of  time  at  which  he  re- 
ceived his  injuries.  It  is  now  quite  clear  that  at  the 
moment  the  gravel  train  passed  him  he  wa^  standing  at 
the  bottom  of  the  fill,  which  at  this  point  is  about  six 
feet  high,  and  was  distant  some  twelve  feet  from  the 
track.  He  testifies  that  immediately  after  the  gravel 
train  passed  him,  going  to  the  west,  he  looked  toward 
the  east,  but  saw  nothing  approaching  him  from  that  di- 
rection. At  that  instant  he  started  to  as(*end  the  fill  for 
the  purpose  of  returning  to  his  work  upon  the  track  at 
the  top  of  the  fill.  From  the  time  he  started  to  return  to 
his  work  he  did  not  again  look  east,  and  was  struck  by  the 
switch  engine,  which  came  from  that  direction.  The  en- 
gine struck  him  immediately  after  he  reached  the  track. 
He  had  approached  the  track  from  the  south.  He  says 
that  as  ho  ascended  the  inclined  plane  which  made  the 
side  of  the  fill  ho  did  not  look  to  the  east^  but,  to  use  his 
own  language,  was  "looking  whore  I  was  stepping  going 
up  to  my  work,"  and  did  not  look  to  the  east  after  he 
reached  the  top  of  the  fill.  There  is  also  disclosed  by  the 
evidence  the  fact  that  immediately  east  of  the  point 
where  he  was  injured  there  was  a  "wing  fence,'^  which 
crossed  the  right  of  way  on  the  south  side  of  the  track 
and  extended  to  tlie  south  end  of  the  ties,  where  there  is 
a  cattle  guard  usual  at  railroad  crossings.  This  fence 
was  about  six  f(H^t  high  and  consisted  of  fencing  boards 
nailed  upon  posts,  the  intervening  cracks  between  the 
boards  being  about  six  inches  wide.    About  five  feet  be- 
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fore  this  fence  reached  the  track  its  top  slanted  down  to 
the  end  of  the  ties,  or  edge  of  the  cattle  guard.    He  tes- 
tifies that  this  fence,  with  the  accompanying  smoke  and 
dust  of  the  train  which  had  just  passed,  and  the  em- 
bankment and  curve  of  the  track,  prevented  him  from 
seeing  the  approaching  engine,  when  he  looked  while 
standing  at  the  bottom  of  the  fill.    It  is  clear,  however, 
that,  after  he  reached  the  top  of  the  fill  and  before  he 
went  upon  the  track,  his  head  was  above  the  level  of  the 
fence,  which  at  that  point  slopes  down,  as  before  ex- 
plained; also,  that,  unless  the  dust  and  smoke  interfered, 
he  had  an  unobstructed  view  of  the  track  to  the  east 
from  100  to  575  feet.    There  is  nothing  in  the  evidence 
that  would  justify  any  reasonable  man  in  believing  that 
the  dust  and  smoke  could  possibly  have  prevented  him 
from  seeing  an  approaching  engine  over  the  whole  of 
that  distance  had  he  looked  to  the  east  after  he  climbed 
the  grade  and  reached  the  level  of  the  track.    He  did  not, 
therefore,  on  the  second  trial  place  himself  in  any  better 
position  than  on  the  first.     Regarding  the  latter,  this 
court  held  that,  while  he  testified  that  he  looked  to  the 
east  before  he  went  upon  the  track  and  saw  nothing,  the 
evidence  and  surrounding  circumstances  were  conclusive 
that  if  he  did  look,  he  failed  to  use  his  sense  of  sight. 
On  the  second  trial  he  merely  shows  that  at  the  time  he 
looked  it  was  impossible,  owing  to  the  existence  of  the 
wing  fence,  the  dust  and  smoke  of  the  passing  train  and 
the  contour  of  the  ground  immediately  east  of  him,  for 
him  to  see  the  approaching  engine.    But  the  evidence  is 
clear  that,  had  he  looked  to  the  east  after  he  ascended 
the  embankment,  he  would  have  encountered  no  obstacle 
to  his  vision,  short  of  the  curve  100  to  575  feet  distant, 
which  could  possibly  have  prevented  him  from  seeing  the 
engine  which  injured  him.    This  evidence  then,  obviously, 
strengthens  the  former  opinion  of  this  court,  for  it  dis- 
closes the  reason  why  plaintiff  did  not  see  the  approach- 
ing engine  when  he  looked.    It  shows  conclusively  that 
he  had  ample  opportunity  to  see  it,  had  he  exercised  or- 
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dinary  care  in  looking,  when  his  eyesight  wpnld  have 
availed  liim  to  see  his  danger  in  time  to  avoid  it.  The 
former  opinion  being  the  law  of  the  case  {Mead  v. 
Tzschucky  57  Nebr.,  615;  Wittenberg  v.  Mollyneaux,  59  Nebr., 
203;  Uayden  v.  Frederickson,  59  Nebr.,  141;  Richardson 
Drug  Co.  V.  Teasdall,  59  Nebr.,  150),  it  is  necessary  to 
again  reverse  the  judgment  and  remand  the  cause  for 
further  proceedings. 

Counsel  insist  that  it  is  the  duty  of  the  court  to  render 
judgment  for  defendant  under  section  594  of  the  Code  of 
Civil  Procedure,  where  it  is  permitted  to  this  court,  on 
reversal  of  a  cause,  in  its  discretion  to  proceed  to  render 
such  judgment  as  the  court  below  should  have  entered, 
or  to  remand  it  for  such  judgment  As  this  is  a  cause 
for  the  particular  cognizance  of  a  jury,  and  as  we  are 
unable  to  foresee  what  further  evidence  may  be  adduced 
on  another  trial,  we  are  inclined  to  the  belief  that  the 
ends  of  justice  will  be  more  surely  accomplished  by 
awarding  a  new  trial.  Porter  v.  Sherman  County  Banking 
Co.y  40  Nebr.,  274.  The  judgment  is,  therefore,  reversed 
and  the  cause  remanded. 


Reversed  and  remanded. 


J.  Warner  Gardner,  appellant,  v.  Thomas  Burke, 

APPELLEE. 
Filed  March  20, 1901.    No.  11,547. 

1.  Election  of  Disqualified  Person  by  Legal  Votes  Void.     Where  a 

plurality  of  legal  votes  is  cast  for  a  person  for  a  public  office 
who  is  ineligible  thereto,  the  election  is  void,  and  the  one  who 
receives  the  next  highest  number  of  votes  is  not  entitled  to  the 
office  or  the  emoluments  thereof. 

2.  Agreement  Between  Electors.    The  agreement  of  electors  set  ont 

in  the  opinion  did  not  render  their  votes  illegal. 

Appeal  from  the  district  court   for  Blaine  county. 
Ileard  below  before  Munn,  J.    A /finned. 
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John  8.  Kirkpatrich,  for  appellant. 
E.  n.  Riggs  and  A.  fif.  Mooriy  contra. 

NOBVAL,  C.  J. 

This  is  a  contest  over  the  office  of  county  attorney  of 
Blaine  county.  Plaintiff  and  defendant  were  candidates 
for  said  office  at  the  general  election  held  November  7, 
1899,  the  former  receiving  thirty-four  votes  and  the  latter 
eighty-three  votes.  The  defendant  was  declared  elected, 
but  failed  to  qualify.  Defendant  contends  that  as  he 
was  at  the  time  ineligible  to  be  elected  to  said  office,  the 
election  was  void.  Plaintiff  insists  that  eighty  of  the 
votes  that  were  cast  for  the  defendant  were  illegal  and 
void,  and  that,  therefore,  plaintiff  received  the  highest 
number  of  legal  votes  cast  for  the  office  and  was  accord- 
ingly elected  thereto.  The  averments  of  the  petition  pre- 
senting this  point,  which  are  by  the  answer  admitted  to 
be  true,  are  as  follows : 

"That  on  or  before  the  7th  day  of  November,  1899,  in 
said  Blaine  county  an  unlawful  agreement  and  under- 
taking was  entered  into  by  the  leading  persons  herein- 
after mentioned  for  the  purpose  and  object  of  defeating 
an  election  of  an  eligible  person  to  All  the  office  of  county 
attorney  and  for  the  purpose  and  object  of  defeating 
the  plaintiff's  election  to  said  office,  said  persons  agreed 
among  themselves  that  no  county  attorney  was  needed  in 
said  county  and  the  employment  of  one  was  a  needless 
expense  to  the  county  and  that  to  prevent  the  election 
of  a  person  eligible  to  said  office,  and  especially  to  pre- 
vent the  election  of  this  plaintiff,  they  would  nominate 
and  elect  a  person  who  was  ineligible  to  said  office  and 
thereby  and  by  that  means  prevent  the  election  of  an 
eligible  person  and  especially  of  this  plaintiff,  and  in 
pursuance  of  said  unlawful  agreement  and  fully  knowing 
that  the  defendant  was  ineligible  to  said  office,  said  per- 
sons, to-wit:  <the  names  of  eighty  voters  of  the  county 
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are  here  set  out  in  the  petition)  all  of  Blaine  county  afore- 
said did  vote  at  said  election  for  said  T.  Burke  for  said 
office  of  county  attorney  meaning  and  intending  thereby 
to  give  him  the  defendant  a  sufficient  number  of  votes 
to  deprive  this  plaintiff  of  the  election  and  to  prevent  the 
election  of  anyone  to  fill  said  office  and  to  cause  a  va- 
cancy in  said  office. 

"Plaintiff  further  says  that  the  votes  cast  for  him,  the 
said  plaintiff,  were  cast  in  good  faith,  and  with  the  hon- 
est intention  of  electing  him  to  said  office,  and  with  the 
honest  intention  of  filling  said  office  according  to  law, 
and  that  the  votes  cast  for  the  defendant  were  not  cast 
with  the  intention  of  filling  said  office,  but  were  cast  with 
the  dishonest  and  illegal  intention  of  preventing  an  elec- 
tion in  said  office  and  with  the  unlawful  intention  to  de- 
feat this  plaintiff  and  prevent  the  filling  of  said  office, 
wherefore  plaintiff  says  that  said  votes  so  cast  for  him 
were  legal  votes  and  that  said  votes  so  cast  for  the  de- 
fendant were  illegal  and  void,  and  therefore  plaintiff 
prays,"  etc. 

Section  97,  chapter  26,  Compiled  Statutes,  declare  that 
"when  the  person  whose  election  is  contested  is  found 
to  have  received  the  highest  number  of  legal  votes,  but 
the  election  is  declared  null  by  reason  of  legal  disqual- 
ification on  his  part,  or  for  other  causes,  the  person  re- 
ceiving the  next  highest  number  of  votes  shall  not  be 
declared  elected,  but  the  election  shall  be  declared  void." 
Under  this  provision,  when  a  plurality  of  votes  is  cast 
for  a  person  for  a  public  office,  who  is  ineligible  thereto, 
the  election  is  void.  State  v.  Boydy  31  Nebr.,  682.  It 
therefore  being  admitted  by  the  pleadings  that  the  de- 
fendant was  ineligible  to  the  office  of  county  attorney  of 
Blaine  county  on  the  date  of  the  election,  the  election 
as  to  such  office  was  void,  in  case  a  majority  of  the  legal 
votes  was  cast  for  him.  The  argument  of  counsel  for 
plaintiff  is  that  the  matters  pleaded  in  the  petition  al- 
ready quoted  rendered  eighty  of  these  votes  received  by 
defendant  illegal  and  void,  consequently    plaintiff    re- 
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ceived  a  majority  of  the  legal  votes  cast  for  the  office  of 
county  attorney.  The  argument,  while  novel,  is  unten- 
able. Whether  an  agreement  of  that  character  entered 
into  by  the  voters  makes  their  votes  illegal  and  void  may 
be  well  doubted;  but  we  are  persuaded  that  no  *such 
agreement  could  have  had  that  effect,  where  the  person 
for  whom  such  electors  cast  their  votes  is  not  a  party  to 
such  agreement.  In  this  case  it  is  not  disclosed  by  the 
record  that  Thomas  Burke  was,  directly  or  indirectly,  a 
participant  in  said  agreement,  or  was  consulted  with 
reference  thereto.  These  eighty  persons,  who,  it  is 
claimed,  entered  into  the  arrangement  in  question,  were 
legal,  qualified  voters,  and  had  a  right  to  cast  their  votes 
for  whomsoever  they  chose.  Their  votes  were  not  illegal, 
within  the  meaning  of  the  statute,  by  reason  of  their  hav- 
ing participated  in  said  agreement.  Plaintiff,  therefore, 
did  not  receive  the  highest  number  of  the  legal  votes  cast 
for  the  office  of  county  attorney.  That  defendant  was  in- 
eligible to  said  office,  and  that  plaintiff  received  the  next 
highest  number  of  votes  therefor  does  not  entitle  the  lat- 
ter to  the  office  or  the  emoluments  thereof.  This  is  the 
plain  meaning  of  the  statute.    The  judgment  is 


Affirmed. 


Lydia  T.  Moebis,  appellee,  v.  Phebe  R.  E.  E.  Linton     g}  ^ 

BT  AL.,  APPELLANTS. 

Filed  Mabgh  20, 1901.    No.  9,317. 

J.  Conmil:  Definition.  Under  section  6,  chapter  73,  Compiled  Stat- 
utes, 1899,  the  word  "conBul"  means  any  person  invested  by  the 
national  government  veith  the  functions  of  consul-general,  vice 
consul-general,  consul  or  vice-consul. 

2.  Irregularity  Does  Not  InvaUdate  Acknowledgment.    A  mere  irreg- 

ularity in  taking  an  acknowledgment  does  not  invalidate  it. 

3.  Certificate:    Impeachment:    Ibregularitt.     The  certificate  of  an 

officer  having  authority  to  take  acknowledgments,  can  not  be 
impeached  by  showing  merely  that  such  officer's  duty  was  irreg- 
ularly performed. 
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4.  Power  of  Attorney:    Execution:    Acknowledoiosnt.  A  power  of 

attorney,  properly  executed,  im  valid  though  not  acknowledgfed, 
except  to  the  extent  that  it  may  authorize  the  conveyance  of 
m  family  homestead. 

5.  Gontract:  Realty:  Lex  Rei  Sit^e.    The  validity  of  a  contract  affect- 

ing real  property  is  to  be  determined  by  the  law  of  the  place 
where  the  property  is  situate  and  not  by  the  law  of  the  place 
where  the  contract  was  made. 

6.  Married  Woman  May  Convey  and  Incumber  Land.     A  married 

woman  may,  through  the  act  of  a  duly  authorized  agent,  incum- 
ber or  convey  her  lands  in  this  state  in  the  same  manner  and 
with  like  effect  as  if  she  were  single. 

7.  Power  of  Attorney:  Authority.    Power  of  attorney  examined,  and 

found  to  authorize  the  agent  to  mortgage  the  land  of  his  prin- 
cipal. 

8.  Evidence  Supports  Finding.    Evidence  examined,  and  found  to  sup- 

port a  finding  that  there  was  a  consideration  for  the  insk'ument 

in  suit. 

• 

9.  Personal   Liability   of   Mortgagor   Does    Not   Arise    on   Appeal. 

Whether  a  mortgagor  is  personally  liable  for  the  debt  secured 
by  the  mortgage,  is  a  question  that  does  not  arise  on  an  appeal 
from  a  decree  of  foreclosure. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Aflirmed. 

John  T.  Gathers,  W.  A.  Rcdick  and  E,  W.  Simeral,  for 
appellants. 

George  B.  Lake  and  Hamilton  &  Maxwell^  contra. 

Sullivan,  J. 

This  is  an  appeal  from  a  decree  foreclosing  a  mortgage 
upon  two  fractional  lots  in  the  city  of  Omaha.  Mrs.  Lin- 
ton, who  resides  with  her  husbcand  in  England,  is  the  fee 
owner  of  the  property.  In  1891  she  gave  to  John  Bor- 
land Finlay  a  power  of  attorney  authorizing  him  to  sell, 
exchange,  lease  or  mortgage  any  real  estate  owned  by 
her  in  this  country  or  elsewhere.  Acting  under  this  au- 
thority, Finlay  executed,  on  behalf  of  his  principal,  the 
mortgage  now  in  question.    The  answer  admits  the  ex- 
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ecution  of  the  power  of  attorney,  but  alleges  that  it  was 
not  acknowledged  according  to  law.  The  acknowledg- 
ment was  made  before  Hon.  John  C.  New,  consul-general 
of  the  United  States  residing  in  London,  and  was,  in  our 
opinion,  clearly  valid.  The  word  "consul,"  as  used  in 
section  6,  chapter  73,  Compiled  Statutes,  1899,  is  under- 
stood to  mean  any  person  invested  bj  the  national  gov- 
ernment with  the  functions  of  consul-general,  vice 
consul-general,  consul  or  vice-consul.  In  re  BaiZj  135  U. 
S.,  403;  Mott  v.  Smith,  16  Cal.,  552;  Evans  v.  Lee,  11  Nov., 
194;  Moore  v.  Miller,  147  Pa.  St.,  378.  The  allegation 
that  the  power  of  attorney  was  not  acknowledged 
according  to  law  is  nothing  more  than  a  denial  of  the 
legal  sufficiency  of  the  acknowledgment;  it  is  the  state- 
ment of  a  legal  conclusion  and  raises  no  issue.  South 
Platte  Land  Co.  v.  City  of  Crete,  11  Nebr.,  344;  Miller  v. 
Hurford,  13  Nebr.,  13.  A  mere  irregularity  in  taking  an 
acknowledgment  does  not  invalidate  it  (Council  Bluffs 
Sa/v.  Bank  v.  Smith,  59  Nebr.,  90);  and  this  certainly 
should  be  the  rule  where  the  party  whose  acknowledg- 
ment has  been  irregularly  taken,  afterwards  delivers  the 
instrument  acknowledged  as  a  complete  and  perfect  in- 
strument. Mrs.  Linton  appeared  at  the  American  con- 
sulate and  signified  a  wish  to  acknowledge  the  power  of 
attorney;  the  consul-general  had  power  to  take  her 
acknowledgment;  he  certified  that  he  did  take  it;  the 
instrument  was  then  returned  to  her  and  afterwards 
delivered  by  her  to  Finlay.  Under  these  circumstances 
she  could  not  impeach  the  certificate  of  acknowledgment 
by  the  evidence  offered  for  that  purpose. 

But  if  there  had  been  no  attempt  to  acknowledge  the 
power  of  attorney,  it  would  not  be,  therefore,  void.  It 
would  not  in  such  case  prove  itself,  nor  be  entitled  to 
registry,  but  it  would  confer  the  same  actual  authority 
without  an  acknowledgment  as  with  one.  Burbank  v. 
Ellis,  7  Nebr.,  156;  Horha<^h  v.  Tyrrell,  48  Nebr.,  514;  Lin- 
ton  V.  Cooper,  53  Nebr.,  400;  Delano  v.  Jacoby,  96  Cal.,  275. 
There  is  no  merit  in  the  contention  that  the  power  of 
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attorney  was  invalid  because  not  executed  in  accordance 
with  the  laws  of  England.  The  validity  of  a  contract 
affecting  real  property  is  to  be  determined  by  the  law  of 
the  place  where  the  property  is  situate,  and  not  by  the 
law  of  the  place  where  the  contract  was  made.  Story, 
Conflict  of  Laws,  424 ;  Baum  v.  Birchall,  150  Pa.  St,  164 ; 
Richardson  v,  De  Oivcrville,  107  Mo.,  422;  Swank  v.  Euf- 
nagle,  111  Ind.,  453;  Sell  v.  Miller,  11  O.  St,  331;  Post  v. 
First  Nat.  Bank,  138  111.,  559.  Section  42,  chapter  73, 
Compiled  Statutes,  1889,  declares:  "Any  real  estate  be- 
longing to  a  married  woman,  may  be  managed,  controlled, 
leased,  devised,  or  conveyed  by  her  by  deed,  or  by  will, 
in  the  same  manner  and  with  like  effect  as  if  she  were 
single."  A  single  woman  may,  of  course,  incumber  or 
convey  her  lands  in  this  state  by  the  act  of  a  duly  au- 
thorized agent;  and  so,  under  the  statute  quoted,  may  a 
married  woman.  Benschoter  v.  LaZfc,  24  Nebr.,  251;  Ben- 
schotcr  V.  Atkins,  25  Nebr.,  645. 

It  is  contended  that  the  power  of  attorney  did  not 
authorize  Finlay  to  make  the  mortgage  which  the  dis- 
trict court  adjudged  to  be  a  lien  on  Mrs.  Linton's  prop- 
erty. We  think  it  did  in  terms  as  explicit  as  it  was 
possible  to  employ.  The  instrument  (in  the  execution  of 
which  Mr.  Linton  joined  his  wife)  is  in  part  as  follows: 
"Know  all  men  by  these  presents:  That  we,  Adolphus 
Frederic  Linton  and  Phebe  Rebecca  Elizabeth  Elwina 
Linton,  his  wife,  of  Brighton,  England,  have  made,  con- 
stituted and  appointed,  and  by  these  presents  do  make, 
constitute  and  appoint  John  Borland  Finlay,  of  the  com- 
monwealth of  Pennsylvania,  in  the  United  States  of 
America,  our  true  and  lawful  attorney  for  us,  or  either  of 
us,  and  in  our  or  either  of  our  names,  places  and  steads, 
to  grant,  bargain  and  sell,  convey,  exchange,  assign, 
transfer,  lease,  mortgage  or  confirm,  any  or  all  tracts, 
pieces  or  parcels,  or  lots  of  real  estate,  sus  well  as  of  coal, 
ore,  petroleum,  or  other  valuable  minerals,  claims,  rights, 
interests,  or  hereditaments,  which  have  descended  to  or 
been,  or  may  be  acquired  by,  or  for  the  said  Phebe,  or 
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either  of  us,  by  gift,  grant,  demise,  purchase,  exchange 
or  otherwise,  in  any  of  the  states,  districts,  common- 
wealths OP  territories  of  the  said  United  States  of  Amer- 
ica or  elsewhere."  The  claim  that  there  was  no  considera- 
tion for  the  mortgage  is  not  sustained  by  the  record. 
There  is  in  the  instrument  itself  a  distinct  acknowledg- 
ment that  it  was  given  for  money  actually  loaned,  and 
there  is  no  evidence  whatever  tending  to  show  that  the 
fact  thus  admitted  is  not  true. 

The  acknowledgment  of  the  mortgage  is  assailed  as  not 
being  in  conformity  with  the  law ;  but  the  point  need  not 
be  considered,  since  the  entire  absence  of  an  acknowledg- 
ment would  not  aflfect  in  any  way  the  rights  of  the  par- 
ties to  this  litigation. 

Whether  the  Lintons  are  personally  liable  for  the 
money  which  the  mortgage  was  given  to  secure  is  a  ques- 
tion which  is  not  properly  before  us  at  this  time.  It  can 
only  arise  in  this  court  after  a  deficiency  judgment  has 
been  rendered  against  them.  Parmele  v.  Schroeder^  59 
Nebr.,  553,  affirmed  on  rehearing  at  present  sitting. 

The  decree  of  foreclosure  is  right,  and  is 

Affirmed. 


E.  O.  Garrett  v.  Republican  Publishing  Company 

BT  AL. 
Fn^ED  March  20, 1901.    No.  9,384. 

1.  Written  Contract:   Creation  of  Partnership:    Intention  ov  Pab- 

TiEs.  Whether  a  written  contract  creates  a  partnership  is  to 
be  determined  by  ascertaining  the  Intention  of  the  parties  from 
their  language. 

2.  Partnership:  Estoppel:  Intention,    Where  no  question  of  estoppel 

is  involved  persons  can  not  be  held  to  be  partners  despite  their 
intention  not  to  form  that  relation. 

3.  Partnership  Profits:  Participation:   Intention.    The  right  of  par- 

ticipation in  the  profits  of  a  business  indicates  the  existence 
of  a  partnership,  but    actual  intention  is  the  decisive  test. 

4.  Partnership  Contract:   Rent.    A  contract,  by  the  terms  of  which 
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the  owner  transfers  to  another  the  ezclneiYe  use  and  control 
of  property  and  is  to  receive  as  rent  therefor  a  portion  of  the 
profits  arising  from  such  use,  is  not  a  partnership  contract. 

Error  from  the  district  court  for  Custer  county.  Tried 
below  before  Grimes,  J.    Affirmed. 

Taylor  Flick,  for  plaintiff  in  error. 

C.  L.  Ovtterson,  A.  R.  Humphrey  and  G.  H.  Uolcomb, 
contra. 

Sullivan,  J. 

•  This  was  an  action  by  E.  O.  Garrett  to  recover  dama{;es 
for  an  alleged  libel  printed  April  30,  1896,  in  The  Custer 
County  Republican,  a  weekly  newspaper  published  in  the 
city  of  Broken  Bow.  The  defendants,  the  Republican 
Publishing  Company,  a  corporation,  and  J.  H.  Chapman, 
filed  separate  answers,  the  former  denying  and  the  latter 
admitting  responsibility  for  the  defamatory  article.  The 
court  held  that  the  evidence  given  at  the  trial  was  in- 
suflQcient  to  warrant  a  verdict  against  the  publishing 
company,  and  sustained  a  motion  to  dismiss  the  case  so 
far  as  it  was  concerned.  This  is  the  only  ruling  of  which 
the  plaintiff  complains. 

It  appears  from  the  record  that  the  newspaper  in  which 
the  libelous  article  appeared  was  at  the  time  under  the 
control  and  direction  of  Chapman,  whose  rights  and  au- 
thority in  the  premises  were  derived  from  a  contract  with 
his  co-defendant,  the  owner  of  the  plant.  Since  the  case 
turns  upon  the  construction  of  this  contract,  its  material 
provisions  are  here  set  out : 

"This  indenture,  made  this  1st  day  of  October,  1895, 
between  Republican  Publishing  Company  of  Broken 
Bow,  Nebraska,  party  of  the  first  part,  and  J.  H.  Chap- 
man, party  of  the  second  part, 

"Witnesseth,  That  the  said  party  of  the  first  part,  in 
consideration  of  the  covenants  of  the  party  of  the  second 
part,  hereinafter  set  forth,  do  by  these  presents,  lease  to 
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the  said  party  of  the  second  part,  the  following  described 
property,  to- wit: 

"All  the^  complete  publishing  outfit  belonging  to  said 
first  party  consisting  of  engine,  presses,  type,  job  print- 
ing outfit,  and  all  appurtenances  thereunto  belonging, 
together  with  the  subscription  list  and  good-will  of  the 
Broken  Bow  Republican ;  to  have  and  to  hold  the  same  to 
the  said  party  of  the  second  part  from  the  7th  day  of 
October,  1895,  to  the  1st  day  of  November,  1896.  And 
the  said  party  of  the  second  part,  in  consideration  of 
the  leasing  of  the  premises  as  above  set  forth,  covenants 
and  agrees  with  the  party  of  the  first  part  to  pay  the  said 

party  of  the  first  part,  as  rent  for  the  same, dollars, 

as  follows,  to- wit:  The  said  second  party  is  to  take  full 
and  complete  charge  of  said  publishing  outfit,  to  edit 
and  manage  the  paper  in  the  best  manner  possible  for 
best  interest  of  all  parties;  to  pay  all  expenses  of  every 
nature,  in  connection  with  the  management  of  the  same^ 
including  labor;  to  employ  only  such  help  as  may  be 
actually  necessary  for  the  best  interest  of  the  parties 
hereto  in  conducting  such  business,  and  to  retain  for  his 
services  the  first  |900.00  of  the  net  profits  derived  from 
said  business,  and  the  next  $200.00  to  be  paid  to  said 
first  party,  and  all  further  profits  to  be  divided  one-third 
to  said  first  party  and  two-thirds  to  said  second  party. 

"The  said  party  of  the  second  part  further  covenants 
with  the  said  party  of  the  first  part,  that  at  the  expiration 
of  the  time  mentioned  in  this  lease,  peaceable  possession 
of  the  said  premises  shall  be  given  to  the  said  party  of 
the  first  part,  in  as  good  condition  as  they  now  are,  the 
usual  wear,  inevitable  accidents,  and  loss  by  fire  ex- 
cepted; and  that  upon  the  non-payment  of  the  whole  or 
any  portion  of  the  said  rent  at  the  time  when  the  same 
is  above  promised  to  be  paid,  the  said  party  of  the  first 
part  may,  at  its  election,  either  distrain  for  said  rent  due, 
or  declare  this  lease  at  an  end,  and  recover  possession  as 
if  the  same  was  held  by  forcible  detainer;  the  said  party 
of  the  second  part  hereby  waiving  any  notice  of  such 
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election,  or  any  demand  for  the  possession  of  said 
premises. 

"And  it  is  further  covenanted  and  agreed,  between  the 
parties  aforesaid,  that  the  subscription  list  and  good-will 
of  said  newspaper  plant  is  to  at  all  times  be  and  remain 
the  property  of  said  first  party,  and  is  to  be  returned  to 
said  first  party  at  the  expiration  of  this  lease,  and  all 
prepaid  subscriptions  to  be  either  offset  by  prepaid  sub- 
scriptions at  commencement  of  this  lease  or  paid  in  cash 
by  said  second  party  in  proportion  to  amount  paid  for 
year  that  time  has  run." 

This  agreement,  the  plaintiff  contends,  made  the  de- 
fendants partners  and  rendered  the  publishing  company 
liable  for  the  defamatory  article  published  by  Chapman. 
We  think  otherwise.  Whether  a  contract  creates  a  part- 
nership depends  upon  the  intention  of  the  contracting 
parties.  Where  no  question  of  estoppel  is  involved  per- 
sons can  not  be  held  to  be  partners  despite  their  inten- 
tion not  to  form  that  rel cation.  Sharing  the  profits  of  a 
business  is  not  conclusive  evidence  of  the  existence  of  a 
partnership.  Whitney  v.  Gretna  State  Bank,  50  Nebr.,  438. 
This  question  was  very  fully  considered  in  the  case  of 
Waggoner  v.  First  Nat.  Bank  of  Creighion,  43  Nebr.,  84, 
where  it  is  said  by  Ragan,  C,  speaking  for  the  court: 
"Community  of  interests  in  profits,  not  by  way  of  com- 
pensation for  services  rendered  or  capital  loaned,  but 
profits  as  such,  and  community  of  interests  in  the  prop- 
erty the  subject  of  the  venture,  and  community  of  power 
of  management  of  such  property  are  correct  tests  of  co- 
partnership." In  Bates  on  Partnership  (vol.  1,  sec.  45) 
it  is  said  that  "an  indefinite  compensation  out  of  profits 
for  the  use  of  property,  real  or  personal,  and  dependent 
on  the  success  of  the  business,  is  in  lieu  of  rent  and  does 
not  constitute  the  owner  a  partner  inter  se."  The  ad- 
judged cases  cited  by  the  author  fully  sustain  his  con- 
clusion. They  establish  beyond  doubt  the  proposition 
that  while  the  right  of  participation  in  profits  indicates 
the  existence  of  a  partnership,  actual  intention  is  the 
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decisive  test.  Looking  now  at  the  contract  quoted,  it  is 
quite  evident  that  the  parties  did  not  intend  to  become 
partners  in  the  publishing  business.  In  the  first  place, 
it  does  not  appear  that  the  corporation  had  authority  to 
form  so  incongruous  a  relation.  1  Morawetz,  Private 
Corporations,  421;  Angell  &  Ames,  Corporations,  sec.  272; 
7  Am.  &  Eng.  Ency.  Law  [2d  ed.],  794.  But  if  it  had  the 
power,  its  purpose  not  to  take  upon  itself  the  obligations 
of  a  partner  is  manifest.  The  compensation  which  it 
was  to  receive  for  the  use  of  its  property  was  expressly 
declared  to  be  rent;  it  had  neither  control  of  the  business 
nor  right  of  participation  therein.  It  had  no  present 
right  to  even  enter  upon  the  premises  where  the  business 
was  conducted  or  to  make  any  agreement  that  would  be 
binding  upon  Chapman.  The  only  warrantable  inference 
from  the  evidence  is  that  the  defendants  did  not  intend 
to  become  partners.  The  decision  of  the  trial  court  is  the 
result  of  a  correct  interpretation  of  the  contract,  and  it 

is 

Affirmed. 

HoLCOMB,  J.,  did  not  participate  in  the  decision. 


State  of  Nebraska  v.  Chicago,  Rock  Island  &  Pacific    J^  gg 

Railway  Company. 

Filed  March  20, 1901.    No.  11,270. 

1.  Ir Junction  by  United  States  Court  Can  Not  Restrain  Attorney 

General  from  Collecting^  Penalty  Under  Haximum  Freight  Law. 
An  injunction  issued  by  the  circuit  court  of  the  United  States 
can  not  lawfully  forbid  the  attorney  general  from  suing  for 
penalties  claimed  by  the  state  under  section  9  of  the  Maximum 
Freight  Law.    Compiled  Statutes,  1899,  ch.  72,  art.  12. 

2.  Party  Not  Concluded  by  Judgment  to  Which  He  Was  Not  a  Party. 

It  is  a  maxim  of  general  jurisprudence  that  a  party  is  not  con- 
cluded by  a  judgment  or  decree  rendered  in  an  action  to  which 
he  was  not  a  party. 

39 
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3.  Judicial  Power  of  United  States  Does  Not  Extend  to  Action  by 

Private  Parties  Against  State.  The  judicial  power  of  the  United 
States  does  not  extend  to  actions  brought  by  individuals  or  cor- 
porations against  a  state. 

4.  Injunction  Does  Not  Belease  from  Obligation  to  Third  Parti  s. 

A  party  is  not  released  from  his  obligation  to  A  because  B  has, 
by  injunction  or  otherwise,  prevented  him  from  performing  that 
obligation. 

Original  jurisdiction.  Proceeding  to  recover  penalties 
under  section  9,  article  12,  chapter  72,  Compiled  Statutes, 
1899.  Motion  for  judgment  on  the  pleadings.  Motion 
denied. 

Frank  N.  Prout,  Attorney  General,  in  reply  to  a  request 
by  the  court  for  further  argument  upon  the  five  points 
which  are  set  out  in  his  brief,  said : 

Upon  the  motion  of  the  defendant  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  for  judgment  on  the 
pleadings,  the  court  has  expressed  a  desire  to  hear  argu- 
ment upon  the  following  questions:  1.  Does  the  injunc- 
tion bind  the  attorney  general  in  his  official  capacity,  or 
only  as  a  member  of  the  board  of  transportation?  2. 
Does  it  bind  his  successor?  3.  Does  the  injunction  affect 
the  state?  4.  Can  it  affect  the  state?  5.  Is  an  injunc- 
tion against  the  attorney  general  in  effect  against  the 
state? 

1.  In  my  judgment,  the  injunction  of  the  federal  court 
binds  the  attorney  general,  both  in  his  primary  offi- 
cial capacity  and  in  his  capacity  ex  officio,  as 
member  of  the  board  of  transportation.  It  is  directed 
against  George  n.  Hastings,  attorney  general,  and  the 
other  members  of  the  board  nominatim ;  and  it  was  en- 
joined: "That  the  said  attorney  be  in  like  manner  en- 
joined from  bringing,  or  aiding  in  bringing  or  causing 
or  advising  to  be  brought,  any  proceedings  by  way  of 
injunction,  mandatory  or  other  prosecution  or  civil  action 
or  indictment  against  said  company  for  or  on  account  of 
any  act  or  omission,  or  on  their  part  commanded  or  for- 
bidden by  House  Roll  33." 
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2.  In  my  judgment,  it  binds  his  successor.  The  in- 
cumbent of  the  oflBce  stands  in  the  relation  of  privity  with 
his  predecessor.  Holsworth  v.  O^ChandeVy  49  Nebr.,  42; 
Neic  Orleans  v.  Citizens  Bank,  167  U.  S.,  371. 

3,  4.  There  can  be  no  question  that  the  judgment  can 
and  does  affect  the  government  of  the  state.  Poindexter  v. 
Greenhow,  114  U.  S.,  270;  Smyth  v.  Ames,  169  U.  S.,  466. 

5.  While  I  do  not  think  an  injunction  against  the  attor- 
ney general  is  in  effect  an  injunction  against  the  state, 
still  it  has  the  effect  of  preventing  that  oflftcer  from  at- 
tempting to  enforce  a  law  which  the  courts  hold  invalid. 

It  is  with  great  diifidence  that  I  present  this  brief  to 
the  court,  as  I  would  very  much  rather  have  been  able 
to  say  to  the  court  that  the  motion  of  the  defendants 
should  be  overruled  and  to  present  reasons  and  authori- 
ties therefor.  But  I  do  not  conceive  it  to  be  the  duty  of 
the  attorney  general  to  argue  or  contend  for  propositions 
which  he  is  convinced  are  untenable;  but  rather,  as  an 
oflBcer  of  the  court,  he  should  assist  the  court,  to  the  best 
of  his  ability,  to  reach  a  right  conclusion. 

M.  A.  LoWy  W.  F.  Evans  and  Woolioorth  d  McHugh,  con- 
tra. 

Sullivan,  J. 

This  is  an  action  instituted  in  this  court  by  the  state 
to  recover  of  the  defendant  company  certain  penalties 
claimed  to  be  due  under  the  act  of  1893,  known  as  the 
Maximum  Freight  Law.  The  defendant  answered,  alleg- 
ing that  the  attorney  general  had  been  enjoined  by  the 
circuit  court  of  the  United  States  for  the  district  of  Ne- 
braska, from  commencing  or  prosecuting  any  action  un- 
der the  provisions  of  said  law.  This  allegation  was  con- 
structively admitted,  and  thereupon  the  defendant  moved 
for  judgment  on  the  pleadings.  The  motion  was  submit- 
ted on  the  5th  instant  and  taken  under  advisement.  We 
have  given  the  question  in  controversy  considerable  at- 
tention, and  we  are  all  of  opinion  that  the  application 
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for  judgment  should  be  denied.  The  preliminary  order 
of  the  federal  court  is  binding  only  on  the  parties  to  the 
action  in  which  it  was  issued.  To  the  extent  that  it  as- 
sumes to  forbid  the  institution  and  prosecution  of  actions 
like  the  present  one,  it  is  utterly  and  absolutely  null. 
The  judicial  power  of  the  United  States  does  not  extend 
to  any  suit  in  law  or  equity  brought  either  by  a  natural 
person  or  a  corporation  against  a  state.  The  circuit  court 
was,  thereforcs  without  power  or  authority  to  enjoin  the 
state,  either  directly  or  indirectly,  from  suing  in  its  cor- 
porate capacity  to  recover  a  sum  of  money  claimed  to 
be  due  it  as  penalties  under  the  Maximum  Freight  Law. 
It  is  not  only  an  unquestioned  rule  of  the  common  law, 
but  a  maxim  of  general  jurisprudence,  that  no  one  is  con- 
cluded by  a  judgment  or  decree  rendered  in  a  case  to 
which  he  was  not  a  party.  The  state  in  its  corporate 
character  had  no  interest  whatever  in  the  suit  in  the 
federal  court,  and  consequently  the  provisional  injunc- 
tion was  ineffectual  as  to  it,  and  equally  ineffectual  as  to 
the  attorney  general  and  other  officers  or  agents  through 
which  it  must  necessarily  act  in  asserting  its  rights  in 
courts  of  justice.  The  attorney  general  was  not  enjoined 
on  the  theoi-y  that  he  w^as  acting  as  the  agent  of  the 
state,  but  on  the  theory  that  he  was  acting  without  law- 
ful authority  from  any  source — ^that  in  attempting  to  en- 
force for  the  benefit  of  the  general  public  the  scheilule  of 
charges  prescribed  by  the  act  of  1893  he  was  proceeding 
under  color  of  an  unconstitutional  law,  and  was,  there- 
fore, individually  liable  as  a  wrong-doer.  The  writ  oper- 
ated upon  him  personally  and  not  upon  him  as  an  organ 
of  the  state.  The  eleventh  amendment  to  the  federal  con- 
stitution would  be  effectually  emasculated  if  it  were  per- 
missible to  enjoin  or  coerce  the  agents  through  which 
a  state  performs  its  corporate  functions.  Restraint  or 
coercion  of  the  agent  would  be,  in  everything  but  form, 
restraint  or  coercion  of  the  principal.  That  the  state  is 
entitled  to  prosecute  this  action  to  judgment  is  a  propo- 
sition abundantly  supported  by  decisions  of  the  supreme 
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court  of  the  United  States;  and  it  is  almost  neeilless  to 
add  that  the  right  to  sue  includes  the  right  to  act  through 
the  attorney  general.  Louisiana  v.  Jutnely  107  U.  S.,  711; 
Cunmnijham  v.  Macon  &  B.  R.  Co.,  109  U.  S.,  446;  Ilagood 
t?.  Southern,  117  U.  S.,  52;  In  re  AtfcrSy  123  U.  S.,  445; 
Reagan  v.  Fanners  Loan  <&  Trust  Co,,  154  U.  S.,  362;  Scott 
V.  Donaldy  165  U.  S.,  58;  Harkradcr  v.  Wadley,  172  U.  S., 
148;  Fitts  v.  McGJice,  172  U.  S.,  516.  See,  also,  M'Whortcr 
V.  Pensacola  &  A.  R.  Co.,  5  So.  Rep.  [Fla.],  129,  and  Mar- 
sliall  V.  Clark,  22  Tex.,  23. 

The  fact  that  the  defendant  has  submitt(»d  to  the  in- 
junction issued  against  it  is,  of  course,  no  defense.  If  it 
has  been  rightfully  enjoined,  theji  the  state  can  not  suc- 
ceed in  this  action,  and  no  harm  will  be  done;  but  if  the 
injunction  was  wrongfully  issued,  the  company  must  pay 
the  penalties  that  have  accrued  to  the  state  and  look  to 
the  injunction  bond  for  indemnity'.  A  party  is  not  re- 
leased from  his  obligation  to  A  because  B  has,  by  in- 
junction or  otherwise,  prevented  him  from  performing 
that  obligation. 

There  may  be  another  reason  why  the  injunction 
against  the  attorney  general  is  not  valid.  It  was  issued 
by  the  United  St.ites  district  judge  in  1893,  and  it  does 
not  appear  that  it  has  been  continued  in  force  by  the  cir- 
cuit court.  It  is  our  understanding  that  an  order  of  this 
kind  does  not  possess  such  extraordinary  vitality;  but  as 
the  point  wiis  not  at  all  discussed  by  counsel  at  th(^  bar 
or  in  the  briefs,  we  do  not  make  it  to  any  extent  the  basis 
of  our  decision. 

The  motion  for  judgment  is  denied. 

Motion  denied. 

Note. — A  state  can  not  be  sued  by  a  private  plaintifT.  Florida  v. 
Cenrg'.a,  17  IIow.  [U.  S.],  520.  A  state  can  not  act  as  a  collectin,'? 
apent  for  its  own  citizens,  and  thus  aid  fh«Mn  to  do  indircdh'  wiiat 
they  can  rot  do  directly.  New  BampshiiQ  v.  Louisiana,  New  York  v. 
Louif^ifina,  108  U.  S.,  76. — Repokteb. 
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Thomas  McOarty  v.  J.  H.  Hopkins. 

Filed  March  20, 1901.    No.  11,853. 

1.  Regularity  of  Criminal  Proceeding,  Where  Court  Has  Jurisdiction 

Can  Not  Be  Questioned  in  Habeas  Corpus.  The  regularity  of 
the  procedings  leading  up  to  the  sentence  in  a  crimmal  case 
can  not  be  inquired  into  on  an  application  for  a  writ  of  habeas 
corpus.  If  the  court  had  jurisdiction  of  the  defendant  and 
authority  to  try  the  charge  against  him,  its  action  can  be  assailed 
only  in  a  direct  proceeding. 

2.  Judge  in  Chambers  Hay  Beceive  Plea  of  Guilty.    A  judge  of  the 

district  court,  sitting  at  chambers  within  his  judicial  district, 
may,  upon  reasonable  notice  to  the  prosecuting  attorney,  receive 
a  plea  of  guilty  from  a  person  charged  with  a  felony  and  pass 
sentence  upon  him. 

3.  Plea  Hay  Be  Ueceived  and  Sentence  Pronounced  in  Another  County. 

Such  plea  may  be  received  and  sentence  pronounced  by  such 
judge  at  chambers  in  a  county  of  the  judicial  district  other  than 
the  one  in  which  the  prosecution  was  initiated. 

4.  Judicial  Confession  Waives  Constitutional  Bight.    A  person  charged 

with  crime  may,  by  a  judicial  confession  of  guilt,  waive  all  the 
rights  secured  to  him  by  section  11,  article  1  of  the  constitution. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

F.  C.  O^Halloren  and  W.  A.  Foster y  for  plaintiff  in  error: 

If  the  constitutional  restriction  prohibits  the  legisla- 
1  ure  from  extending  the  criminal  jurisdiction  of  district 
courts  beyond  county  lines,  the  legislature  can  not,  to 
obtain  the  same  object,  authorize  a  district  judge  .to  ac- 
cept a  plea  of  guilty  and  pass  sentence  in  another  county. 
Hvrlhnt  v.  State,  52  Nebr.,  428. 

Fravk  N.  Prout,  Attorney  General,  and  Norris  Broton, 
Deputy y  contra: 

The  right  of  trial  within  the  county  is  a  mere  personal 
privilege.  It  is  not  confeiTed  from  any  consideration  of 
public  policy;  hence  it  may  be  waived.  Bishop,  Criminal 
Procedure,  50;  State  v.  Pottery  16  Kan.,  80. 
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Sullivan,  J. 

This  proceeding  in  error  brings  up  for  review  a  judg- 
ment of  the  district  court  of  Douglas  county  denying 
the  applicaticn  of  Thomas  McCarty  for  a  writ  of  habeas 
corpus  directed  to  the  warden  of  the  penitentiary  in 
whose  custody  the  petitioner  is  held  under  a  sentence 
pronounced  against  him  by  one  of  the  judges  of  the 
fourth  judicial  district  sitting  at  chambers  in  the  city  of 
Omaha,  The  cause  was  submitted  upon  a  stipulation  of 
facts,  from  which  it  appears  that  McCarty  was  charged 
in  due  form  in  the  district  court  of  Sarpy  county  with 
the  commission  of  a  felony;  that  he  was  arraigned  and 
pleaded  not  guilty;  that  he  afterwards  appeared  before 
George  W.  Ambrose,  one  of  the  judges  of  the  fourth 
judicial  district,  sitting  at  chambers  in  Douglas  county 
and,  after  withdrawing  his  plea  of  not  guilty,  confessed 
the  charge  upon  which  he  had  been  arraigned,  and  was 
thereupon  sentenced  by  said  judge  to  imprisonment  in  the 
penitentiary  for  a  term  of  fifteen  years.  Upon  these  facts 
we  are  of  opinion  that  the  prisoner  is  not  unlawfully  de- 
prived of  his  liberty,  and  that  the  application  for  the 
writ  was  properly  denied. 

The  only  question  for  decision  pertains  to  the  jurisdic- 
tion of  Judge  Ambrose.  If  he  possessed  the  power  which 
he  assumed  to  exercise,  the  trial  court  could  not  go  be- 
hind the  sentence  and  inquire  into  the  regularity  of  prior 
proceedings.  In  re  Ream,  54  Nebr.,  667;  hi  re  MvVcjjy  50 
Nebr.,  481;  In  re  Havlik,  45  Nebr.,  747;  In  re  Betts,  36 
Nebr.,  282;  Ex  parte  Parks,  93  U.  S.,  18;  Ex  parte  Yar- 
hrough,  110  U.  S.,  651.  The  county  in  which  the  prosecu- 
tion was  commenced  and  the  one  in  which  sentence  was 
passed  are  in  the  same  judicial  district.  By  section  23, 
article  6,  of  the  constitution  it  is  provided :  "The  several 
judges  of  the  courts  of  record  shall  have  such  jurisdiction 
at  chambers  as  may  be  provided  by  law."  Under  the 
authority  of  this  section  the  legislature  enacted  in  1881 
what  is  now  known  as  section  57,  chapter  19,  Compiled 
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Statutes,  1899.  It  is  as  follows:  "That  any  judge  of  the 
district  court  may  sit  at  chambers,  at  any  time  and  place 
within  his  judicial'  district,  and  while  so  sitting  shall 
have  the  power — 1.  To  grant,  dissolve,  or  modify  tem- 
porary injunctions.  2.  To  discharge  attachments.  3.  To 
hear  and  det»mine  application  for  writ  of  mandamus, 
and  applications  for  writ  of  habeas  corpus.  4.  To  dis- 
charge such  other  duties  or  to  exercise  such  other  powers 
as  may  be  conferred  upon  a  judge  in  contradistinction  to 
a  court.  5.  To  receive  a  plea  of  'guilty'  from  any  person 
charged  with  a  felony  and  passing  sentence  thereon, 
upon  reasonable  notice  to  the  prosecuting  attorney." 
This  legislation  would  seem  to  be  clearly  enough  within 
the  authority  conferred  by  the  section  of  the  constitution 
above  quoted;  but  its  validity  is  challenged  on  the  ground 
that  it  violates  that  provision  of  the  bill  of  rights  which 
guaranties  to  every  person  accused  of  crime  "a  speedy 
public  trial  by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been  committed." 
The  right  of  an  accused  person  to  be  tried  by  a  jury  drawn 
from  the  county  or  district  in  which  the  prosecution  was 
initiated,  is  a  mere  personal  privilege  and,  like  the  other 
rights  conferred  by  section  11,  article  1,  of  the  constitu- 
tion, may  be  waived.  Even  the  right  to  a  trial,  anywhere 
or  under  any  conditions,  may  be  waived,  and  in  practice 
is  waived  when  the  accused  makes  a  judicial  confession 
of  his  guilt.  When  no  issue  is  raised;  when  the  prisoner 
pleads  guilty  to  the  information  or  indictment,  there  is 
nothing  to  try;  the  right  to  a  jury  is  waived  and  with  it, 
of  course,  the  constitutional  guaranties  with  respect  to 
the  conduct  of  criminal  prosecutions.  The  defendant  in 
a  criminal  case  is  entitled  to  defend  by  counsel,  to  have  a 
copy  of  the  accusation,  to  meet  the  witnesses  against  him 
face  to  face,  to  have  process  to  compel  the  attendance  of 
witnesses  in  his  behalf  and  to  a  speedy  public  trial  by  au 
impartial  jury  composed  of  persons  who  are  presumably 
acquainted  with  his  good  repute;  but  these  rights  are  not 
inalienable;  they  were  not  conferred  upon  him  from  any 
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consideration  of  public  policy,  and  he  may,  therefore,  in- 
sist upon  them  or  abandon  them  at  pleasure.  Olive  v. 
State,  11  Xebr.,  1;  State  v.  Crinklaw,  40  Nebr.,  759;  State 
V.  Pottery  16  Kan.,  80. 

The  respondent  having  shown  adequate  legal  cause  for 
the  detention  of  McCarty,  the  judgment  denying  the  writ 
is 

Affirmed. 


Calvin  H.  Parmele,  appellee,  v.  Emma  0.  M.  Schroe- 
der ET  AL.,  appellees,  IMPLEADED  WITH  JOHN  LiN-      i  «w' 
DBR  ET  AL.,  APPELLANTS. 

Filed  Makch  20, 1901.    No.  9,084. 

1.  Foreclosure:  Deficiency  Judgment.    In  an  ordinary  action  of  fore- 

closure appellants  were  made  parties,  and  it  was  sought  to 
charge  them  personally  for  any  deficiency  which  might  remain 
after  the  sale  of  the  mortgaged  premises.  In  the  decree  of 
foreclosure  the  appellants  were  found  personally  liable  for  the 
mortgage  indebtedness,  and  in  the  decree  it  was  adjudged  that 
if  the  money  arising  from  the  sale  of  the  property  shall  be  insuf- 
ficient to  satisfy  the  amount  found  due,  the  sheriff  shall  specify 
the  amount  of  such  deficiency,  and,  upon  confirmation  of  such 
report,  the  mortgagee,  upon  application,  is  entitled  to  a  judg- 
ment for  deficiency  against  appellants,  and  to  execution  for  the 
amount  of  the  deficiency  found  due.  Held,  That  the  decree  was 
not  final  and  appealable  as  to  appellants. 

2.  :  .    A  deficiency  judgment  in  an  action  to  foreclose  a 


real  estate  mortgage,  under  the  provisions  of  our  Code  of  Civil 
Procedure,  as  it  existed  prior  to  the  amendment  of  1897,  could 
not  be  rendered  until  the  coming  in  of  the  report  of  the  sale 
of  the  mortgaged  property.    Decries  i\  Squire,  55  Nebr.,  438. 

3.  Final  Decree:    Definition.     A  decree  is  not  final  and  appealable 

until  the  court  has*  finally  determined  and  disposed  of  the  entire 
controversy  between  the  parties,  so  that  nothing  remains  to  be 
done  except  to  ministerially  execute  its  provisions  in  the  court 
in  which  it  is  rendered. 

4.  Finding:   Deficiency:    Judicial  Function.    The  finding  of  a  trial 

court  of  the  amount  of  a  deficiency  on  the  incoming  of  the 
report  of  the  sale  of  the  mortgaged  premises,  and  rendition  of 
a  judgment  therefor,  are  judicial  functions. 
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5.  Former  Opinion.    Former  opinion,  Parmele  v.  Schroeder,  59  Nebr., 
553,  adhered  to. 

Appeal  from  the  district  court  for  Cass  county.  Heard 
below  before  Kamsey,  J.  Rehearing  of  case  reported  in 
59  Nebr.,  553.    Judgment  of  dismissal  adhered  to. 

E.  E.  Aylesworthy  Duffle j  Gaines  &  Kelby,  Duffle  d  Van 
Du^en  and  Morris  &  Marple,  for  appellants. 

Jieeson  d  Root,  R.  B,  Windhamy  Byron  Clarky  C.  A.  Rawls, 
and  A.  N.  Sullivan,  contra. 

IIOLCOMB,  J. 

We  have  heretofore  decided  that  the  appeal  taken  in 
this  action  should  be  dismissed  because  the  decree  as 
against  the  appellants  was  not  final  and,  therefore,  not 
appealable.  Parmele  v.  Schroeder,  59  Nebr.,  553.  A  mo- 
tion for  a  rehearing,  accompanied  by  a  very  able  brief, 
led  us  to  the  conclusion  that  there  was  sufficient  merit 
in  the  contention  of  appellants'  counsel  to  justify  a  re- 
( xamination  of  the  question.  We  have  taken  pains  to 
quite  fully  examine  the  authorities  to  which  our  atten- 
tion has  been  called  by  counsel  on  both  sides  of  the  con- 
troversy, and  after  a  careful  consideration  of  the  subject 
in  the  light  of  all  the  information  obtainable,  we  are 
more  firmly  convinced  that  the  conclusions  reached  and 
announced  in  the  first  opinion  are  sound,  well  grounded 
in  principle  and  should  be  adhered  to. 

The  suit  was  an  ordinary  action  in  equity  for  the  fore- 
closure of  a  real  estate  mortgage,  the  sale  of  the  premises 
moi"tgaged  to  satisfy  the  amount  found  due  and  to  charge 
the  appellants  personally  with  any  deficiency  that  might 
remain  after  the  sale  of  the  moii:gaged  property  and  the 
application  of  the  proceeds  to  pay  the  mortgage  debt. 
The  court  found  the  appellants  personally  liable  for  the 
mortgage  indebtedness,  and  in  the  decree  it  was  adjudged 
that  if  the  money  arising  from  the  sale  of  the  pi-operty 
I  hall  be  insufficient  to  satisfy  the  amount  found  due,  the 
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sheriff  shall  specify  the  amount  of  such  deficiency,  and 
that,  upon  confirmation  of  such  report,  the  mortgagee, 
upon  application,  is  entitled  to  a  judgment  for  deficiency 
against  appellants  and  entitled  to  execution  for  the 
amount  of  the  deficiency  found  due.  By  section  847  of 
the  Code,  as  it  existed  prior  to  the  amendment  of  1897, 
it  is  provided:  "When  a  petition  shall  be  filed  for  the 
satisfaction  of  a  mortgage,  the  court  shall  not  only  have 
the  power  to  decree  and  compel  the  delivery  of  the  pos- 
session of  the  premises  to  the  purchaser  thereof,  but  on 
the  coming  in  of  the  report  of  sale  the  court  shall  have 
power  to  decree  and  direct  the  payment  by  the  mortgagor 
of  any  balance  of  the  mortgage  debt  that  may  remain  un- 
satisfied after  a  sale  of  the  mortgaged  premises,  in  the 
cases  in  which  such  balance  is  recoverable  at  law;  and 
for  that  purpose  may  issue  the  necessary  execution,  as 
in  other  cases,  against  other  praperty  of  the  mortgagor"; 
and  in  section  849  provisions  aie  made  for  bringing  in 
other  persons  than  the  mortgagor,  who  may  be  obligated 
to  pay  the  debt  for  the  satisfaction  of  which  the  proceed- 
ings are  instituted, and  in  the  same  manner  to  decree  pay- 
ment of  any  deficiency  as  to  such  other  persons.  While 
the  appellants'  counsel  endeavor  to  make  a  distinction 
between  the  procedure  under  the  two  sections  referred 
to,  we  are  disposed  to  the  view  that  the  latter  should  be 
construed  with  reference  to  and  in  connection  with  the 
former,  which  is  controlling  as  to  the  authority  of  the 
trial  court  to  render  a  personal  judgment  in  such  pro- 
ceedings. As  to  a  judgment  for  a  deficiency,  it  seems 
quite  clear  under  these  provisions  that  it  can  not  be 
determined  or  rendered  until  after  a  report  of  the  sale  of 
the  mortgaged  premises,  a  confirmation  thereof  and  a 
judicial  determination  by  the  trial  court  as  to  the  amount 
for  which  the  judgment  may  be  rendered.  In  the  pro- 
ceedings and  decree  of  foreclosure  no  judgment  is  in 
fact  rendered  against  appellants.  No  amount  of  recov- 
ery is  mentioned,  nor  is  it  sought  to  be  determined.  At 
most,  the  decree  finds  that  a  personal  liability  exists 
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against  them,  and  decrees  or  declares  that  upon  certain 
contingencies,  which  may  or  may  not  arise,  a  judgment 
may  be  applied  for  and  obtained  on  the  incoming  of  the 
report  of  the  officer  of  the  sale  of  the  mortgaged  property. 
It  can  not,  we  think,  be  said  that  this  is  a  final  decree; 
that  as  to  the  issues  between  the  appellants  and  the 
mortgagees,  it  disiwses  of  the  controversy  between  them, 
and  leaves  nothing  to  be  done  save  to  carry  out  and  en- 
force the  decree  by  those  acting  only  in  a  ministerial 
capacity.  It  is  only  an  interlocutory  decree,  litigating 
to  a  certain  point  the  issues  in  controversy,  w^here  the 
litigation  is  suspended  and  leaves  yet  another  and  future 
judicial  order  and  action  to  be  taken  before  their  rights 
are  ultimately  and  finally  adjudicated  and  determineil. 
It  has  only  the  force  and  effect  of  a  special  finding  or 
order  that  the  appellants  are  liable  ui>on  the  indebted- 
ness for  a  judgment  in  personam  if  after  the  report  of 
the  sale  of  the  property  a  deficiency  exists.  It  hicks  an 
essential  element  to  make  it  a  judgment  or  final  decree 
in  fact,  and  other  and  subsequent  action  by  the  court  in 
the  exercise  of  its  judicial  functions  is  absolutely  neces- 
sary before  there  is  a  final  adjudication  concluding  the 
rights  of  the  parties  and  giving  to  it  the  character  of  a 
final  order,  decree  or  judgment,  from  which  an  appeal 
will  lie.  The  decree  does  not  purport  to  award  any  per- 
sonal judgment  against  appellants.  They  can  in  no  w^ay 
be  injured  or  damnified  until  something  further  is  done  of 
a  judicial  character  upon  which  a  process  can  issue.  No 
sum  of  money  is  awarded  appellees  upon  which  a  gen- 
eral execution  will  rest,  and  no  execution  can  issue.  Nor 
can  the  decree  as  to  appellants  be  enforced  by  ministerial 
acts  to  carry  it  into  execution  in  the  future.  Further  ex- 
ercise of  the  power  of  the  court  acting  judicially  must  be 
resorted  to  before  the  rights  of  the^parties  are  effectually 
and  finally  determined  with  respect  to  a  judgment  in  per- 
mnam  for  any  deficiency  that  may  exist  after  the  ex- 
haustion of  the  security  pledged  for  the  payment  of  the 
debt. 
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This  court  is  committed  to  the  doctrine  that  no  decree 
or  judgment  for  a  deficiency  in  a  foreclosure  suit  can  be 
rendered  until  afler  the  report  of  the  sale  of  the  mort- 
gaged premises  and  the  application  of  the  proceeds  to 
the  satisfaction  of  the  mortgaged  debt.  In  the  case  at 
bar  the  wording  of  the  decree  can  not,  we  think,  be  con- 
strued as  a  finality  in  decreeing  or  adjudging  any  re- 
covery whatever  against  appellants.  It  only  purports  to 
decree  that  on  the  incoming  of  the  report  of  the  sale  of 
the  mortgaged  premises,  if  the  money  arising  therefrom 
be  insuflScient  to  satisfy  the  amount  found  due,  the  defi- 
ciency shall  be  specified,  and  upon  application  the  mort- 
gagee is  entitled  to  a  judgment  for  the  deficiency  and  to 
execution  for  the  same. 

In  Clapp  V.  Maxiall,  13  Nebr.,  542,  it  is  held  in  the 
second  and  third  paragraphs  of  the  syllabus:  "By  a  de- 
cree of  foreclosure  of  a  mortgage  upon  real  estate,  a 
court  possesses  no  power  to  give  a  lien  upon,  or  to  jiffect 
any  other  property  of  the  mortgagor  until  that  included 
in  the  mortgage  is  exhausted";  and,  "a  general  execu- 
tion cannot  be  issued  on  a  decree  of  foreclosure,  except 
by  order  of  the  court,  made  on  the  report  of  sale,  and 
for  a  deficiency  ascertained  after  the  mortgaged  property 
is  exhauste<l."  In  that  case  the  decree  adjudged  and  de- 
creed that  the  mortgagee  should  have  and  recover  of  the 
mortgagor  the  amount  of  the  debt  found  due,  and  yet 
the  court  held  that  as  to  any  personal  judgment  at- 
tempted to  be  rendered,  it  was  a  mere  nullity,  and  that 
such  judgment  could  not  be  rendered  until  after  report 
of  the  sale  of  the  property  mortgagcnl.  Says  Mr.  Chief 
Justice  Lake  in  the  opinion:  "The  decision  of  the  ques- 
tion of  the  plaintiffs'  right  to  the  injunction  sought,  in- 
dependently of  the  incidental  question  of  homestead, 
depc^nds  entirely  upon  the  effect  that  must  be  given  to 
the  judgment  in  the  foreclosure  suit.  If,  as  its  form  in 
part  might  indicate,  it  is  really  a  judgment  in  personam, 
and  effective  as  such,  then  it  follows  that  the  execution 
was  properly  issued,  and  the  plaintiffs'  right  to  relief  is 
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contingent  upon  the  possibility  of  the  property  levied 
upon  being  found  to  have  been  exempt  from  forced  sale 
when  they  purchased  it  from  the  said  Lucretia  Altaffer." 
And  after  discussing  the  same  provisions  of  the  statute 
now  under  consideration,  on  page  546  he  says:  "Taking 
the  entire  decree  together,  we  find  that  the  court,  after 
considering  that  *the  said  plaintiffs  recover,'  etc.,  went  gn 
and  provided  minutely  just  how  it  should  be  done,  but 
it  was  not  by  means  of  an  ordinary  execution.  The  de- 
cree provides  that  payment  shall  be  made  from  the  pro- 
ceeds of  a  sale  of  the  mortgaged  premises,  after  the 
satisfaction  of  a  prior  lien.  No  provision  is  made  for  a  de- 
ficiency, nor  could  there  properly  have  been  at  that  time. 
It  is  only  ^on  the  coming  in  of  the  report  of  sale'  that  a 
deficiency  can  be  ascertained  and  provided  for.  There- 
fore, taking  the  whole  decree  together,  we  are  of  opinion 
that,  although  in  its  wording  somewhat  informal^  in 
effect  it  conforms  substantially  to  the  statute  governing 
the  foreclosure  of  mortgages,  was  not  a  lien  upon  prop- 
erty not  embraced  in  the  mortgage,  and  did  not  author- 
ize the  issue  of  the  execution  complained  of." 

In  Devries  v.  Squire,  55  Nebr.,  438,  it  is  held:  *'A  defi- 
ciency judgment  in  an  action  to  foreclose  a  real  estate 
mortgage  under  the  provisions  of  our  Code  of  Civil  Pro- 
cedure, as  it  existed  prior  to  the  legislative  session  of 
1897  (see  Code  of  Civil  Procedure,  sec.  847,  Compiled 
Statutes,  1895),  could  not  be  rendered  until  the  'coming 
in  of  the  report  of  the  sale'  of  the  mortgaged  property." 

In  Broini  i\  Johnson,  58  Kebr.,  222,  it  is  said  by  Norval, 
present  C.  J.:  "The  litigation  of  the  liability  for  a  de- 
ficiency could  be  as  appropriately  and  satisfactorily 
carried  on,  and  the  question  adjudicated,  after  the  sale, 
as  prior  to  the  rendition  of  the  decree.  The  usual  and 
better  practice  is  not  to  determine  the  liability  of  a  de- 
fendant in  a  foreclosure  for  a  deficiency  judgment  until 
after  the  report  of  the  sale,  when,  for  the  first  time,  it 
can  be  definitely  ascertained  that  a  deficiency  actually 
exists." 
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The  case  of  Millard  v.  Par  sell,  57  Nebr.,  178,  cited  in  the 
first  opinion  under  the  issues  formed  and  the  decree  ren- 
dered, is  quite  analogous  to  the  one  at  bar,  and  it  was 
there  held :  "An  order  that  aTter  exhausting  the  remedy 
against  the  principal  debtor  the  creditor  may  apply  for 
and  obtain  a  judgment  against  a  guarantor  of  collection 
is  not  final,  and  therefore  not  appealable."  Says  Mr. 
Commissioner  Irvine,  who  wrote  the  opinion:  "The  court 
did  not  give  judgment  against  the  Ballous,  but  ordered 
that  should  there  still  remain  a  deficiency  after  subject- 
ing the  Land  in  controversy  to  the  payment  of  the  Parsell 
judgment,  plaintiff  might  then  apply  for  and  obtain  judg- 
ment against  the  Ballous.  The  Ballous  undertake  to 
appeal  from  this  part  of  the  decree,  but  their  appeal  is 
premature.  The  two  causes  of  action  are  entirely  dis- 
tinct, and  the  decree,  so  far  as  it  affects  the  Ballous,  is 
not  final.  There  is  no  judgment  against  them  yet;  non 
constat  that  there  will  ever  be.  If  there  should  be,  they 
may  then  have  it  reviewed." 

In  Parr  v.  Lindler,  18  S.  E.  Rep.  [S.  Car.],  636,  under  a 
statute  substantially  the  same  as  ours,  it  is  held  that  a 
personal  judgment  for  a  deficiency  in  a  foreclosure  pro- 
ceeding can  not  be  rendered  until  after  the  sale  and  a 
report  thereof  has  been  made,  and  that  a  personal  judg- 
ment rendered  in  a  decree  of  foreclosure  is  utterly  null 
and  void.  Says  Mclver,  J.,  in  a  concurring  opinion:  "If, 
then,  as  is  most  conclusively  shown  in  the  opinion  of  Mr. 
Justice  McGowan,  no  personal  judgment  can  be  rendered 
for  any  deficiency  until  after  the  sale  of  the  mortgaged 
premises,  when  alone  the  amount  of  such  deficiency  can 
be  ascertained,  it  follows,  necessarily,  as  it  seems  to  me, 
that  anything  purporting  to  be  a  judgment  for  such  de- 
ficiency, rendered  before  the  amount  thereof  could  pos- 
sibly be  ascertained,  would  be  a  mere  nullity,  and  would 
afford  no  basis  for  an  execution  to  enforce  it.  Indeed, 
it  is  utterly  incomprehensible  to  me  how  a  judgment  for 
the  payment  of  money  could  be  rendered  before  the 
amount  thereof  had  been,  or  could  possibly  be,  ascer- 


560  NEBRASKA  REPORTS.  [Vol.  61 


Parmele  v.  Schroeder. 


tained.  Again,  it  seems  to  me  that,  after  a  sale  of  the 
mortgaged  premises  has  been  made,  the  question, 
whether  there  is  any  deficiency,  and  if  so,  the  amount 
thereof,  is  a  judicial  question,  upon  which  the  mortgagor 
has  a  right  to  be  heard,  as  grave  and  difficult  questions 
might  be  presented  as  to  the  application  of  the  proceeds 
of  the  sale  of  the  mortgaged  premises,  which  surely  ought 
not  to  be  left  to  the  decision  of  a  mere  ministerial  officer 
who  makes  the  sale,  but  which  should  be  determined  by 
the  court." 

In  Pingrey  on  Mortgages  (vol.  2,  sec.  2029)  the  same 
doctrine  is  announced  as  to  the  rendition  of  a  judgment 
for  a  deficiency. 

The  proper  deductions  from  the  foregoing  are  that  a 
final  decree  or  judgment  for  a  deficiency  in  foreclosure 
proceedings  can  not  be  rendered  until  after  the  incoming 
of  the  report  of  the  sale  of  the  mortgaged  property,  and 
that  if  in  form  a  judgment  is  in  fact  rendered,  it  is  a 
mere  nullity,  which  does  not  conclude  the  rights  of  the 
parties  thereto,  or  upon  which  execution  may  issue. 

In  Keystone  Iron  Co.  v.  Martin,  132  U.  S.,  91,  the  ques- 
tion as  to  what  is  a  final  decree  or  order  which  is 
appealable  has  received  very  careful  and  thorough  con- 
sideration, and  many  cases  are  cited  in  support  of  the 
proposition  that  the  decree  is  not  final  until  the  court  has 
finally  determined  and  disposed  of  the  entire  controversy 
between  the  parties,  so  that  nothing  remains  to  be  done 
except  to  ministerially  execute  its  provisions  in  the  court 
in  which  it  is  rendered.  Chief  Justice  Waite,  in  Bostwick 
V.  Brinkerhoffy  106  U.  S.,  3,  states  the  principle  as  fol- 
lows: "The  rule  is  well  settled  and  of  long  standing,  that 
a  judgment  or  decree,  to  be  final,  within  the  meaning  of 
that  term  as  used  in  the  acts  of  congress  giving  this  court 
jurisdiction  on  appeals  and  writs  of  error,  must  termi- 
ate  the  litigation  between  the  parties  on  the  merits  of 
the  case,  so  that  if  there  should  be  an  affirmance  here, 
the  court  below  would  have  nothing  to  do  but  to  execute 
the  judgment  or  decree  it  had  already  rendered."  To  the 
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same  effect  is  Dainese  v.  Kendall^  119  U.  S.,  53,  cited  in 
the  former  opinion  in  the  present  case. 

In  any  view  of  the  question  the  rule  seems  to  be. 
that  the  decree,  to  be  final,  must  be  definite,  certain  and 
capable  of  immediate  enforcement,  and  that  the  subse- 
quent proceedings  are  only  means  of  executing  the  de- 
cree. 

In  Longtrorth  v.  Sturges,  6  Ohio  St.,  143,  154,  it  is  said 
that  in  order  that  a  decree  shall  be  final,  there  naust  be  a 
disposal  of  the  whole  merits  of  the  cause  and  the  suitors 
out  of  court,  before  a  decree  can  acquire  that  character 
of  finality  which  subjects  it  to  review. 

In  McGourkey  v.  Toledo  &  0.  C.  R.  Co.y  146  U.  S.,  536, 
545,  it  is  said  by  Mr.  Justice  Brown:  "If,  however,  the 
decree  of  foreclosure  and  sale  leaves  the  amount  due  upon 
the  debt  to  be  determined,  and  the  property  to  be  sold, 
ascertained  and  defined,  it  is  not  final,  [citing  Railroad 
Co.  V.  Sica^ey,  23  Wall.  [U.  S.],  405,  and  Orant  t\  Phoenix 
Ins.  Co.,  106  U.  S.,  429].  A  like  result  follows  if  it  merely 
determines  the  validity  of  the  mortgage,  and,  without  or- 
dering a  sale,  directs  the  case  to  stand  continued  for  fur- 
ther decree  upon  the  coming  in  of  the  master's  report." 
And  further  on  in  the  opinion  it  is  observed :  "It  may  be 
said  in  general  that  if  the  court  make  a  decree  fixing  the 
rights  and  liabilities  of  the  parties,  and  thereupon  refer 
the  case  to  a  master  for  a  ministerial  purpose  only,  and 
no  further  proceedings  in  court  are  contemplated,  the 
decree  is  final;  but  if  it  refer  the  ca^e  to  him  as  a  sub- 
ordinate court  and  for  a  judicial  purpose,  as  to  state  an 
account  between  the  parties,  upon  which  a  further  de- 
cree is  to  be  entered,  the  decree  is  not  final";  citing 
Craighead  v,  Wilson,  18  How.  [U.  S.],  199,  and  Beebe  v. 
Russell,  19  How.  [U.  S.],  283. 

It  can  hardly  be  said,  we  think,  that  it  is  not  required, 
before  the  decree  sought  to  be  appealed  from  can  be  ef- 
fective, or  determine  finally  the  rights  of  the  parties,  that 
a  further  order  or  entry,  judicial  in  its  nature,  is  required 
40 
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to  be  made^  determining  and  fixing  the  amount  of  the 
deficiency  and  rendering  judgment  therefor. 

We  are  referred  to  decisions  by  the  supreme  court  of 
Wisconsin  in  support  of  the  views  contended  for  by  coun- 
sel for  appellants,  but  upon  examination  we  find  that 
the  procedure  in  that  state  is  regulated  by  statute,  and 
that  an  order  directing  a  personal  judgment  against  a  de- 
fendant or  any  deficiency  after  sale  of  the  mortgaged 
premises  is  appealable,  as  it  "involves  the  merits  of  the 
action/'  which  fact  determines  the  right  of  appeal,  re- 
gardless of  its  finality. 

The  decisions  of  the  supreme  court  of  Michigan  are 
also  appealed  to  as  sustaining  appellants'  position,  but 
upon  examination  we  find  that  in  that  state,  while  the 
practice  is  different,  a  decree  of  personal  liability  is  held 
not  to  be  final,  but  to  be  contingent  and  declaratory  only 
of  the  future  order,  upon  which  a  personal  judgment  may 
be  rendered,  and  can  fix  no  rights;  that  the  jurisdiction 
of  the  court  is  to  be  exercised,  and  the  trial  of  liability 
had  on  a  new  hearing,  after  the  deficiency  is  reported. 
Prentis  v.  Richardson's  Estate,  76  N.  W.  Rep.  [Mich.],  381; 
Sheldm  v.  ErsJcine,  44  N.  W.  Rep.  [Mich.],  146. 

Without  further  citations  of  authorities,  of  which  there 
are  many,  we  are  firmly  of  the  opinion  that  the  decree 
sought  to  be  appealed  from,  as  to  appellants,  is  interlocu- 
tory in  character  only,  and  before  it  can  be  made  effective 
and  final,  further  judicial  action  is  required  of  the  court 
in  which  the  proceedings  are  pending,  which  fact  must 
be  held  to  be  decisive  of  the  question  of  finality. 

The  judgment  of  dismissal  heretofore  rendered  is  ad- 
hered to. 

APPEAXi  DISMISSED. 
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John  F.  Coad  v.  Travelers'  Insurance  Company  of 

Hartford,  Connecticut. 

Filed  Mabch  20, 1901.    No.  9,313. 

1.  Accident  Insurance:   Provision  of  Policy  for  Total  Disahilitt: 

No  Recovery  for  Partial  Disability.  In  a  policy  of  acci- 
dent insurance,  wherein  it  is  provided  for  indemnity  vtrhen  the 
injury  resulting"  from  an  accident  shall  "wholly  disable  him  from 
transacting  any  and  every  kind  of  business  pertaining  to  his 
occupation,"  a  partial  disability  only  in  conducting  the  business 
pertaining  to  the  occupation  g-iven  will  not  justify,  a  recovery 
under  the  provisions  of  the  policy. 

2.  Phrase  '^Wholly  Disabled*'  Should  Be  Given  Beasonable  Construc- 

tion. The  phrase  "wholly  disabled"  should  be  given  a  reason- 
able and  practical  constructon,  so  as  to  carry  out  the  intention 
of  the  parties,  and  give  to  the  assured  the  protection  contracted 
for. 

3.  Total  Disability:  Definition.    If  an  injury  received  by  the  assured 

renders  him  less  capable  of  performing  the  duties  required  in 
the  conduct  of  his  business,  but  notwithstanding  the  same  he 
is  able  to  devote  substantially  all  of  his  time  to  the  business, 
and  to  do  practically  all  kinds  of  work,  and  perform  all  neces- 
sary acts  for  the  prosecution  thereof  and  accomplish,  substan- 
tially, results  of  the  same  character  as  before  the  injury,*  he 
would  not  be  wholly  disabled  from  transacting  "any  and  every 
kind  of  business  pertaining  to  his  occupation,"  within  the  mean- 
ing of  the  contract  of  insurance. 

4.  :  .    AVhere  there  are  different  branches  of  the  business 

pertaining  to  the  occupation  in  which  a  party  is  insured,  the 
prosecution  of  one  of  which  might  be.  prevented  by  an  injury, 
and  yet  the  other  engaged  in,  prosecuted  and  carried  on,  the 
injury  would  not  then  be  regarded  as  preventing  the  assured 
from  performing  "any  and  every  kind  of  business  pertaining 
to  his  occupation,"  within  the  meaning  of  the  policy. 

5.  ;    :     Evidence.     Evidence  examined,   and,  when  most 

favorably  construed  towards  the  plaint iflF,  held  the  jury  would 
not  be  warranted  jn  inferring  a  total  disability,  within  the 
meaning  of  the  contract,  entitling  the  plaintiff  to  recover,  and 
that  a  peremptory  instruction  to  return  a  verdict  for  the  de- 
fendant was  proper. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Fawcett,  J.    Affli^med. 
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Conatantine  J,  Hmyth  and  J.  J,  O'Cointory  for  plaintiff  in 
error. 

Charles  Offuii  and  ^V.  ^^\  Morsman,  contra. 

HOLCOMB,  J. 

A  policy  of  accident  insurance  was  issued  to  plaintiff 
in  error,  also  plaintiff  below,  by  the  defendant  insurance 
company,  in  which  it  was  provided  that  the  insurajice 
was  "ajrainst  loss  of  time  not  exceeding  2()  consecutive 
v/(»el;s  resulting  from  bodily  injuries  eflecte<l  during  the 
term  of  this  insurance,  through  ext(»rnal,  violent  and  ac- 
cidental means,  which  shall,  independently  of  all  other 
causes,  immcnliately  and  wholly  disable  him  from  trans- 
acting any  and  every  kind  of  business  pertaining  to  his 
occupaticm/'  In  the  policy  the  occupation  was  given  as 
a  capitalist,  it  being  a  pn^ferred  classification  of  risks. 
The  plaintiff,  according  to  the  allegath)ns  of  the  petition, 
K^ceived,  during  the  continuance  of  the  policy,  a  personal 
Injury  by  the  bursting  of  a  bottle,  cutting  his  left  hand, 
I  he  cut  being,  it  is  alleged,  "quite  deep,  severing  several 
of  the  tendons  of  the  fingers  and  damaging  others;  and 
he  therc^by  became  totally  disabled  from  attending  to  any 
business,  said  hand  being  totally  disabled.''  After  issues 
were  joined  and  a  trial  to  a  jury,  the  court,  on  the  re- 
quest of  the  defendant,  peremi)torily  instructed  the  jury 
that  "Under  the  pleadings  and  the  proof  in  this  case  the 
plaintiff  cannot  recover  and  the  jury  wnll  therefore  re- 
turn a  verdict  for  the  defendant."  An  exception  to  the 
instruction  w^as  duly  taken,  and  upon  a  motion  for  a  new 
trial  being  overruled  and  judgment  entered  on  the  ver- 
dict, error  proceeding  was  begun  iij  this  court  to  secure 
a  reversal  of  the  judgment. 

The  sole  (juestion  presented  and  argued  is  whether, 
under  the  evidence,  the  question  of  total  disability  of  the 
plaintiff  from  the  effects  of  the  injury  sustained  and 
pleaded  in  the  petition  should  have  been  submitted  to 
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the  jury  as  a  question  of  fact  for  their  determination ;  or, 
to  state  the  proposition  in  another  way,  would  the  evi- 
dence support  a  verdict  for  the  plaintiff  had  the  jury  so 
found?  The  injury  occurred  September  17,  1893.  It  is 
described  by  the  physician  called  to  dress  it  as  "a  slight 
laceration,  as  1  remember  it  now,  over  the  back  of  his 
left  hand  *  *  *  an  inch  and  a  half  back  of  the  knuckle 
of  the  first  finger.  *  *  ♦  I  think  it  was  probably  about 
a  quarter  of  an  inch  [across].  *  *  *  It  went  through 
the  skin  and,  as  I  remember  it,  through  the  outside  of 
this  tendon  [of  the  first  finger].  I  removed  a  small  piece 
of  glass  from  the  wound  and  then  I  dressed  the  wound." 
On  February  5,  "as  I  recollect,  there  was  a  slight  eleva- 
tion at  the  seat  of  the  original  injury,  and  on  pressure  I 
felt  confident  that  I  detected  a  piece  of  glass.  I  opened 
it,  made  a  slight  opening  and  extracted  a  small  piece  of 
glass  that  I  had  failed  to  discover  on  the  18th  of  Septem- 
ber, 1893."  The  witness  had  seen  the  wound  profession- 
ally several  times  between  the  time  when  the  injury  oc- 
curred and  February  5,  when  the  second  piece  of  glass 
was  removed,  and  once  afterwards.  In  describing  the  in- 
jury  further  he  says:  "His  hand  was  quite  tender  in  that 
location  and  there  was  inability  to — ^that  is  what  causes 
him  pain — ^to  extend  or  flex  these  fingers  of  his  left  hand. 
*  *  *  This  tendon  that  supports  and  controls  the  first 
finger  was  very  much  lacerated." 

The  following,  aside  from  the  foregoing,  may  be  re- 
garded as  a  fair  epitome  of  the  testimony  of  the  case 
regarding  the  plaintiff's  ability  to  conduct,  oversee  and 
attend  to  his  business.  He  went  to  his  office  the  day  fol- 
lowing the  injury,  which  occurred  on  Sunday,  and  was 
not  at  any  time  subsequently  prevented,  by  reason  of  the 
injury,  from  going  to  his  office  and  directing  the  manage- 
ment of  his  business  affairs.  He  visited  the  World's  Fair 
at  Chicago  for  a  week  the  latter  part  of  the  same  month 
the  injury  was  received.  He  was  able  to  attend  meetings 
of  the  board  of  directors  of  banks  in  which  he  had  an 
interest  in  both  Omaha  and  South  Omaha.    He  Vrote  a 
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letter,  dictated  others  and  signed  checka  He  was  at 
his  office  to  look  after  his  business  interests  every  day, 
unless  called  elsewhere  on  other  business  matters  or 
when  visiting  the  World's  Fair.  He  was  unable  to  but- 
ton his  collar,  tie  his  shoes,  or  divide  his  food  at  meals. 
He  experienced  a  great  deal  of  pain  in  consequence  of 
the  accident.  He  had  interests  in  different  parts  of  the 
state,  in  California  and  Texas,  which  he  claims  he  did  not 
and  could  not  personally  visit  and  look  after  during  the 
time  mentioned  and  when  the  injury  is  claimed  to  have 
totally  disabled  him  from  attending  to  his  business. 
While  the  plaintiff  testifies  to  his  disabilities  from  the 
accident,  he  does  not  testify  to  facts  upon  which  to  base 
an  inference  that  he  was  prevented  from  performing  any 
of  the  more  important  duties  or  work  pertaining  to  his 
business  or  occupation  as  a  capitalist.  It  is  not,  we  think, 
shown  that  he  was  unable  to  do  any  usual  and  ordinary 
work,  pertaining  to  his  occupation,  with  the  possible  ex- 
ception of  letter  writing,  and  he  says  on  this  point  that 
his  correspondence  was  limited,  that  he  dictated  some  of 
it,  and  also  that  he  could  write  by  holding  his  left  hand 
up,  which  position  it  appears  was  necessary  to  avoid  se- 
vere pain  from  the  injury. 

The  policy  indemnified  him  against  loss  of  time,  when, 
independent  of  all  other  causes,  he  was  wholly  disabled 
by  accident  "from  transacting  any  and  every  kind  of  busi- 
ness pertaining  to  his  occupation."  Will  the  evidence 
sustain  a  recovery  under  these  provisions?  What  are  the 
just  deductions  to  be  made  with  reference  to  the  ability 
of  the  plaintiff  to  attend  to  and  carry  on  his  business 
notwithstanding  the  injury  received?  We  think  the  only 
just  inference  warranted  is  that  the  conduct  of  his  own 
business  was  substantially  carried  on  by  him  after  the 
injury  the  same  as  before.  He  attended  to  his  business 
at  all  times.  He  employed  no  substitute  during  any  por- 
tion of  the  time.  At  no  time  was  he  prevented  from  leav- 
ing his  home,  attending  his  office,  directing  his  business, 
or  takiilg  part  in  the  deliberations  of  the  boards  of  di- 
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rectors  of  the  banks  in  which  he  was  interested.  The  in- 
jury was  of  the  left  hand  and  doubtless  a  very  painful 
one,  but  it  does  not  appear  that  the  pain,  notwithstanding 
its  severity,  incapacitated  him  from  the  management  and 
direction  of  his  various  business  enterprises  in  which  he 
was  engaged  or  had  an  interest.  He  was  required  to 
exercise  his  mind  and  business  judgment  rather  than 
employ  any  member  of  his  body  in  prosecuting  his  work. 
His  correspondence  is  perhaps  an  exception,  and  yet  from 
his  testimony  it  is  quite  clear  that  this  branch  of  his  busi- 
ness affairs  suffered  no  substantial  impairment  by  reason 
of  the  injury,  and  his  letter- writing  and  check-signing 
were  performed  substantially  as  before  the  injury.  It 
may  be  conceded  that  he  was  unable,  during  the  time  of 
the  injury,  to  visit  and  personally  inspect  his  business 
enterprises  in  other  states;  and  yet  this  could  only  be 
regarded  as  a  minor  part  of  his  general  business,  and 
especially  in  view  of  the  fact  that  the  management  of 
such  enterprises  was  generally  by  proxy  and  through  cor- 
respondence. The  injury  at  mo.^t  deferred  for  a  short 
time  a  personal*  visit,  but  did  not  prevent  the  manage- 
ment of  the  business  in  th6  usual  way. 

To  sum  up,  it  appears  from  the  record  that  plaintiff's 
business  matters  were  attended  to,  looked  after  and  di- 
rected by  him  during  the  period  for  which  a  recovery  is 
sought,  much  in  the  same  manner,  speaking  generally, 
and  substantially  in  all  important  particulars  as  he  was 
accustomed  to  do  before  the  accident.  It  is  true,  as  we 
view  the  evidence,  that  during  most  of  the  period  men- 
tioned he  was  greatly  inconvenienced  in  the  prosecution 
of  his  business  by  reason  of  the  injury,  and  especially 
because  of  its  painful  character,  and  that  he  was  not 
able  to  devote  himself  to  his  work  with  the  close  applica- 
tion, energy  and  attention  in  the  performance  of  details 
that  he  otherwise  would.  His  ability  to  concentrate  his 
mind,  and  exercise  cool,  deliberate  and  calculating  judg- 
ment regarding  business  affairs  may  have  been  more  or 
less  impaired  by  reason  of  the  injury.     But  these  mat- 
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ters  can  only  be  regarded  in  the  light  of  a  partial  dis- 
ability, for  which  no  recovery  was  contemplated  or  can 
be  had.  The  evident  intention  of  the  parties,  as  disclosed 
by  the  contract  of  indemnity,  is  that  the  assured  shall  be 
"wholly  disabled,"  the  phrase,  of  course,  to  be  given  a 
reasonable  and  practical  construction,  so  as  to  carry  out 
the  intent  of  the  parties  and  to  give  to  the  assured  the 
protection  contracted  for.  It  is,  however,  not  contem- 
plated by  the  parties  that  a  recovery  can  be  had  for  a 
disability  that  is  partial  only.  The  parties  contracted 
for  an  indemnity  for  a  total  disability,  and  upon  which 
the  consideration  required  to  be  paid  by  the  assured  was 
based.  Without  discussing  the  reason  or  practical  wis- 
dom for  such  provisions  in  this  character  of  insurance, 
we  conceive  a  fair  construction  of  the  contract  to  require 
that  where  the  disability  is  partial  only,  no  liability  at- 
taches to  the  insurer  under  the  terms  of  the  policy.  If 
the  injury  received  by  the  assured  renders  him  less  capar 
ble  of  performing  the  duties  required  in  the  conduct  of 
his  business,  but,  notwithstanding  the  same,  he  is  able 
to  devote  substantially  all  of  his  time  to  the  business,  and 
to  do  practically  all  kinds  of  work  and  perform  all  the 
necessary  acts  for  the  prosecution  thereof,  and  accom- 
plish, substantially,  results  of  the  same  character  as  be- 
fore the  injury,  he  would  not  be  "wholly  disabled  from 
transacting  any  and  every  kind  of  business  pertaining  to 
his  occupation,"  within  the  meaning  of  the  contract  of 
insurance. 

In  Turner  v.  Fidelity  d  Casualty  Go.^  112  Mich.,  425,  un- 
der a  policy  of  similar  terms  as  in  the  case  at  bar,  it  is 
held  that  an  injury  from  dislocation  of  a  shoulder  of  a 
real  estate  broker  is  not  partial  only,  so  as  to  deprive 
him  of  the  right  to  recover,  when,  although  he  goes  to  his 
oflSce  every  day,  he  is  practically  unable  to  do  any  kind 
of  work.  This  statement  appears  to  be  sound;  but  we 
think  a  difference  exists  as  to  the  facts,  it  appearing 
in  the  present  case  that  plaintiff  was  able  to  practically 
perform  all  important  duties  devolving  on  him  in  the 
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conduct  of  his  business  as  a  capitalist.  In  the  opinion 
in  the  case  just  cited  it  is  said:  "We  find  nothing  in  the 
record  which  shows  or  tends  to  show  from  the  testimony 
of  the  plaintiff  or  his  attending  physician,  that  the  plain- 
tiff was  not  totally  disabled  from  attending  to  and  prose- 
cuting any  and  every  kind  of  business  pertaining  to  his 
occupation."  We  do  not  think  the  same  can  be  said  of 
the  record  in  the  case  at  bar. 

A  rule  of  construction  relative  to  contracts  of  indem- 
nity of  the  kind  under  consideration,  which  appeals  to 
us  as  being  grounded  in  wisdom  and  sound  reasoning, 
is  found  in  the  case  of  Young  v.  Travelers  his.  Co,,  80  Me., 
244,  where  it  is  stated  by  the  judge  writing  the  opinion: 
"A  contract  of  insurance  is  to  receive  a  reasonable  con- 
struction so  as  to  effectuate  the  purpose  for  which  it  was 
made.  In  cases  of  doubt  it  is  to  be  liberally  construed 
in  favor  of  the  insured  that  in  all  proper  cases  he  may 
receive  the  indemnity  contracted  for.  At  the  same  time, 
legal  effect  should  be  given  to  all  the  language  used  for 
the  purpose  of  guarding  the  company  against  fraud  and 
imposture.  The  object  to  be  accomplished  by  this  contract 
was,  indemnity  to  the  plaintiff  for  loss  of  time  from  being 
wholly  disabled  from  prosecuting  his  business  by  an  in- 
jury received  as  specified  in  the  policy.  He  was  not  able 
to  prosecute  his  business  unless  he  was  able  to  do  all 
the  substantial  acts  necessary  to  be  done  in  its  prosecu- 
tion. If  the  prosecution  of  the  business  required  him 
to  do  several  acts  and  perform  several  kinds  of  labor, 
and  he  was  unable  to  do  and  perform  one  only,  he  was 
as  effectually  disabled  from  performing  his  business  as 
if  he  could  do  nothing  required  to  be  done,  and  while  re- 
maining in  that  condition  he  would  suffer  loss  of  time 
in  the  business  of  his  occupation." 

It  is  not  to  be  doubted  that  if  in  the  prosecution  of  a 
business  several  necessary  acts  are  to  be  performed  to 
accomplish  the  work  engaged  in,  and  one  is  disabled 
from  performing  one  or  more  of  the  necessary  acts,  such 
disability  would  render  him  totally  disabled  from  prose- 
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cuting  such  business.  A  distinction,  however,  is  to  be 
made  between  the  prosecution  of  a  business  such  as  that 
just  spoken  of  and  one  where  there  are  several  branches, 
the  prosecution  of  one  of  which  might  be  prevented  by 
an  injury,  and  yet  other  branches  of  his  business  might 
be  engaged  in,  prosecuted  and  carried  on,  and  the  injury, 
therefore,  would  not  be  regarded  as  a  total  disability, 
preventing  the  assured  from  perfonning  "any  and  every 
kind  of  business  pertaining  to  his  occupation,"  under 
the  provisions  for  indemnity  of  the  kind  quoted,  entitling 
the  party  thus  injured  for  loss  sustained  by  reason 
thereof.  Thus  it  is  observed  by  Mitchell,  J.,  in  writing 
the  opinion  of  the  court  in  Lobdill  v.  Laboring  MetCs 
Mvtual  Aid  Ass^n,  69  Minn.,  14:  "Under  the  particular 
terms  of  this  policy,  to-wit,  *from  transacting  any  and 
every  kind  of  business  pertaining  to  the  occupation  above 
stated'  (merchant),  inability  to  perform  some  kinds  of 
business  pertaining  to  that  occupation  would  not  con- 
stitute total  disability  within  the  meaning  of  the  policy. 
For  example,  the  occupation  of  a  retail  country  mer- 
chant, (as  plaintiff  was)  embraces  various  departments 
or  kinds  of  business,  such  as  keeping  the  books,  making 
out  accounts,  and  settling  with  customers;  waiting  on 
customers,  and  doing  up  their  purchases  in  packages; 
also  the  handling  and  arranging  of  goods  in  the  store. 
If  an  injury  disabled  the  insured  merchant  from  trans- 
acting one  or  more  of  these  branches  of  the  business, 
but  left  him  able  to  transact  others  with  due  regard  to 
his  health,  he  wouM  not  be  totally  disabled  within  the 
meaning  of  this  policy.*' 

Of  the  same  general  tenor  and  purport  as  the  cases 
heretofore  cited  are  the  following:  Thayer  v.  Standard 
Life  &  Accident  Ins.  Co.,  41  Atl.Rep.  [N.H.],182;TFoJco/t  v. 
United  Life  d  Accident  As^n.y  55  Hun  [N.  Y.],  98;  Neafie  v. 
Manufacturers  Accident  Indemnity  Co.,  55  Hun  [N.  Y.], 
Ill;  Hooper  v.  AccidentaH  Death  Ins.  Co.,  5  H.  &  N.  [Exch.], 
545;  Sau>yer  v.  United  States  Casualty  Co.,  1  Bigelow,  lilt 
&  Accident  Ins.  Sep.,  289. 
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Our  judgment  is  that,  from  all  the  evidence  most 
favorably  construed  toward  the  plaintiff,  the  jury  would 
not  be  warranted  in  inferring  a  total  disability,  within 
the  meaning  of  the  contract,  resulting  from  the  injury, 
which  would  entitle  plaintiff  to  recover,  and  that  the 
peremptory  instruction  to  return  a  verdict  for  the  de- 
fendant was,  therefore,  proper.     The  judgment  should 

be  affirmed,  which  is  accordingly  done. 

Affirmed. 


Union  State  Bank  v.  George  Hutton  et  au 

Filed  Mabch  20, 1901.    No.  9,434. 

1  Chattel  Mortg^age:  Description  Void  fob  Uncertainty.  A  mort- 
gage of  chattels,  where  the  property  is  described  as  "twenty- 
fiye  (25)  cattle,  consisting  of  ten  cows,  seven  steers,  and  eight 
heifers.  The  above  described  chattels  are  now  in  my  possession, 
are  owned  by  me,"  etfc.,  and  the  parties  mortgaging  the  same 
hail  in  their  possession  at  the  time  a  larger  number  of  the  same 
kind  and  description,  and  there  is  no  separation,  designation 
er  means  of  identification  by  which  those  mortgaged  could  be 
distinguished  from  the  remainder  of  the  herd,  is  Toid  for  uncer- 
tainty. 


2. :  :  Identification.    The  description  of  property  in  a 

chattel  mortgage  will,  as  a  rule,  be  held  sufficient,  where  it  will 
enable  a  third  party,  aided  by  inquiries  which  the  instrument 
itself  suggests,  to  identify  the  property.  Buck  v.  Davenport  Sav- 
ings Bank,  29  Nebr.,  407. 

3.  Evidence.    Evidence  examined,  and  held  to  be  insufficient  to  sup- 
port the  verdict  of  the  jury. 

Error    from    the    district    court    for    Clay    county. 
Tried  below  before  Hastings,  J.    Reversed. 

Thorrms  H.  Matters,  for  plaintiff  in  error. 

John  G.  Stevens^  contra. 

HOLCOMB,  J. 

The  plaintiff  in  error,  also  plaintiff  below,  brought 
an  action  in  replevin  for  the  possession  of  certain  per- 
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Ronal  property  consisting  of  two  horses  and  a  number 
of  cattle  of  all  ages  and  both  sexes,  in  which  it  claimed 
a  special  ownership  by  virtue  of  a  chattel  mortgage  exe- 
cuted by  defendant  George  Hutton  to  secure  the  pay- 
ment of  a  promissory  note  for  f430  and  interest,  which, 
it  was  alleged,  was  past  due  and  unpaid.  Under  the 
writ  of  replevin  the  plaintiff  obtained  possession  of  the* 
property  in  controversy.'  On  the  trial  of  the  case,  the 
intervener,  Charles  C.  Hurd,  filed  a  petition  in  interven- 
tion, claiming  the  right  of  possession  of  the  same  prop- 
erty, and  alleging  a  special  ownership  therein  by  virtue 
of  a  chattel  mortgage  alleged  to  have  been  executed  by 
the  same  party  to  the  intervener,  to  secure  the  payment 
of  a  note  for  $563.01  and  interest,  which,  it  was  alleged, 
was  past  due  and  unpaid.  On  the  trial  of  the  case  the 
ownership  of  the  property  mortgaged  was  in  dispute, 
the  defendant,  Margaret  Hutton,  the  wife  of  the  mort- 
gagor, claiming  to  be  the  owner  thereof,  and  that  the 
defendant,  George  Hutton,  had  no  legal  right  or  author- 
ity to  create  a  lien  thereon  in  favor  of  the  plaintiff  under 
and  by  virtue  of  the  mortgage  he  had  executed.  She 
testified  to  her  ownership  of  the  property,  and  that  the 
mortgage  to  the  plaintiff  was  given  without  any  knowl- 
edge on  her  part,  or  consent  or  authority  from  her;  but 
that  the  mortgage  to  the  intervener,  Hurd,  which  was 
executed  by  her  husband  in  his  own  name,  was  by  her 
authority  and  with  her  consent.  Hutton  also  testified 
that  he  did  not  own  the  property,  that  it  belonged  to  his 
wife,  and  that  he  so  advised  the  plaintiff  when  he  exe- 
cuted the  mortgage  in  its  favor;  and  also  testifiiMl  to 
substantially  the  same  facts  as  his  wife  as  to  ownership 
and  the  circumstances  of  giving  the  mortgage  to  the  in- 
tervener. The  jury  in  their  verdict  found  for  the  inter- 
vener as  to  all  the  cattle  in  controversy  save  three  calves, 
the  right  of  possession  of  which  they  found  to  be  in  Mrs. 
Hutton,  finding  the  value  of  the  calves  to  be  fl8;  and 
also  one  bull,  the  right  of  posvsession  of  which  they  found 
to  be  in  the  defendant,  George  Hutton^  finding  the  value 
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of  the  animal  to  be  |20.  As  to  the  two  horses  replevied, 
one  claimed  by  Mrs.  Hutton  and  one  by  a  son,  the  jury 
found  in  favor  of  plaintiff  under  its  claim  by  virtue  of 
its  mortgage. 

It  is  contended  by  plaintiff  in  error  that  the  finding 
of  the  jury  as  to  the  disputed  ownership  of  the  property 
was  that  it  belonged  to  the  defendant,  George  Hutton, 
while  the  defendants  in  error  insist  that  it  should  be 
construed  as  finding  that  Mrs.  Hutton  owned  the  prop- 
erty and  as  against  the  plaintiff  in  error  on  that  issue. 
We  confess  the  finding  is  something  of  an  enigma,  and 
in  irreconcilable  conflict  with  itself.  What  the  finding 
reaJly  is  with  relation  to  the  disputed  ownership  of  the 
property  is  undeterminable  from  the  verdict  itself.  It 
is  not  a  logical  result  of  the  evidence  under  the  issues 
joined. 

The  question  of  ownership  becomes  material  in  another 
aspect  of  the  case.  It  is  argued  by  the  plaintiff  in  error 
that  the  mortgage  in  favor  of  the  intervener  is  void  for 
uncertainty,  leaving  as  a  valid  lien  on  the  property  its 
own  mortgage,  which  is  subsequent  in  time.  The  de- 
scription of  the  property  in  the  mortgage  of  the  inter- 
vener is  as  follows:  "Twenty-five  (25)  cattle,  consisting 
of  ten  cows,  seven  steers,  and  eight  heifers.  The  above 
described  chattels  are  now  in  my  possession,  are  owned 
by  me,"  etc.  From  the  evidence  it  appears  that  at  the 
time  of  the  execution  of  the  mortgage  the  defendants 
Hutton  had  in  their  possession  some  forty  or  more  head 
of  cattle  answering  to  the  same  description.  While  it 
is  possible  that  the  mortgage  on  the  cows  mentioned, 
aided  by  inquiries  which  are  suggested  by  the  mortgage 
itself,  might  lead  to  an  identification  of  the  property, 
it  is  entirely  clear  that,  as  to  the  remainder  of  the  mort- 
gaged property,  it  is  wholly  uncertain  and  in- 
definite, and  void  for  that  reason.  The  description, 
"steers"  and  "heifers,"  applies  to  any  of  a  large  num- 
ber of  the  same  description  which  defendants  had 
in    tkeir    possession    at    the    time,     and     of     which 
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it  is  impossible  to  identify  the  particular  animals 
and  number  included  in  the  mortgage,  because  no  sepa- 
ration or  designation  was  made  at  the  time,  by  which 
those  mortgaged  could  be  distinguishe<l  from  the  re- 
mainder of  the  herd  by  any  means  whatsoever.  The 
description  as  to  this  portion  of  the  mortgaged  property, 
at  least,  comes  clearly  within  the  rule  laid  down  in 
Price  V,  McComaSy  21  Nebr.,  195.  It  is  there  said:  "The 
description  of  the  property  intended  to  be  mortgaged 
should  be  such  as  to  distinguish  it  from  other  chattels, 
or  should  contain  some  hint  to  direct  such  parties  as  may 
examine  the  mortgage  to  any  source  of  information  be- 
yond the  words  of  the  same.  The  description  should  be 
such  as  to  enable  third  parties  to  identify  the  property, 
aided  by  inquiries  which  the  mortgage  itself  indicates 
and  directs''  citing  Elder  v.  Miller,  60  Me.,  118;  Skoich 
hegan  Bmik  v.  Farrar,  46  Me.,  293;  Chapin  v.  Cram,  40 
Me.,  561 ;  Herman,  Chattel  Mortgages,  sec.  73.  In  Buck  v. 
Davenport  Savings  Bank,  29  Nebr.,  407,  it  is  said:  "The 
description  of  property  in  a  chattel  mortgage  will,  as  a 
rule,  be  held  suflficient  where  it  will  enable  a  third  party, 
aided  by  inquiries  which  the  instrument  itself  suggests, 
to  identify  the  property."  Under  the  description  given 
of  that  portion  of  the  property  referred  to,  it  is  wholly  im- 
possible to  identify  those  covered  by  the  mortgage,  or  dis- 
tinguish them  from  others  of  like  kind  kept  on  the  farm, 
and  there  being  a  failure  of  proof  in  this  respect,  we  must 
hold  the  mortgage  as  to  such  property  void  for  uncer- 
tainty. The  rule  announced  is  also  sustained  in  Lafayette 
County  Bank  v.  Metcalf,  29  Mo.  App.,  384;  Caldtctll  v. 
Trowbridge,  26  N.  W.  Kep.  [la.],  49;  Stonebraker  v..  Ford, 
81  Mo.,  532;  Commer(nal  State  Bank  v.  Elevator  Co.,  85  N. 
W.  Rep.  [S.  Dak.],  219. 

The  verdict,  wherein  it  finds  the  right  of  possession 
of  certain  of  the  property  in  the  defendant,  George  Hut- 
ton,  and  the  right  of  possession  of  certain  other  of  the 
property  in  Mrs.  Hutton,  without  finding  the  value  of 
such  possession,  or  that  they  had  the  right  of  property, 
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is  complained  of.  Whether  the  verdict  will  support  a 
judgment  in  their  favor  for  a  return  of  the  property,  or, 
in  case  a  return  can  not  be  had,  for  its  value  as  found 
by  the  jury,  need  not  be  determined  in  view  of  the  con- 
clusion reached  as  to  the  void  description  of  the  prop- 
erty in  the  mortgage  of  the  intervener.  The  verdict  does 
not  fully  correspond  to  the  requirements  of  the  statute. 
Another  verdict,  however,  would  not  probably  be  sub- 
ject to  the  same  objections.  We  observe  no  other  error 
in  the  record.  For  the  reasons  given,  the  judgment  must 
be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  the  views  expressed  in 
this  opinion. 

Reversed  and  remanded. 


First  National  Bank  of  Sittton, appellee,  v.  Johanna 

Grosshans  et  al.,  appellants. 

Filed  March  20, 1901.    No.  11,618. 

1.  Appeal  in  Equity:    Reversal:    Trial  De  Novo:    Res  Adjudicata. 

Where,  on  an  appeal  in  an  action  in  equity,  the  decree  rendered 
is  reversed  and  remanded  for  want  of  suflRcient  evidence  to 
sustain  it,  and  on  a  second  trial  de  novo  additional  and  material 
evidence  is  introduced  and  an  appeal  aj^ain  taken,  the  second 
appeal  is  to  be  considered  on  the  record  then  presented,  unin- 
fluenced by  the  prior  decision  on  the  question  of  the  sufficiency 
of  the  evidence. 

2.  Plea  of  Fraud:    CoNCLirsiox.     An  alleg-ation  in  an  answer  "that  if 

any  such  deed  as  is  described  in  plaintiff's  petition  is  in  exist- 
ence and  executed  by  her  as  grantor  therein,  or  one  of  the 
grantors,  that  such  execution  was  obtained  by  fraud,  either  by 
the  plaintiff,  the  said  M.  L.  Luebben  or  some  person  in  their 
interest,"  held  to  be  pleading  a  conclusion  only,  and  that  the 
facts  relied  on  to  constitute  fraud,  to  be  available,  must  be 
specifically  pleaded  and  proven. 

3.  Finding  of  Fact:   Sufficient  Evidence.    A  finding  of  fact  by  the 

trial  court  will  not,  on  appeal,  be  disturbed,  unless  unsupported 
by  sufficient  competent  evidence. 

4.  :  .    Evidence  examined,  and  held  to  support  the  find- 
ings and  decree  rendered  by  the  trial  court. 
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5.  Party:   Complaint:    Prejudice.    A  party  who  is  not  prejudiced  by 

the  ruling  complained  of  has  no  legal  ground  of  complaint. 

6.  National  Bank:   Beal  Estate  Security:    Borrower  Can  Not  Bs 

Heard  to  Plead  U.  S.  Statute  Prohibiting  Such  Security.  A 
party  who  has  secured  a  loan  from  a  national  bank,  and  given 
real  estate  security  therefor,  can  not  be  heard  to  deny  the  right 
of  the  bank  to  enforce  the  provisions  of  the  mortgage  because 
of  the  section  of  the  United  States  statutes  prohibiting  the 
taking  of  real  estate  security  for  a  loan  negotiated  by  a  national 
bank. 

■ 

7.  Heal    Estate    Security:    Contemporaneous    Loan:     Enforcement. 

Where  security  on  real  estate  has  been  taken  by  a  national  bank 
on  a  contemporaneous  loan,  the  same  may  be  enforced,  not- 
withstanding the  provisions  of  the  United  States  statute  prohib- 
iting that  character  of  security. 

8.  Plea  In  Abatement:   Pending  Action:    Abeyance  by  Stipulation. 

Where  a  suit  is  begun,  and  prior  suits  in  another  county  are 
pending  on  the  same  cause  of  action,  and  the  parties  stipulate 
that  the  prior  suits  shall  rest  in  abeyance  during  the  pendency 
and  until  the  final  disposition  of  the  suit  last  begun,  and  that 
thereupon  the  same  judgment  and  decree  shall  be  rendered  as 
is  rendered  in  the  action  tried,  such  stipulation  held  to  be  a 
waiver  of  any  right  to  file  a  plea  in  abatement  because  of  the 
pendency  of  the  prior  actions. 

Appeal  from  the  district  court  for  Clay  county. 
Heard  below  before  Stubbs,  J.    Affirmed. 

Thomas  Ryan  and  L.  P.  Crouch,  for  appellants. 
Thomas  H.  Matters,  contra. 

HOLCOMB,  J. 

The  appellee,  as  plaintiff,  began  an  action  in  equity  in 
the  district  court  for  Clay  county,  the  object  and  purpose 
of  which  were  to  foreclose  a  lien  which  it  claimed  upon 
certain  property,  a  portion  of  which  is  situate  in  the 
county  in  which  the  action  was  brought  and  a  portion 
in  the  adjoining  counties  of  York  and  Hamilton.  Such 
lien  arose  by  virtue  of  a  quitclaim  deed,  alleged  to  have 
been  executed  by  appellants  Grosshans,  conveying  the 
interest  of  Johanna  Grosshans,  the  wife  of  William 
Grosshans,  in  the  real  estate  of  her  deceased  father.     It 
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is  alleged  that  the  instrument  was  executed  for  the  pur- 
pose of  securing  the  payment  of  a  note  of  f  800,  given  by 
the  Grosshans  to  one  Peter  Griess,  and  by  him  dis- 
counted with  the  plaintiff  bank.  The  action  has  once 
before  been  tried  in  the  district  court,  and  from  the  de- 
cree finding  in  favor  of  the  plaintiff  and  directing  a  sale 
of  the  interest  of  the  grantor  in  the  real  estate  mentioned 
for  the  satisfaction  of  the  debt  found  due,  an  appeal  was 
taken  to  this  court,  and  the  decree  thus  rendered  was 
reversed  for  want  of  sufficient  evidence  to  support  the 
same.  First  Nat.  Bank  of  Sutton  v.  OrosshanSj  54  Nebr., 
773.  A  statement  of  the  case  is  found  in  the  opinion,  in 
which  it  is  observed  by  Harrison,  G.  J.,  writing  the 
same:  "A  careful  examination  of  the  evidence  convinces 
us  that  it  is  wholly  insufficient  to  sustain  the  finding  to 
the  extent  it  involves  and  applies  to  Johanna  Grosshans, 
that  she  executed  the  deed  as  a  mortgage  to  aid  in  the 
negotiation  or  sale  of  the  note  to  the  bank,  or  to  secure 
the  payment  of  the  note  to  Peter  Griess,  or  to  establish 
that  the  deed  was  executed  bv  her  as  or  for  other  than 
was  disclosed  by  its  face."  The  case  was  remanded,  and 
after  another  trial  de  novo,  in  which  was  introduced  ad- 
ditional  testimony,  the  trial  court  again  found  in  favor 
of  the  plaintiff  upon  the  issues  joined,  and  entered  a  de- 
cree of  foreclosure  in  conformity  with  the  prayer  in  the 
petition.     An  appeal  is  again  prosecuted  in  this  court. 

It  is  urged  by  the  appellants  that  the  opinion  on  the 
first  appeal  is  decisive  of  the  question,  and  that  the  de- 
cree should  again  be  reversed.  This  contention  would 
probably  be  correct  if  the  testimony  in  both  cases  were 
the  same.  While  we  are  not  now  advised  as  to  the  state 
of  the  evidence  upon  which  the  first  appeal  was  reviewed, 
we  find  from  an  inspection  of  the  present  record  that  a 
great  deal  of  additional  and  material  evidence  was  intro- 
duced on  the  second  hearing,  and  because  thereof,  we  ar  • 
to  consider  the  present  appeal  upon  the  record  now  be- 
fore us,  uninfluenced  by  the  prior  decision. 

It  is  said  in  the  second  paragraph  of  the  syllabus  in 
41 


578  NEBRASKA  REPORTS.  [Vol.  61 

First  Nat.  Bank  of  Sutton  v.  Grosshans. 


MisHOuri  P.  R.  Co.  v.  Fox,  60  Nebr.,  531:  "In  such  cases, 
the  decision  as  to  the  sufficiency  of  testimony  on  a  par- 
ticular feature  of  the  case,  as  disclosed  by  the  record  on 
the  first  trial,  is  not  binding  in  a  subsequent  trial  where 
the  testimony  is,  or  may  be  presumed  to  be,  materially 
different,  in  the  investigation  of  which  a  reviewing  court 
is  to  be  controlled  by  the  record  then  before  it,  unin- 
fluenced by  such  prior  decision."  The  rule  announced  in 
the  Fox  Case  is  but  following  that  stated  in  Iliatt  v. 
Brooks,  17  Nebr.,  33.  It  is  quite  apparent,  upon  a  reading 
of  the  opinion  on  the  first  appeal,  that  while  the  evidence 
was  deemed  insufficient  to  support  the  finding  of  the  trial 
court,  the  decree  was  reversed  and  the  case  remanded 
for  the  purpose  of  permitting  the  plaintiff  to  supply  the 
deficiency  in  the  evidence,  if  able  to  procure  the  same, 
and  we  are  now  to  determine  whether  this  has  been  done 
under  the  evidence  as  presented  on  the  second  trial. 

By  its  petition  the  plaintiff's  right  to  the  relief  prayed 
for  is  based  upon  substantially  the  following  allegations: 
That  appellants  Grosshans  were  indebted  to  one  Peter 
Griess  in  the  sum  of  |800,  evidenced  by  their  promissory 
note  in  his  favor;  that  the  payee,  desiring  to  discount  the 
note  with  the  appellee  bank,  the  same  was  effectuated 
by  the  payee  guaranteeing  its  payment,  and  the  payors 
executing  a  quitclaim  deed  to  the  interest  of  Johanna 
Grosshans  in  her  deceased  father's  real  estate  described 
therein,  which,  while  the  form  was  that  of  a  deed  of  con- 
veyance, was  in  fact  intended  to  be  and  was  taken  as 
security  for  the  note  mentioned;  whereupon,  and  in  con- 
sideration of  which,  the  note  was  discounted  with  the 
appellee  bank,  who  paid  to  the  payee  the  proceeds  aris- 
ing therefrom;  default  in  the  payment  of  the  note  with 
prayer  for  equitable  relief. 

In  answer  to  the  petition,  as  we  construe  it,  the  ap- 
pellant, Johanna  Grosshans,  pleaded  a  def(^ct  of  parties, 
and  a  misjoinder  of  causes  of  action;  an  admission  that 
she  signed  the  note,  alleging  that  it  was  as  surety  only; 
a  denial  of  some  of  the  formal  allegations  of  the  petition, 
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and  an  admission  as  to  others;  also,  alleging  the  pend- 
ency of  prior  suits  involving  the  same  subject  matter. 
As  to  the  allegation  of  the  execution  and  delivery  of  the 
quitclaim  deed  pleaded  in  the  petition,  the  ninth  para- 
graph of  the  answer  is  as  follows:  "This  defendant  al- 
leges that  the  deed  described  in  the  petition  she  never 
heard  of,  and  had  no  knowledge  of  its  existence  until 
this  suit  was  commenced;  that  she  has  not  to  this  day 
ever  seen  it;  that  she  has  never  knowingly  nor  inten- 
tionally nor  voluntarily  signed  said  deed,  that  she  never 
acknowledged  the  execution  of  it  in  the  presence  of  any 
oflScer  authorized  by  law  to  take  the  acknowledgment 
of  deed;  and  that  she  never  executed  it  in  the  presence 
of  any  such  officer;  that  if  any  such  deed  as  is  described 
in  plaintiff's  petition  is  in  existence  and  executed  by  her 
as  grantor  therein  or  one  of  the  grantors  that  such  exe- 
cution was  obtained  by  fraud,  either  by  the  plaintiff  the 
said  M.  L.  Luebben  or  some  person  in  their  interest." 
We  conceive  the  legal  effect  of  this  paragraph  of  the 
answer  to  be  a  substantial  admission  of  the  execution 
of  the  instrument  referred  to,  leaving  no  issue  with  re- 
spect thereto,  unless  raised  by  the  statement  in  the  latter 
part  th(  reof  with  reference  to  the  conveyance  being  pro- 
cured by  fraud.  Dhismore  &  Go.  v,  Stimbcrt,  12  Nebr., 
433.  i^iate  v.  Hill,  47  Nebr.,  456.  The  allegation  that  if 
the  deed  is  in  existence,  its  execution  was  obtained  by 
fraud,  either  by  the  plaintiff  or  by  some  other  person, 
is  too  general  to  be  construed  as  an  allegation  of  fact 
upon  which  fraud  may  be  predicated,  and  is  only  a  con- 
clusion, upon  which  no  finding  of  the  procurement  of  the 
execution  of  the  instrument  to  have  been  by  fraud  could 
be  based;  hence,  the  statement  must  be  disregarded  un- 
der the  well-known  rule  that  facts  relied  on  to  consti- 
tute fraud,  to  be  available,  must  be  specifically  pleaded 
and  proven.  Arnold  v.  Baker,  6  Nebr.,  134;  Aultman  v. 
Hteinan,  8  Nebr.,  109, 113;  Hamilton  v.  Ross,  23  Nebr.,  630; 
Tepoel  V.  Saunders  County  Nat.  Bank,  24  Nebr.,  815;  Kan- 
sas &  C.  P.  R.  Co.  V.  Fitzgerald,  33  Nebr.,  137;  Crosby  v. 
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Ritchey,  47  Nebr.,  924.  The  appellant,  Mrs.  Grosshana, 
admits  the  signature  to  the  quitclaim  deed  to  be  hers, 
but  denies  that  she  thereby  intended  to  pledge  her  sep- 
arate estate  for  the  payment  of  the  note.  If  the  deed  was 
executed  and  delivered  for  any  purpose,  no  other  con- 
struction can  be  put  on  the  acts  of  the  parties  under  the 
evidence,  than  that  it  was  for  the  purpose  of  securing  the 
debt  as  alleged  by  the  plaintiff. 

The  evidence,  as  adduced  on  the  trial,  tends  to  prove 
that  the  Grosshans  were  indebted  to  the  bank  in  the 
sum  of  $1,590,  upon  which  the  Peter  Griess  mentioned 
was  liable  as  surety;  that  to  indemnify  the  surety  there 
was  a  transfer  of  certain  property  owned  by  the  Gross- 
hans in  the  city  of  Harvard,  and  occupieil  by  them  as  a 
homestead;  that  on  this  homestead  was  procured  a  loan 
of  $1,000,  the  proceeds  of  w^hich,  or  some  portion  thereof, 
were  applied  to  the  reduction  of  the  $1,590  indebtedness, 
the  transaction  when  completed  leaving  a  claim  to  the 
amount  involved  in  this  controversy  yet  due.  As  evi- 
dence of  this  indebtedness,  a  new  note  for  that  amount 
by  the  Grosshans  was  executed  with  Griess  as  surety, 
and  as  further  security  the  appellant,  Johanna  Gross- 
hans, executed  in  Griess's  favor  what  was  termed  a  re- 
lease of  her  interest  in  the  estate  of  her  father,  who  was 
then  deceased.  The  release,  while  informal,  appears  to 
have  been  executed  as  security  to  Griess  because  of  his 
liability  for  the  indebtednc^ss  of  Grosshans.  As  a  part 
of  the  same  transaction,  Griess  reconveyed  the  home- 
stead to  Johanna  Grosshans,  which  had  before  been 
held  as  security  by  him.  After  these  an*angements 
had  continued  for  about  a  year,  the  transactions  forming 
the  basis  of  this  action  were  entered  into,  a  new  note 
being  given  to  Griess,  discounted  to  the  bank,  and  the 
formal  quitclaim  deed  executed  by  the  Grosshans  and 
Peter  Griess  and  wife  for  the  interest  in  the  estate,  as 
before  mentioned.  While  the  evidence  is  not  entirely 
satisfactory  as  to  the  object  and  purpose  for  which  the 
quitclaim  deed  was  executed,  we  are  disposed  to  the  view 
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that  it  is  sufficient  to  sustain  tlie  finding  and  decree  of 
the  trial  court,  this  being  the  second  trial  resulting  in 
the  same  finding.  The  trial  court  having  the  advantage 
of  hearing  the  witnesses  testify,  noting  their  demeanor 
and  other  circumstances  affecting  their  credibility,  is 
in  a  favorable  position  to  make  proper  deductions  from 
the  evidence,  and  unless  the  finding  is  unsupported  by 
sufficient  competent  evidence,  it  will  not  be  disturbed  on 
appeal.  Zmrs  v.  Keck,  40  Nebr.,  456;  Davidson  v.  Crosby , 
49  Nebr.,  60. 

It  is  urged  by  appellants  that  under  the  will  of  the 
deceased  the  property  went  to  his  executors,  in  whom  the 
legal  title  was  vested,  and  not  to  his  heirs,  and  for  that 
reason  no  title  vested  in  them  which  could  be  mortgaged 
or  made  the  subject  of  sale  under  foreclosure  proceed- 
ings. Without  determining  this  question,  we  only  need 
to  say  that  if  such  be  the  case,  the  appellants  are  not 
prejudiced,  and,  therefore,  have  no  ground  for  complaint. 
Pinkham  v,  Fiukham,  61  Xebr.,  336. 

It  is  also  argued  that  appellee  bank,  being  a  national 
bank,  is  prohibited  from  taking  real  estate  as  security 
for  a  concurrent  loan,  and  we  are  cited  to  the  Revised 
Statutes  of  the  United  States,  section  5137,  in  support 
of  the  same.  The  rule  regarding  such  transactions,  as 
we  understand  it,  is,  first,  that  the  parties  thereto  can 
not  be  heard  to  deny  the  right  of  the  bank  to  enforce  the 
provisions  of  the  mortgage  {State  Nat.  Bank  v.  Flathcrs, 
12  So. Rep.  [La.], 243), and  that  the  violation  of  the  statute 
mentioned  is  a  matter  purely  for  the  United  States  gov- 
ernment; and  where  security  on  a  contemporaneous  loan 
has  been  taken,  the  same  may  be  enforced,  notwithstand- 
ing the  provisions  of  the  statute  cited.  National  Bank  v. 
Alatthcu's,  98  U.  S.,  621;  National  Bank  v.  Whitney,  103  U. 
W.  i)\);  ^^/^o/>(•  V,  Lcffinf/well,  105  U.  S.,  3. 

A  plea  in  abatement  of  prior  suits  pending  in  York 
and  Hamilton  counties  on  the  same  cause  of  action  was 
inti  rposed,  and  the  action  of  the  trial  court  in  proc;^'  1- 
ing  to  trial  irn»spective  of  the  proof  of  the  i)(*ndency  of 
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such  actions  is  urged  as  a  ground  of  reversal.  We  find, 
however,  in  the  record  a  stipulation  of  the  parties, 
wherein  it  is  provided  that  the  suits  pending,  to  which 
reference  has  been  made,  shall  rest  in  abeyance  during 
the  pendency  and  until  final  disposition  of  the  action  in 
Clay  county,  and  thereupon  the  same  judgments  and  de- 
crees should  be  rendered  in  these  suits  as  might  be  ren- 
dered on  such  trial  in  Clay  county.  This  stipulation  is 
clearly  a  waiver  of  any  right  to  file  a  plea  in  abatement, 
and  the  action  of  the  trial  court  in  proceeding  with  the 
trial,  according  to  the  agreement  of  the  parties  under  the 
stipulation  mentioned,  w^as  entirely  proper.  No  error 
was  committed  by  the  trial  court  with  respect  to  the  plea 
of  abatement 

The  decree  of  the  district  court  should  be  affirmed, 
which  is  accordingly  done. 

Affirmed. 


Anheuser-Busch  Brewing  Association  v.  Frederick 

HiER. 

Filed  April  10,  1901.     No.  11,875. 

Former  Decision  Herein  Bes  Judicata.  The  decision  of  questions 
presented  to  this  court  in  reviewing-  the  proceedings  of  the  dis- 
trict ouiirt  becomes  the  law  of  the  case,  and,  for  the  purposes 
of  the  litigution,  settles  conclusively  the  points  adjudicated. 

EimoR  from  the  district  court  for  Saline  county. 
Tried  below  before  Stubbs.  J.    Affirmed. 

Abbott  &  Abbott^  for  plaintiff  in  error. 
F.  /.  Fo.svv  and  B.  V.  Kohout,  contra. 

Per  Ct^riam. 

This  action  was  brought  by  FredericTv  Hier  against  the 
Anheuser-Busch  Brewing  Association  to  enforce  resti- 
ti  :'(;n  of  money  obtained  by  ex6K*uting  a  jud<]jment  which 
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was  afterwards  reversed.  The  trial  court  found  the  is- 
sues in  favor  of  the  plaintiff  and  gave  judgment  accord- 
ingly. The  questions  discussed  by  counsel  in  the  briefs 
have  been  squarely  decided  by  this  court  in  this  case 
(Hier  v,  Anhcuscr-Busch  Brewing  Ass^fiy  60  Nebr.,  320),  and 
we  have  now  neither  the  power  nor  disposition  to  alter 
or  modify,  in  any  way,  the  conclusions  heretofore  an- 
nounced.   The  judgment  is 

Affirmed. 


Elkhorn  Valley  Bank  v.  Mary  Marley. 

Filed  April  10, 1901.    No.  9,389. 

1.  AsBig^ment  of  Error:   Brief:    Waiver.    Assignments  of  error  not 

argfiied  in  the  brief  are  deemed  waived. 

2.  — — :   Damaces:    Bill  of  Exceptions.     An  assipfnment  that  the 

damages  are  excessive  can  not  be  considered  in  the  absence  of  a 
bill  of  exceptions. 

3.  Instructions:    Exceptions:    Review.     Instructions  will  not  be  re- 

viewed where  they  were  not  excepted  to  in  the  trial  court. 

Error  from  the  district  court  for  Holt  county. 
Tried  below  before  Westoveu,  J.    Affirmed. 

Michael  F.  Harrington  and  J.  J.  Harrington,  for  plaintiff 
in  error. 

H.  M.  Uttley,  contra. 

NORVAL,  C.  J. 

This  was  an  action  in  replevin  by  the  Elkhorn  Valley 
Bank  to  recover  possession  of  a  number  of  cattle  which 
it  claimed  a  special  property  in  by  virtue  of  a  chattel 
mortgage  executed  by  one  John  Marley.  The  defendant 
answered  the  petition,  denying  the  averments  therein, 
pleaded  ownership  of  the  property  in  other  parties  and 
right  to  possession  in  herself,  and  prayed  a  return  of  the 
cattle.    Upon  the  trial  a  verdict  was  returned  finding  the 
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right  of  possession  of  the  property  in  contro  /i»rsy  at  the 
time  of  the  commencement  of  the  action  in  defendant, 
and  asses^sing  such  riglit  of  possession  at  $443,  and  the 
damages  for  the  wrongful  detention  at  $190.  Plaintiff 
prosecutes  error  from  the  judgment  entered  on  the  ver- 
dict. 

The  petition  in  en*or  contains  fifteen  assignments  of 
error,  and  a  majority  of  them  not  having  been  argued 
in  the  brief  are  waived.  Johnson  v,  Gulick.  46  Nebr.,  817; 
Wood  Mowing  &  Reaping  Machine  Go.  v.  Gcrholdy  47  Nebr., 
397;  Gill  v.  Lydiek,  40  Nebr.,  508. 

It  is  insisted  that  the  amotiut  of  damages  awarded  by 
the  jury  is  excessive.  This  point  can  not  be  considered, 
since  there  is  no  bill  of  exceptions  in  the  case,  the  same 
having  been  quashed  at  a  prior  term.  For  the  same  rea- 
son the  assignment  that  the  verdict  is  contrary  to  the 
evidence  can  not  be  considered. 

Another  contention  is  that  the  verdict  is  c(mtrarv  to 
law,  in  that  it  did  not  determine  the  right  of  property 
in  the  cattle.  The  answer  merelv  tendered  the  issue  of 
right  of  possession  of  the  property,  and  the  verdict  fully 
responded  to  this  issue. 

Complaint  is  made  of  the  giving  of  certain  instructions- 
There  were  no  exceptions  taken  to  the  instructions  in  the 
court  below;  hence  they  can  not  be  reviewed. 

The  judgment  is 

Affirmed. 


Alexander  Dobson  y.  State  of  Nebraska. 

Filed  April  10, 1901.    No.  11,471. 

1.  Erroneous    Instruction:     Omis^sion    of   Essential   Element:     Not 

Cured  by  Corrective  One.  An  instruction  whereby  the  whole 
case  is  attempted  to  be  covered,  bnt  which  omits  an  essential 
element,  is  erroneous  and  is  not  cured  by  another  instruction 
which  covers  the  point. 

2.  Larceny:    Felonious  Intent.     To  constitute  larceny  there  must 

have  existed  a  felonious  intent  at  the  time  of  the  taking. 
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Error  from  the  district  court  for  Cherry  county.  Tried 
below  before  Wbstover,  J.    Reversed. 

Ilamcr  d  Hanier  and  J.  Wesley  TuckcTy  for  plaintiff  in 
error. 

Fra7ik  N.  Proiit,  Attorney  General^  Norris  Brown,  Deputy, 
and  Michael  F.  Harrington,  contra. 

M.  F.  Harrington:  The  question  of  whether  a  person 
charged  with  an  infamous  crime  before  a  state  court  can 
be  tried  upon  information  is  no  longer  an  open  question. 
Bolln  V.  Nebraska,  176  U.  S.,  83. 

NORVAL,  C.  J. 

Alexander  Dobson  was  prosecuted  in  the  district  court 
of  Cherry  county  for  stealing  a  calf.  The  judgment  of 
conviction  is  here  for  review. 

.  Among  the  numerous  errors  assigned  is  one  relating  to 
the  giving  of  the  fifth  instruction,  a  copy  of  which  fol- 
lows: "You  are  instructed  that  in  this  case  if  you  are 
convinced  by  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  on  or  about  the  30th  day  of  November, 
1899,  in  Cherry  county,  Nebraska,  took  the  calf  described 
in  the  information  from  the  range  or  prairie  at  or  .near 
his  home  in  Cherry  county,  Nebraska,  into  his  possession, 
and  on  or  about  said  time  sold  and  delivered  the  same  to 
one  Jerry  Kelley  with  the  intention  then  and  there  to 
convert  said  calf  to  his  own  use,  aud  to  permanently  de- 
prive the  owner  thereof  of  his  said  property,  then  you  are 
instructed  that  such  action  on  his  part  would  constitute 
a  lai'ceny  of  said  calf  within  the  meaning  of  the  laws  of 
this  state."  By  this  instruction  the  court  attempted  to 
cover  the  wliole  case.  If  it  omitted  an  essential  element 
of  larceny,  the  giving  it  was  error.  Barnes  v.  State,  40 
Nebr.,  545;  MrAhrr  r.  State,  40  Nebr.,  116;  Runge  v.  Brown, 
23  Nebr.,  817;  Gilhert  v.  Merriani  &  Rohcrson  SadrUrry  Co,, 
26  Nebr.,  191;  Bowie  i\  Spaids,  2G  Nebr.,  G35;  Thompson  v. 
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People,  4  Nebr.,  524;  Baldwin  v.  Htate,  12  Nebr.,  61.  This 
is  true,  even  though  another  instruction  may  include  the 
element  omitted  in  the  one  by  which  the  court  attempts 
to  state  to  the  jury  the  essential  ingredients  of  the  crime. 
Richardson  v.  Ilalstcad,  44  Nebr.,  606;  Carson  v.  Stevens^ 
40  Nebr.,  112;  First  Nat.  Bank  of  Denver  v.  Loicrey,  36 
Nebr.,  290;  Barr  v.  State,  45  Nebr.,  458;  Metz  v.  State,  46 
Nebr.,  547.  By  this  instruction  the  jury  were  told  that 
it  was  their  duty  to  find  the  defendant  guilty  if  the  facts 
therein  set  forth  were  proved.  The  instruction  omits  one 
essential  element  of  the  crime  of  larceny,  a  felonious 
intent.  It  is  true  that  it  is  not  necessary  that  the  words 
"felonious"  or  "feloniously"  be  used  by  the  court,  pro- 
vided words  of  like  import  or  meaning  are  employed. 
Philamalee  v.  State,  58  Nebr.,  320.  In  the  instruction 
complained  of  not  even  the  words  "wrongful"  or  "un- 
lawful" appear.  The  jury  were  instructed  merely  that  if 
he  took  the  calf  and  delivered  it  to  Kelley  with  the  in- 
tention to  convert  it  to  his  own  use  and  permanently  de- 
prive its  owner  of  his  propiu'ty,  the  crime  had  been 
proved.  This  would  have  been  his  intent  had  he  pur- 
chased the  calf  of  its  owner,  or  had  the  latter  given  it  to 
him.  Hence,  there  w^ere  no  words  in  the  instruction 
which  imported  that  a  felonious  intent  in  the  taking  was 
necessary.  It  was,  therefore,  erroneous,  and  for  that  rea- 
son defendant  is  entitled  to  a  new  trial. 

Numerous  other  errors  are  alleged  in  the  petition  in 
error  and  urged  in  the  brief  of  defendant.  We  do  not 
deem  it  necessary  to  discuss  them.  Many  are  trivial, 
others  not  likely  to  appear  on  another  trial. 

The  judgment  of  the  lower  court  is 

Revkuskd. 
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Annette  C.  Carter  v.  Dime  Savings  Bank  bt  al. 

Filed  Apbil  10, 1901.    No.  11,706. 

1.  Granting  Injunction:  Appointment  of  Receiver:  Bar:  Rule.    The 

rule  that  the  granting  of  an  injunction  is  equivalent  to  the 
appointment  of  a  receiver,  and  bars  a  subsequent  suit  brought 
in  another  court  whei*ein  the  appointment  of  a  receiver  is 
sought,  does  not  apply  vvhen  the  parties  are  not  the  same  in 
both  cases. 

2.  Order  of  Court:    Obedience:   Turning  over  Assets  to  Receiver. 

Where  one,  in  obedience  to  an  order  of  a  court  of  competent 
jurisdiction,  has  turned  over  to  a  receiver  appointed  by  it  assets 
in  his  hands  belonging  to  an  insolvent,  he  can  not  be  compelled 
in  a  suit  in  another  court,  between  different  parties,  to  account 
therefor. 

Eruor  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed. 

John  T.  Gathers  and  J.  O.  Detweilerj  for  plaintiff  in  error. 

Dvffie,  Gaines,  Kelby  &  Storey,  Charles  A.  GosSy  Winfield 
S.  Strawn  and  W.  A.  Saunders^  contra. 

NORVAL,  C.  J. 

In  1894  the  Dime  Savings  Bank  of  Omaha  found  itself 
unable  to  meet  the  demands  of  its  depositors,  and  its  di- 
rectors concluded  to,  and  did,  close  -such  bank  so  far  as 
related  to  the  receipt  of  deposits  and  the  carrying  on  of 
general  business.  Under  an  agreement  entered  into  be- 
tween it,  though  its  directors,  and  one  John  G.  Oortel- 
you,  its  acting  cashier,  the  assets  of  the  bank  were 
turned  over  to  the  latter,  he  agreeing  to  meet  all  demands 
of  its  depositors  out  of  the  assets  of  the  bank ;  or,  if  neces- 
sary, out  of  money  by  him  to  be  advanced  on  its  behalf 
out  of  his  private  funds.  About  April  5,  1895,  Annette 
C.  Carter  commenced  suit  in  the  district  court  of  Doug- 
las county  against  said  bank,  its  officers  and  Cortelyou 
to  recover  certain  sums  by  her  deposited  in  said  bank, 
and  obtained  a  temporary  injunction,  afterwards  made 
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perpetual,  against  CJortelyou,  restraining  him  from  turn- 
ing over  to  any  other  person  or  in  anywise  disposing  of 
said  assets.  In  that  suit  she  afterwards  obtained  judg- 
ment against  the  bank,  which  was  on  appeal  affirmed  by 
this  court.  Later,  execution  issued  on  the  judgment, 
which  execution  was  by  the  sherifif  duly  returned  unsatis- 
fied, the  officer  having  failed  to  find  property  with  which 
to  satisfy  the  same.  Carter  then  filed  a  motion,  praying 
for  an  order  directing  Coi-tcOyou  to  turn  into  court  these 
assets,  out  of  which  to  satisfy  said  judgment.  This  mo- 
tion Cortelyou  answered,  alleging,  first,  that  the  court 
was  without  jurisdiction  to  make  the  order  demanded; 
second,  that,  after  the  temporary  injunction  was  issued 
in  the  case,  suit  was  commenced  in  the  United  States 
circuit  court  against  said  bank  by  another  party;  that  in 
such  suit  a  receiver  was  appointed  for  the  assets  of  the 
bank,  and  Cortelyou  was  ordered  to  turn  said  assets  over 
to  such  receiver,  which  order  he  obeyed,  and  that  from 
that  time  he  had  no  assets  of  said 'bank  in  his  possession. 
On  hearing,  said  order  was  denied,  from  which  Carter 
prosecutes  error. 

While  several  questions  of  law  are  argued,  the  pivotal 
one  is  that  presented  by  Cortelyou's  answer,  wherein  it 
is  alleged  that  he  had,  in  obedience  to  the  order  of  the 
federal  court,  turned  these  assets  over  to  its  receiver,  as 
the  conclusion  to  which  we  have  come  relative  thereto 
is  decisive  of  the  case.  By  the  injunction  Cortelyou  was 
inhibited  from  turning  over  to  any  third  person  or  in  any 
way  disposing  of  these  assets.  It  is  claimed  that  he  had 
not  the  power  to  deliver  them  to  said  receiver;  or  if  he 
did,  it  was  in  disobedience  of  the  order  of  the  state  court. 
We  think  hot.  The  record  is  conclusive  that  their  deliv- 
ery to  the  receiver  was  involuntary,  and  on  the  order  of 
the  federal  court,  after  Cortelyou  had  presented  to  it  the 
fact  that  he  had  been  enjoined  from  disposing  of  them. 
It  is  manifest  that  his  action  was  involuntary,  and  was  in 
conformity  to  his  duty  in  the  premises.  It  is  urged,  how- 
(  ver,  that  the  issuance  of  an  injunction  by  the  state  court 
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was  equivalent  to  the  appointment  of  a  receiver,  and  that, 
as  the  state  court  first  acquired  jurisdiction,  it  is  a  bar 
to  the  suit  in  the  federal  court  wherein  said  receiver  was 
appointed.  The  answer  to  this  argument  is  that  the 
parties  in  the  two  cases  are  not  the  same,  Carter  not 
being  a  party  to  both  suits.  The  rule  contended  for,  if 
it  is  a  rule  of  law,  can  obtain  only  where  the  parties  in 
each  court  are  the  same.  High,  Receivers,  sec.  49, 
wherein  it  is  stated  that  "the  granting  of  an  injunction 
by  a  court  of  -competent  jurisdiction  is  a  bar  to  appoint- 
ing a  receiver  in  a  subsequent  proceeding  between  the 
same  parties*  in  anothcT  ctmrt."  It  was  undoubtedly  the 
duty  of  Cortelyou  to  deliver  to  the  receiver  these  assets. 
There  was  ample  evidence  from  which  the  court  was  jus- 
tified in  finding  that  such  suit  was  not  instituted,  nor 
said  order  issued  through  any  connivance  on  his  part. 
The  delivery  of  the  assets  was,  therefore,  involuntary, 
and  not  in  disobedience  of  the  injunction  of  the  district 
court.     For  that  reason  the  order  was  properly  refused. 

It  is  further  contended  that  the  record  shows  that  he 
in  fact  received  from  the  receiver  money  upon  which  this 
judgment  is  a  lien,  and  that  he  should  have  been  directed 
to  turn  this  into  court.  The  evidence  was  sufficient  to 
sustain  the  court  in  holding  that  this  money  was  merely 
property  of  Cortelyou,  being  money  advanced  by  him  out 
of  his  private  funds  to  satisfy  certain  creditors  of  the 
bank,  and  in  no  sense  assets  of  the  latter. 

There  is  no  error  in  the  proceinling,  and  the  order  of 

the  district  court  is 

Affirmed. 


ROWT.AND  P.  niT.T.S  V.  STATE  OF  NEBRASKA. 
Filed  April  10,^1901.    Xo.  11,721. 

1.  Prosecution  for  Bigamy:   TFPTI^fo^'Y  of  Wife.    A  wife  is  a  compe- 

tent witncFS  a<iainat  her  husband  in  a  pro.secution  for  bigamy. 

2.  Information:    Alleuation  of  ^Iarriaof:    Prfstmed  Leoal.     The 
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mere  allef?ation  or  averment  of  a  marriage  as  a  fact  implies  tliat 
the  marriage  was  legal. 

3.  Privileged  Communication:    MnnsTEB  or  Priest:    Not  Made  iw 

Confidence  of  Relation.  A  communication  to  a  minister  of  the 
gospel,  or  priest,  is  not  privileged,  where  it  is  shown  that  it  was 
not  made  in  confidence  of  the  relation,  or  was  not  to  be  kept 
as  a  secret. 

4.  Voluntary  Confession.  A  confession  of  a  prisoner  voluntarily  made, 

is  admissible  when  not  prompted  by  any  inducement  of  hope 
or  of  fear. 

5.  Void  Harriage:  Prior  Agreement.    A  marriage  solemnized  in  good 

faith  is  not  void  merely  because  the  contracting  parties  may 
at  some  prior  time  have  entered  into  an  agreement  or  under- 
standing that  the  marriage  should  be  invalid. 

6.  Foreign  Harriage.     A  marriage  legal  where  solemnized  is  valid 

everywhere. 

Error  from  the  district  court  for  Washington  county. 
Tried  below  before  Baxter,  J.    Affirmed. 

Martin  H.  Leamy  and  Brome  &  Burnett^  for  plaintiff  in 
error : 

A  complaint  must  be  verified  by  one  who  is  a  com- 
petent witness.  1  Bishop,  New  Criminal  Procedure  [4th 
ed.],  sees.  232,  719,  and  authorities  therein  cited;  People  r. 
QvanstroMy  93  Mich.,  254;  Greenleaf,  Evidence  [Lewis's 
ed.,  1896],  sec.  374  et  seq.;  Perez  v.  State,  10  Tex.  App., 
327. 

The  witness  who  verified  the  complaint  claimed  to  be 
the  wife  of  the  accused.  The  wife  is  not  a  competent  wit- 
ness against  the  husband  in  a  criminal  case.  The  statute 
makes  an  exception  in  a  prosecution  for  an  offense  by 
the  husband  against  the  wife.  But  the  weight  of  au- 
thority is  against  bigamy  being  one  of  this  class  of  cases. 
People  V.  Quanstrom,  supra;  Hiler  v.  People,  156  111.,  511; 
Underbill,  Criminal  Evidence  [1898  ed.],  sec.  400;  1 
Bishop, New  Criminal  Pro<edure  [4th  ed.,  1895], sec.  1153; 
Wharton,  Criminal  Evidence  [8th  ed.],  sec.  397;  3  Green- 
leaf,  Evidence  [Lewis's  ed.],  sec.  206;  State  v.  Armstrong, 
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4  Minn.,  335,  Gilfillan's  ed.,  251;  Compton  v.  State,  13 
Tex.  App.,  274;  Iia.s8eU  v.  United  States,  137  U.  S.,  496. 

The  complaint  was  defective,  in  tliat  it  did  not  charge 
that  the  first  marriage  was  lawful.  King  v.  State,  40  Ga., 
244. 

The  communication  to  the  Rev.  Mr.  Young  was  priv- 
ileged.   Dehler  v.  State,  53  N.  E.  Rep.  [Ind.],  850. 

Frank  N.  Prout,  Attorney  General,  and  Norris  Brovm, 
Deputy,  contra: 

The  wife  was  a  competent  witness.  State  v.  Bennett, 
3  la.,  24;  State  v.  llazen,  39  la.,  648;  State  v,  Sloan,  55  la., 
219. 

The  information  was  substantially  in  the  language  of 
the  statute,  and  was  sufficient.  Whitman  v.  State,  17 
Nebr.,  224;  HodgJcins  v.  State,  36  Nebr.,  160. 

On  the  theory  that  Exhibit  9  was  not  received  by  the 
witness  Young  as  a  priest  of  the  church  under  the  pledge 
of  secrecy,  and  that  it  was  a  voluntary  statement  not 
prompted  by  a  hope  of  reward,  a  theory  abundantly  sup- 
ported by  the  record,  it  was  clearly  admissible.  Langtry 
V.  State,  30  Ala.,  536',IIaIhrook  t\  State,  34  Ark.,  511;  State 
v.  Johnson,  12  Minn.,  476,  Gillfillan's  ed.,  378;  State  v. 
Sanders,  30  la.,  582;  Wolrerton  v.  State,  16  Ohio,  173; 
Squire  v.  State,  46  Ind.,  459. 

NORVAL,  C.  J. 

This  was  a  prosecution  for  bigamy.  A  verdict  of  guilty 
was  returned,  and  the  defendant  was  sentenced  to  the 
penitentiary  for  the  term  of  four  years.  The  complaint 
before  the  examining  magistrate  was  signed  and  sworn 
to  by  Eliza  C.  Hills,  tlie  first  wife  of  the  defendant.  His 
counsel  filed  a  plea  in  abatement  to  the  comjjlaint,  on  the 
ground  that  Eliza  C.  Hills  was  not  a  competent  witness 
against  accuse<l,  which  was  overruled,  and  the  magis- 
trate finding  probable  cause  to  believe  that  defendant 
was  guilty  of  the  crime  of  bigamy  as  charged,  held  the 
accused  to  the  district  court,  where  the  county  attorney 
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filed  an  information  charging  the  offense  substantially 
in  the  language  of  the  complaint.  The  defendant  pre- 
sented to  the  district  court  a  plea  in  abatement  based 
on  the  same  ground  as  that  incorporated  in  the  one  filed 
before  the  examining  magistrate.  A  demurrer  by  the 
state  to  this  plea  was  sustained,  and  a  general  demurrer 
to  the  information  was  overruled.  On  the  trial  Mrs. 
Eliza  C.  Hills,  over  the  objection  of  the  defendant,  waa 
examined  and  testificMl  as  a  witness  on  behalf  of  the  state. 
The  first  contention  of  counsel  for  defendant  is  that 
the  court  below  erred  in  sustaining  the  demurrer  to  the 
plea  in  abatement,  since  the  information  was  based  on 
a  complaint  verified  by  the  first  wife  of  the  accused.  The 
argument  is  that  Mrs.  Hills  was  an  incompetent  witness 
against  her  husband  in  a  prosecution  for  bigamy,  and, 
therefore,  was  disqualified  from  swearing  to  the  com- 
plaint. Section  331  of  the  Code  of  Civil  Procedure  de- 
clares that  "the  husband  can  in  no  case  be  a  witness 
against  the  wife,  nor  the  wife  against  the  husband,  ex- 
cept in  a  criminal  proceeding  for  a  crime  committed  by 
the  one  against  the  other,  but  they  may  in -all  criminal 
prosecutions  be  witnesses  for  each  other."  This  pro- 
vision was  under  consideration  in  lAnd  v.  State,  17  Nebr., 
526,  where  it  was  distinctly  ruled  that  a  wife  was  a  com- 
petent witness  againjrt  her  husband  on  an  indictment  for 
adultery,  since  that  was  a  crime  committed  by  the  latter 
against  the  former.  This  holding  was  cited  with  ap- 
proval in  Owens  v.  State,  32  Nebr.,  174.  See  State  v.  Ben- 
uett,  31  la.,  24;  State  v.  Ilazen,  39  la.,  648;  State  v.  SloaUy 
55  la.,  217;  State  v.  Hughes,  11  N.  W.  Rep.  [la.],  706. 
There  are  authorities,  some  of  which  are  cited  in  the  brief 
of  counsel  for  defendant,  which  affirm  the  doctrine  that 
a  statutory  provision  like  our  section  331  quoted  above 
is  merely  declaratory  of  the  common  law,  and  that 
neither  a  husband  nor  a  wife  is  a  competent  witness  in 
a  criminal  cause  against  the  other,  exci^pt  in  cases  of 
personal  violence,  the  one  upon  the  other.  To  this  latter 
view  we  are  unable  to  assent.    The  statute  in  question 
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was  not  simply  declaratory  of  what  the  law  would  be 
without  section  331.  To  so  hold  would  be  to  impute  to  ' 
the  legislature  a  useless  purpose,  since  the  common  law 
was  then  in  force,  except  where  modified  by  statute.  The 
lawmaking  body  evidently,  by  this  section,  intended  to 
establish  a  new  rule,  and  make  the  husband  and  wife 
competent  witnesses  one  against  the  other  in  any  crim- 
inal action  for  a  crime  committed  by  one  against  the 
other,  whether  by  the  infliction  of  personal  violence  or 
not.  The  wife  is  a  competent  witness  against  the  hus- 
band in  a  criminal  prosecution  for  bigamy  or  adultery, 
inasmuch  as  these  are  crimes  specially  against  her  and 
not  merely  against  the  relation. 

It  is  strenuously  insisted  that  reversible  error  was  com- 
mitted in  overruling  the  demurrer  to  the  information. 
The  argument  is  that  the  information  did  not  charge  a 
crime,  because  it  did  not  allege  that  the  first  marriage 
was  a  lawful  one.  The  information  avers  that  "Rowland 
P.  Hills  on  the  11th  day  of  September,  1885,  in  the  county 
of  York,  England,  then  and  there  being,  did  then  and 
there  marry  one  Eliza  Cook  Adsetts,  spinster,  and  her  the 
said  Eliza  Cook  Adsetts,  then  and  there  had  for  his  wife, 
and  the  said  Rowland  P.  Hills  being  so  married  to  the 
said  Eliza  Cook  Adsetts,  afterwards,  and  during  the  life 
of  the  said  Eliza  Cook  Adsetts,  his  wife  (who  had  not 
been  continually  and  willfully  absent  from  the  said  Row- 
land P.  Hills  and  unheard  from  by  him  for  five  years, 
tog(?ther  next  before  the  11th  day  of  March,  1899)  did, 
on  the  11th  day  of  March,  1899,  In  the  county  of  Wash- 
ington and  state  of  Nebraska,  then  and  there,  and  then 
and  there  being,  unlawfully,  willfully  and  feloniously 
marry  one  Dollie  Powell,  the  said  Eliza  Cook  Adsetts, 
his  former  wife,  being  then  alive,''  etc.  The  infirmity 
imputed  to  the  information  is  lacking  of  merit.  It  is 
averred  that  the  defendant  was  married  at  a  specified 
time  to  a  certain  woman  in  England.  This  implies  that 
the  marriage  was  a  lawful  one.  If  unlawful,  then  there 
was  no  marriage.    State  v.  HugheSy  supra. 

42  '  .     . 
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Rev.  A.  T.  Young,  the  rector  of  the  Episcopal  church 
at  Blair,  was  called  and  examined  as  a  witiiess  for  the 
prosecution.  His  evidence  reveals  that  almost  immedi- 
ately after  the  arrest  of  the  defendant  the  latter  sent  for 
Rev.  Young,  who  called  upon  him  in  the  county  jail. 
Hills's  object  in  requesting  his  presence  was  to  have  the 
rector  intercede  with  his  first  wife  for  a  settlement  of 
the  criminal  proceedings.  Hills  wrote  a  letter  to  the 
county  attorney  somewhat  along  the  same  line,  which, 
at  the  defendant's  request,  was  delivered  to  the  prosecut- 
ing attorney  by  Young.  The  latter  was  also  prevailed 
upon  by  defendant  to  carry  his  wishes  to  his  first  wife, 
the  prosecuting  witness.  At  the  time  Hills  wrote  out  a 
synopsis  of  what  he  wanted  Rev.  Young  to  say  to  Mrs. 
Hills  No.  1,  which  follows: 

"1.  Months  to  stay  as  prosecuting  witness,  with  several 
trials. 

"2.  Promise  of  immediate  divorce,  which  will  free  her 
in  a  few  weeks. 

"3.  Payment  of  some  of  her  expenses. 

"4.  The  fact  that  she  has  severely  punished  me  already, 
to  carry  it  further  might  change  public  feeling  and  be 
thought  vindictive." 

This  paper  was  put  in  evidence  by  the  state,  and  its 
admission  is  assigned  for  error.  The  first  objection  to 
the  paper  in  question  is  that  it  was  received  in  evidence 
in  violation  of  section  333  of  the  Code  of  Civil  Proce<lure, 
which  provides  that  "no  practicing  attorney^  ♦  ♦  ♦ 
minister  of  the  gospel,  or  priest  of  any  denomination  shall 
be  allowed,  in  giving  testimony,  to  disclose  any  con- 
fidential communication,  properly  intrusted  to  him  in  his 
professional  capacity,  and  necessary  and  proper  to  en«able 
him  to  discharge  the  functions  of  his  office  according  to 
the  usual  course  of  practice  or  discipline." 

To  render  a  communication  to  a  minister  of  the  gospel 
or  priest  privileged  it  must  have  been  received  in  con- 
fidence. By  this  we  do  not  mean  that  it  must  be  made 
under  the  express  promise  of  secrecy,  but  rather  that  the 
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communication  was  in  confidence,  and  with  the  under- 
standing, express  or  implied,  that  it  should  not  be  re- 
vealed to  any  one.  The  mere  fact  that  a  communication 
is  made  to  a  person  who  is  a  lawyer,  a  doctor  or  a  priest, 
does  not  of  itself  make  such  communication  privileged. 
To  have  that  effect,  it  must  have  been  made  in  confidence 
of  the  relation  and  under  such  circumstances  as  to  imply 
that  it  should  forever  remain  a  secret  in  the  breast  of  the 
confidential  adviser.  In  the  case  at  bar  there  was  ad- 
duced evidence  tending  to  show  that  the  paper  was  not 
committed  to  Rev.  Young  as  a  secret  or  in  confidence. 
On  the  other  hand,  he  was  enjoined  by  the  defendant, 
as  is  shown  by  the  evidence,  to  make  the  contents  thereof 
fully  known  to  Mrs.  Hills,  the  first  wife  of  the  defendant 
Had  the  defendant  requested  Rev.  Young  to  call  a  public 
meeting  of  the  citizens  of  Blair  in  the  interest  of  the 
former,  and  to  address  the  same  upon  the  subjects  in- 
cluded in  the  paper  in  question,  handed  to  the  godly  man 
as  the  subjects  of  his  discourse,  it  would  hardly  have  been 
questioned  by  any  one  that  the  paper  would  not  be  priv- 
ileged. In  principle  there  is  no  distinction  between  the 
supposed  case  and  the  one  with  which  we  have  been  deal- 
ing. It  is  plain  that  Rev.  Young  betrayed  no  confidence 
of  the  prisoner  in  revealing  the  contents  of  this  paper 
or  writing. 

It  is  also  urged  that  this  paper  was  inadmissible  as 
a  confession,  because  it  was  prompted  by  an  inducement 
of  hope  or  of  fear.  The  evidence  on  behalf  of  the  state 
discloses  that  it  was  voluntarily  written  and  delivered 
by  defendant  to  Rev.  Young  without  any  suggestion  on 
the  part  of  the  latter  that  the  accused  would  in  the  least 
be  benefited  thereby,  or  that  it  was  given  on  any  promise 
of  reward  or  threat  of  punishment. 

After  the  state  had  made  out  its  case  in  chief,  the  de- 
fendant moved,  ore  terms,  to  strike  from  the  record  all 
the  evidence  and  certain  exhibits  adduced  by  the  prose- 
cution relating  to  the  marriage  ceremony  between  the 
accused  and  the  first  Mrs,  Hills,  in  England,  in  Septem- 
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ber,  1885,  for  the  reason  that  the  evidence  on  the  part  of 
the  state  did  not  prove,  or  tend  to  prove,  that  the  mar- 
riajij^e  was  valid.  In  passing  upon  the  motion  the  court, 
in  the  hearing  and  presence  of  the  jury,  stated  "there  was 
evidence  in  the  record  tending  to  show  cohabitation  in 
the  larger  sense."  Exc(»ption  was  taken  to  this  remark, 
and  its  utterance  is  urged  as  a  ground  of  reversal.  It  is 
true,  as  contended,  that  it  was  for  tlie  jury  to  determine 
whether  the  accus(»d  and  ilrs.  Hills  No.  1  were  lawfully 
married  and  cohabited  as  husband  and  wife.  The  remark 
of  the  court  did  not  take  this  issue  from  the  consideration 
of  the  triers  of  fact.  The  remarks  of  the  court  were  elic- 
ited by  the  motion  of  the  defendant,  and  in  passing 
thereon  the  court  gave  its  reason  for  denying  the  motion, 
and  as  there  was  some  evidence  in  the  rcK^ord  upon  which 
the  remark  could  properly  be  predicatcMl,  the  criticism 
upon  this  particular  action  of  the  trial  court  is  overruled. 
The  mere  overruling  of  the  motion  by  the  court  without 
giving  any  reasons  therefor  would  be  an  expression  of  the 
opinion  that  there  was  sufTicient  evidence  to  establish 
the  marriage  of  Hills  in  England.  The  language  of  the 
court  was  not  prejudicially  erroneous. 

The  court,  at  the  request  of  the  state,  gave  this  in- 
struction: 

"4.  You  are  instructed  that  in  this  case,  so  far  as  the 
validity  or  invalidity  of  the  alleged  first  marriage  is  con- 
cerned, it  makes  no  difference  whether  or  not  the  defend- 
ant Hills  or  the  witness  Eliza  Cook  Hills,  or  either  of 
them,  resided  or  had  their  usual  place  of  abode  or  resi- 
dence in  the  parish  of  Sheffield,  England,  before  obtain- 
ing the  license,  or  before  the  marriage  ceremony,  and  you 
will  therefore  disregard  all  evidence  received  upon  the 
trial  of  this  case  on  the  subject  of  said  residence  and 
places  of  abode,  prior  to  the  marriage  ceremony  on  Sep- 
tember 11,  1885,  in  so  far  as  the  question  of  the  validity 
or  invalidity  of  the  license  and  marriage  ceremony  are 
concerned." 

It  is  in  evidence  that  the  license  under  which  the  de- 
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fendant  was  married  to  his  first  wife  was  obtained  by 
her  in  the  parish  of  Sheffield,  England,  and  in  which 
parish  the  marriage  ceremony  was  pronounced.  In  the 
affidavit  upon  which  the  license  was  issued  the  contract- 
ing lady  stated  that  she  had  been  a  resident  in  the  parish 
of  Sheffield,  England,  for  the  fifteen  days  immediately 
prior  thereto,  and  there  was  introduced  evidence  con- 
ducing to  show  that  neither  Mr.  Hills  nor  his  intended 
wife  had  ever  been  a  resident  of  said  parish.  Chapter 
76,  Statutes  George  IV.,  relating  to  the  solemnization  of 
marriages  in  England,  was  introduced  on  the  trial  in 
evidence.  Section  10  of  said  phapter  provides  that  no 
license  shall  be  issued  to  solemnize  any  marriage  in  any 
other  church  or  chapel  than  in  the  parish  church,  or  in 
some  public  chapel  of  the  parish  or  chapelry  within  which 
the  usual  place  of  abode  of  one  of  the  parties  to  be  mar- 
ried shall  have  been  for  the  space  of  fifteen  days  immedi- 
ately before  the  granting  of  such  license.  Section  14  of 
the  same  statute  provides,  inter  alia,  in  substance  that 
the  applicant  for  license  shall  make  affidavit  that  one  of 
the  contracting  parties  has  had  a  usual  place  of  abode 
in  such  parish  or  chapelry  within  which  the  marriage  is 
to  be  solemnized  for  fifteen  days  prior  to  the  date  of  the 
license.  Section  22  declares  that  if  any  person  "shall 
knowingly  and  wilfully  intermarry  without  due  publica- 
tion of  banns,  or  license  from  a  person  or  persons  having 
authority    to    grant  the  same,  first  had  and  obtained, 

*  *  *  the  marriages  of  such  persons  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever."  Section 
26  provides  "that  after  the  solemnization  of  any  marriage 

*  *  *  where  the  marriage  is  by  license,  it  shall  not  be 
necessary  to  give  any  proof  that  the  usual  place  of  abode 
of  one  of  the  parties,  for  the  space  of  fifteen  days  as  afore- 
said, was  in  the  parish  or  chapelry  where  the  marriage 
was  solemnized;  nor  shall  any  evidence  in  either  of  the 
said  cases  be  received  to  prove  the  contrary  in  any  suit 
touching  the  validity  of  such  marriage." 

The  English  decisions  rendered  under  the  foregoing 
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provisions,  some  of  which  were  introduced  on  the  trial 
and  incorporated  in  thie  bill  of  exceptioi^s,  affirm  the  doc- 
trine that  a  marriage  is  not  void  merely  because  neither 
of  the  contracting  parties  was  at  the  time  a  resident  of 
the  parish  wherein  the  marriage  ceremony  occurred,  and 
that  the  residence  or  place  of  abode  of  the  parties  does 
not  afifect  the  validity  of  the  marriage.  Manifestly,  these 
adjudications  are  sound.-  No  other  interpretation  can 
properly  be  placed  on  section  26  already  quoted.  But 
it  is  urged  that  that  said  section  is  not  applicable  here, 
for  the  reason  that  it  declares  a  rule  of  evidence,  relating 
to  the  remedy  only,  and  that  it  can  be  given  no  extra- 
territorial effect.  A  ready  answer  to  this  is  that  a  mar- 
riage legal  where  solemnized  is  valid  everywhere.  1 
Bishop,  Marriage  &  Divorce  [6th  ed.],  sees.  371-389. 
Therefore,  section  26  can  be  considered  for  the  purpose 
of  ascertaining  whether  the  first  marriage  of  the  defend- 
ant was  valid  in  England.  -The  validity  of  a  marriage 
is  to  be  determined  by  the  law  of  the  place  where  the 
same  was  solemnized,  and  section  26  was  a  part  of  the 
law  of  England  when  the  first  marriage  took  place.  Un- 
der the  authorities  we  have  no  doubt  of  its  validitv;  and 
being  binding  upon  the  parties  there,  its  validity  can  not 
be  successfully  assailed  here.  The  instruction  was,  there- 
fore, not  inappropriate  or  erroneous. 

The  final  contention  of  counsel  for  accused  is  that  the 
court  below  erred  in  instructing  the  jury  to  the  effect 
that  the  validity  of  the  alleged  first  marriage  of  Hills  was 
not  affected  by  any  agreement  or  understanding  of  the 
parties  entered  into  before  such  alleged  marriage  that 
the  same  should  not  be  considered  as  a  valid  or  binding 
marriage.  We  quite  agree  with  the  learned  counsel  for 
the  prisoner,  that  there  can  be  no  valid  marriage  without 
an  agreement  and  consent  of  the  parties  to  become  hus- 
band and  wife.  The  instruction  criticised  is  not  in  cea- 
flict  with  the  principle  just  stated.  The  instruction  did 
not  tell  the  jury  that  if  at  the  time  of  the  alleged  first 
marriage  of  defendant  there  was  an  agreement  that  tke 
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mapriage  ceremony  was  to  be  regarded  as  a  sham,  and 
to  be  of  no  binding  force,  and  in  pursuance  of  such  un- 
derstanding of  the  parties  the  marriage  ceremony  was 
pronounced,  the  marriage  was  not  to  be  affected  thereby. 
The  purport  of  the  charge  was  that  any  understanding  or 
agreement  between  the  contracting  parties  before  mar- 
riage would  not  invalidate  the  marriage  subsequently 
solemnized.  This  was  undoubtedly  sound,  especially 
when  the  mari'iage  was  not  solemnized  in  conformity 
with  such  prior  agreement.  The  criticism  of  defendant's 
counsel  upon  this  instruction  is  ably  met  by  the  brief  of 
the  attorney  general,  wherein  it  is  stated:  "An  agree- 
ment to  be  married  and  an  agreement  that  the  marriage 
contract  shall  not  be  binding  on  either  party,  are  incon- 
sistent and  contradictory.  If  the  nullifying  agreement 
is  to  receive  the  sanction  of  courts  then  the  marriage  con- 
tract can  be  dissolved  by  the  parties  themselves.  All  that 
would  be  necessary  to  dissolve  or  annul  the  marriage 
would  be,  not  a  decree  of  a  court,  but  a  simple  agreement 
prior  to  the  ceremony  that  the  marriage  would  not  be 
binding  on  either  party.  Neither  public  policy  nor  public 
conscience  could  suffier  such  a  doctrine  to  live.  We  con- 
fess our  fuability  to  find  where  any  court  has  ever  before 
been  asked  to  sustain  this  new- and  novel  doctrine. 

*>In  this  case  a  valid  first  marriage  was  sought  to  be 
proven.  There  was  record  evidence  of  the  ceremony. 
The  wife  testified  to  it,  the  defendant  on  the  witness 
stand  admitted  the  ceremony  and  his  participation 
therein;  admitted  the  authority  of  the  Kev.  Blakeney, 
vicar  of  the  parish  church,  to  issue  license;  admitted  the 
authority  of  the  Kev.  Charles  Knight  to  solemnize  the 
marriage;  did  not  deny  the  paternity  of  the  child  born 
eighteen  months  after  marriage;  introduced  the  woman 
as  his  wife  to  relatives  and  others;  admits  he  signed  the 
marriage  register  kept  in  the  church  where  the  ceremony 
was  performed.  Is  he  to  be  permitted  now  to  claim  this 
marriage  was  void  because  of  an  ante-nuptial  agreement 
that  it  should  not  be  binding?    Where  there  is  a  pretense 
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of  marriage  for  some  other  and  ulterior  purposes,  mntu- 
allj'  and  jointly  beneficial  and  agreeable  to  both  parties, 
then  there  is  no  marriage.  It  is  a  pretense  and  in  law 
ends  there.  This  is  the  rule  so  elaborately  sustained  by 
counsel's  citations. 

"In  the  case  at  bar  there  was  no  pretense;  there  was  a 
marriage  contract  and  a  marriage  ceremony.  The  agree- 
ment to  keep  it  secret  was  not  a  pretense,  and  could  not 
avoid  or  invalidate  it.  Any  agreement  that  it  should  not 
be  binding  and  valid,  before  it  was  made,  could  not  affect 
its  validity  after  the  cereiiiony  was  performed." 

The  defendant  is  a  clergyman,  "a  teacher  of  high  and 

noble  precepts,"  and  yet  the  record  before  us  discloses 

that  he  has  violated  one  of  the  Ten  Comm^^ndments  and 

the  teachings  of  Holy  Writ.    The  jury  have  found  him 

guilty,  and  the  verdict  is  manifestly  right. 

The  judgment  is  accordingly 

Affirmed. 


O.  G.  Sofield  v.  Statei  of  Nbbrasea. 

Filed  April  10, 1901.    No.  11,735. 

1.  Information:  Name  of  Person  Other  Than  Accused:  Rule  Where 
Unknown.  The  rule  requiring  the  name  of  a  person  other  than 
the  accused  to  be  set  forth  in  an  information  is  subject  to  the 
qualification  that  if  the  name  is  unknown,  that  fact  may  be  so 
alleged. 

2. :  Negative  Allegations:  Descriptio  Delicti.  An  informa- 
tion need  not  negative  the  exceptions  of  a  statute,  which  are 
not  descriptive  of  the  offense. 

Error   from   the   district   court   for  Custer   county. 
Tried  below  before  Sullivan,  J.    Afflrmed. 

S.  Cameron,  G.  L.  Guttcrson,  J.  R.  Dean  and  John  8. 
Kirkpatricky  for  plaintiff  in  error. 

Frank  N.  Prout^  Attorney  General,  and  Norris  Brown, 
Deputy,  contra. 
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NORVAL,  C.  J. 

O.  G.  Sofield  was  convicted  in  the  court  below  of  the 
crime  of  practicing  medicine  without  a  license,  or  certi- 
ficate so  to  do. 

It  is  insisted  that  the  information  on  which  the  defend- 
ant was  tried  is  fatally  defective,  because  it  does  not 
state  upon  whom  he  practiced  the  healing  art,  and  the 
case  of  O^Connor  v,  l^iate,  46  Nebr.,  157,  is  cited  in  support 
of  the  contention.  It  is  true  the  information  in  the  case 
at  bar  omits  to  state  the  name  or  names  of  the  persons 
upon  whom  Sofield  practiced  his  profession,  but  this 
does  not  render  the  information  defective  in  substance, 
since  it  is  therein  specifically  alleged  that  defendant 
"did  unlawfully  practice  medicine  to  divers  and  sundry 
persons,  whose  names  are  to  the  county  attorney  un- 
known.'' This  averment  was  sufficient  Of  course,  the 
county  attorney  was  not  required  to  set  out  in  the  infor- 
mation the  names  of  the  persons  the  defendant  treated, 
when  such  persons  were  unknown  to  such  officer,  and  he 
so  pleaded  in  the  information.  1  Bishop,  New  Criminal 
Procedure,  sees.  546-553;  10  Ency.  PI.  &  Pr.,  508;  Coffin 
V.  United  States,  156  U.  S.,  432.  The  case  of  O'Connor  v. 
State,  supra,  is  distinguishable.  There  the  information 
omitted  the  names  of  the  persons  treated  and  failed  to 
allege  that  their  names  were  unknown  to  the  county  at- 
torney. 

The  information  is  assailed  on  the  ground  that  it  failed 
to  contain  any  negative  averment  relative  to  the  excep- 
tions contained  in  section  17,  chapter  55,  Compiled  Stat- 
utes. Such  a  negative  averment  was  wholly  unnecessary. 
O'Connor  v.  State,  supra. 

The  evidence  was  ample  to  sustain  the  verdict,  and  no 
reversible  error  appearing  in  the  record,  the  judgment  is 

Affirmed. 
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P.  O.  Faulkner  v.  Cyrus  P.  Qilbbrt.* 

■88  yn\  Filed  Apbil  10,  1901.    No.  11,776. 

1.  Pleading:  Answer:  ADiassiON:  Review  of  Evidence.  Where  the 
answer  admits  the  execution  of  the  contract  sued  on,  it  is  preju- 
dicial error  to  receive  evidence  on  the  trial  tending  to  show 
that  such  contract  did  not  exist  at  the  time  the  answer  admits 
defendant  executed  it,  or  for  some  years  thereafter. 

8.  Witness:  Tbuth  and  Veracity:  Reputation.  Evidence  of  the 
reputation  of  a  witness  for  truth  and  veracity  must  relate  to 
such  reputation  at  the  place  of  his  residence  at  the  time  he 
testifies.  Evidence  of  such  reputation  in  a  community  several 
years  after 'he  has  ceased  to  reside  there  is  irrelevant. 

3.  Written  Contract:  Pabol  AoBSSMEirr:  Evidencb  Excluded.  Evi- 
dence of  a  prior  or  contemporaneous  parol  agreement  between 
the  parties  to  a  written  contract  which  varies  or  contradicts 
the  terms  of  the  latter  la  inadmisaible,  the  execution  thereof 
being  admitted. 

Error  from  the  district  court  for  Cass  county  .  Tried 
below  before  Ramsey,  J.    Reversed. 

8.  L.  Oeisthardt^  for  plaintiff  in  error. 

A.  N.  Sullivan^  Byron  Clark  and  (?•  A.  BawlSj  contra. 

NORVAL,  O.  J. 

This  case  has  been  here  before.  Faulkner  v,  Oilhert^  57 
Nebr.,  544,  wherein  it  was  held  tliat  an  instruction  was 
erroneous,  because  it  ignored  the  proposition  that  a  con- 
sideration  of  a  contract  of  guaranty  need  not  move  to  the 
promisor,  and  that  a  disadvantage  to  the  promisee  is  a 
sufficient  consideration,  although  the  promisor  derives  no 
benefit  therefrom;  and  the  court  further  pointed  out 
that  the  extension  of  time  to  a  principal  debtor  is  a  suffi- 
cient consideration  to  support  a  guaranty  by  a  stranger 
of  the  payment  of  the  new  obligation.  After  being  re- 
manded, the  case  was  again  tried,  resulting  in  a  verdict 
and  judgment  adverse  to  plaintiff,  who  comes  to  this 
court  therefrom  on  error.    The  answer  in  effect  admitted 

•Rehearing  denied.    See  Vol.  62,  p.  126. 
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that  defendant  executed  the  contract  of  guaranty.  On 
trials  evidence  was  introduced  tending  to  show  that  some 
years  after  this  contract  of  guaranty  was  entered  into, 
as  admitted  by  the  answer,  no  such  guaranty  appeared 
upon  the  note.  This  evidence  could  not  be  relevant,  and 
was  prejudicial,  for  in  effect  it  submitted  to  the  jury  the 
question  of  whether  a  contract  of  guaranty  had  ever  been 
entered  into,  when  that  fact  was  admitted  by  the  answer. 
Hence,  such  evidence  was  both  erroneous  and  prejudicial. 

One  of  plaintiff's  witnesses  was  one  B.  A.  Gibson, 
who  testified  by  deposition.  The  record  shows  that  Gib- 
son had  been  absent  from  Oass  county,  his  place  of  resi- 
dence at  the  time  the  contract  was  made,  several  years 
prior  to  the  time  of  trial.  Yet  evidence  was  permitted 
on  behalf  of  defendant  tending  to  impeach  his  reputation 
for  truth  and  veracity  in  that  county.  This  court  has 
held,  and  properly,  that  evidence  of  the  general  reputa- 
tion of  a  witness  for  truth  and  veracity  must 
have  reference  to  such  reputation  at  his  present 
place  of  residence.  Evidence  as  to  reputation  in  a  com- 
munity in  which  he  has  not  resided  for  several  years 
is  not  revelant,  for  since  removing  from  his  for- 
mer place  of  residence  he  may  have  reformed  his 
life;  and  the  law  does  not  presume  that  a  bad 
reputation  will  always  subsist,  but  the  contrary,  in  the 
absence  of  evidence  tending  to  show  the  continuation 
thereof.  Sun  Fire  Office  v.  Ayerst,  37  Nebr.,  184;  Long  v. 
Statey  23  Nebr.,  33;  Marion  v.  State,  20  Nebr.,  233,  242. 
The  admission  of  the  evidence  was  erroneous,  and  pre- 
judicial to  plaintiff. 

The  court  also  erred  in  admitting  evidence  of  defend- 
ant relative  to  transactions  between  himself  and  the 
promisee  in  the  contract  of  guaranty  which  led  up  to 
said  contract.  The  following  question  was  asked  him: 
"You  may  state  what  proposition  he  (being  the  agent  of 
the  promisee)  made  to  you  in  any  conversation  about 
how  you  could  be  released  from  that  indebtedness."  The 
question  referred  to  the  indebtedness  represented  by  the 


L. 
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contract  guaranteed.  To  this  plaintiff  objected  as  in- 
competent and  an  attempt  to  contradict  a  written  in- 
strument by  parol  evidence.  This  objection  was  over- 
ruled, and  the  witness  was  permitted  to  testify  that  the 
payee  told  him  before  he  executed  the  guaranty  that  if 
he  would  get  the  payor  of  the  note  to  secure  the  note  by 
a  mortgage  on  a  house  and  lot  that  he  would  release  him, 
the  guarantor,  from  liability  on  the  debt,  and  that  he 
procured  such  mortgage,  but  that  the  payee  of  the  note 
then  refused  to  release  him,  but  insisted  upon  his  signing 
the  guaranty,  which  he  then  did.  This  evidence  was  in- 
competent, for  the  reason  that  it  was  an  attempt,  by 
parol  evidence,  to  contradict  and  vary  the  terms  of  a 
written  contract,  and  its  admission  by  the  court  was 
error.  Kascrman  v.  Fries,  33  Nebr.,  427;  Van  Etten  r. 
Hotcell,  40  Nebr.,  850;  Mattison  v.  Chicago,  R.  I.  &  P.  J?. 
Co.,  42  Nebr.,  545;  Gerner  v.  Church,  43  Nebr.,  690. 

For  these  errors  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Ebversbd  and  remanded. 


rgPfloii  Daniel  J.  Trimbijd  et  al.  v.  State  of  Nebraska. 

I  62    ^1 

Filed  Apbil  10, 1901.    No.  11,836. 

1.  Plea  of  Not  Guilty:   Standing  Mute:  Motion  to  Quash:  V^aiver. 

A  plea  of  "not  g-uilty,"  whether  made  by  the  accused  or  entered 
by  the  court  for  him  when  on  arraig'nment  he  stauds  mute,  is 
a  waiver  of  all  defects  in  an  information  that  can  be  reached 
by  a  motion  to  quash. 

2.  ''Prosecuting  Attorney"  in  Statute  Means  County  Attorney.    The 

words  "prosecuting"  attorney"  in  sections  579  and  580,  Code  of 
Criminal  Procedure,  construed  to  mean  county  attorney. 

3.  Information:  Made  and  Verified  by  County  Attorney.    Informa- 

tions for  crimes  must  be  by  the  county  attorney  of  the  proper 
county  and  be  verified  by  his  oath. 

4.  Clerk  of  District  Court  May  Take  Verification.    The  clerk  of  the 

district  court  may  properly  take  verifications  of  informations. 
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5.  Clerk:  Judicial  Notice.  A  court  will  take  judicial  notice  of  its 
clerk. 

C.  Additional  Witness:  Indorsement  on  Infobmation.  The  name  of 
an  additional  witness  discovered  after  the  filing  of  an  informa- 
tion may  be  indorsed  thereon  before  trial. 

7.  Bobbery:  Testimony  of  Prosecutor:  Negatives  Consent.  In  a 
prosecution  for  robbery  from  the  person  it  is  not  necessary  to  a 
conviction  that  the  prosecuting  witness  testify  in  so  many  words 
that  he  did  not  consent  to  the  taking  of  the  property,  if  his 
whole  testimony  discloses  his  non-consent. 

Error  from  the  district  court  for  Merrick  county. 
Tried  below  before  Hollbnbeck,  J.    Affirmed. 

W.  T.  Thompson  and  Jno.  G.  Martin,  for  plaintiff  in  error.  ^ 

Frank  N.  Prouty  Attorney  General j  and  N orris  Brovmy 
Deputy,  contra. 

NORVAI.,  C.  J. 

Daniel  J.  Trimble  and  George  W.  Wilson  were  con- 
victed of  the  crime  of  robbery  from  the  person  of  one 
William  Ferguson  and  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary.  The  defendants,  together  with 
John  Shea  and  William  Hurley,  were  jointly  charged 
in  the  information  with  the  commission  of  the  crime. 
Shea  and  Hurley  were  granted  trials  separate  and  apart 
from  the  other  two.  When  Trimble  and  Wilson  were 
arraigned,  they  stood  mute,  and  refused  to  plead  to  the 
information.  Thereupon  the  court  entered  for  them  a 
plea  of  not  guilty.  On  the  day  of  the  trial  they  filed  a 
motion  to  quash  the  information,  which  the  court  ordered 
stricken  from  the  files,  and  this  ruling  is  the  first  error 
of  which  complaint  is  here  made. 

This  order  of  the  court  was  clearly  right.  The  motion 
to  quash  was  filed  without  leave  of  court,  while  the  plea 
of  not  guilty  was  upon  the  records.  Section  444  of  the 
Criminal  Code  declares  that  "the  accused  shall  be  taken 
to  have  waived  all  defects  which  may  be  excepted  to  by 
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a  motion  to  quash,  or  a  plea  in  abatement,  by  demurring 
to  an  indictment  or  pleading  in  bar,  or  the  general  issue," 
A  plea  of  not  guilty  is  a  waiver  of  any  defect  in  the  in- 
formation that  can  be  reached  by  a  motion  to  quash. 
It  is,  however,  argued  that  said  section  444  does  not  ap- 
ply to  this  class  of  cases,  since  the  defendants  when  ar- 
raigned on  the  information  remained  mute,  and  the  court, 
under  the  Criminal  Code,  entered  a  plea  of  not  guilty  for 
each  of  them.  Such  action  of  the  court  was  for  the  ben- 
efit of  defendants,  and  they  knew  such  a  plea  would  be 
entered  on  the  records  for  them,  if  they  made  no  plea 
themselves,  and  when  so  entered  it  became  their  plea, 
which  they  could  have  withdrawn  at  any  time,  by  leave 
of  court,  precisely  the  same  as  if  they  had  made  the  plea 
in  the  first  instance.  We  have  no  doubt  that  the  pro- 
visions of  the  section  quoted  are  applicable  to  this  case. 
Moreover,  the  motion  to  quash  was  without  substantial 
merit  It  was  based  upon  the  following  grounds:  (1.) 
The  information  was  not  filed  by,  or  verified  by  the  oath 
of,  the  prosecuting  attorney.  (2.)  The  information  was 
not  sworn  to  before  a  magistrate  or  other  judicial  officer 
authorized  to  administer  oaths. 

The  information  in  the  case  at  bar  was  filed  in  the  dis- 
trict court  of  Merrick  county,  by  the  county  attorney  of 
that  county,  and  it  was  verified  by  his  oath.  It  is  true 
that  section  579  of  the  Criminal  Code  provides  that  all 
informations  shall  be  filed  "by  the  prosecuting  attorney 
of  the  proper  county,"  and  likewise  that  section  580  of 
the  same  Code  requires  all  informations  to  be  "verified 
by  the  oath  of  the  prosecuting  attorney."  The  words 
"prosecuting  attorney"  in  said  section  mean  county  at- 
torney. Compiled  Statutes,  ch.  7,  sec.  26.  The  informa- 
tion was  filed  by  and  verified  under  the  oath  of  the  proper 
officer.    Dinsmore  v.  State,  61  Nebr.,  418. 

The  information  before  us  was  sworn  to  before  the 
clerk  of  the  district  court,  who  has  authority  to  take 
verifications  of  informations  in  criminal  cases.  State  v. 
Lavver,  26  Nebr.,  757;  Sharp  v.  State,  61  Nebr.,  187.    The 
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jurat  to  the  verification  was  signed  "J.  C.  Jeffers,  Clerk." 
This  was  sufficient  The  court  below  took  judicial  notice 
of  its  clerk. 

After  filing  the  information,  and  before  trial,  the 
county  attorney  indor.<ed  thereon  the  name  of  Elmer 
Maurer,  who  testified  on  behalf  of  the  state,  over  the  ob- 
jections of  defendant.  By  section  579  of  the  Criminal 
Code  the  county  attorney  is  required  to  indorse  on  the 
information  "the  names  of  the  witnesses  known  to  him 
at  the  time  of  filing  the  same,  and  at  such  time  before  the 
trial  of  any  case  as  the  court  may,  by  rule  or  otherwise, 
prescribe,  he  shall  indorse  thereon  the  names  of  such 
other  witnesses  as  shall  then  be  known  to  him."  In  pur- 
suance of  this  statute  the  district  court  of  Merrick  county 
adopted  the  following  rule,  which  was  in  force  at  the 
time  of  the  trial:  "In  criminal  cases,  pending  upon  in- 
formation the  prosecuting  attorney  may  at  any  time  be- 
fore the  trial  thereof  indorse  on  the  information  the 
names  of  such  witnesses  as  shall  then  for  the  first  time 
become  known  to  him,  upon  his  filing  with  the  clerk  of 
the  court  his  affidavit  setting  forth  that  the  materiality 
of  such  witnesses'  testimony  has  just  come  to  his  knowl- 
edge and  that  they  wore  not  known  to  him  to  be  material 
witnesses  at  the  time  of  filing  the  information.  After 
the  trial  has  been  commenced  the  prosecuting  attorney, 
in  such  cases,  upon  making  a  satisfactory  showing  to  the 
court  that  he  was  not  before  the  trial  commenced  ap- 
prised that  the  persons  named  were  material  witnesses 
for  the  prosecution,  and  that  this  has  just  become  known 
to  him  before  the  trial,  may  by  leave  of  the  court  indorse 
the  names  of  such  witnesses  upon  the  information."  In 
accordance  with  this  rule,  the  county  attorney  filed  the 
necessary  affidavit  to  entitle  him  to  indorse  the  name  of 
Maurer  upon  the  information.  The  attention  of  the  at- 
torneys for  the  defense  was  called  to  the  affidavit  by  the 
county  attorne3^  If  defendants  were  taken  by  surprise 
by  the  indorsement  of  said  name,  they  should  have  asked 
for  a  postponement  of  the  trial.    This  they  did  not  do. 
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No  prejudice  was  shown.  Stevens  v.  State,  19  Nebr.,  647; 
Parley  V.  State,  20  Nebr.,  515;  Miller  v.  State,  29  Nebr..  437. 
The  final  contention  is  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  for  two  reasons:  First,  it  was  not 
^  hown  that  the  property  was  taken  from  the  complaining 
witness  without  his  consent;  second,  there  was  no  suffi- 
cient identification  of  the  defendants  as  participants  in 
the  commission  of  the  crime.  In  a  prosecution  for  lar- 
ceny or  burglary  it  must  appear  that  the  property  was 
taken  without  the  consent  of  the  owner,  and  wiiere  he 
is  a  witn(*ss  on  the  trial,  it  must  be  established  by  his 
testimony.  It  is  not  essential  that  the  owner  of  the  prop- 
erty should  testify  in  so  many  words  that  he  did  not  con- 
sent to  the  taking,  but  if  his  evidence  as  a  whole  reveals 
that  no  consent  was  obtained  from  him,  and  that  the  tak- 
ing was  wrongful  and  felonious,  the  requirements  of  the 
law  are  satisfied.  Rcma  v.  State,  52  Nebr.,  375.  In  the 
present  case,  while  the  comjAaining  witness  did  not  state 
that  the  property  was  taken  from  his  person  without  his 
consent,  his  testimony  show^s  unequivocally  that  he  did 
not  consent,  but  that  the  property  was  taken  from  him 
at  the  muzzle  of  a  gun.  The  evidence  is  ample  to  sustain 
the  finding  that  the  defendants  were  perpetrators  of  the 

crime. 

Affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company 

V.  William  S.  Williams  et  al. 

Filed  April  10, 1901.    No.  9,392. 

1.  Common  Carrier:  Railroad  CoirpAPTY:  Live  Stock:  Suitable  Cars: 

Due  Care.  A  railroad  company  acts  in  the  capacity  of  a  com- 
mon carrier  of  live  stock  "which  it  receives  for  transportation; 
and  as  such  carrier  it  is  bound  to  provide  cars  fit  and  suitable 
under  existing  conditions,  and  exercise  due  care  to  carry  safely. 

2.  Where  Shipper  Does  Not  Agree  to  Famish  Caretaker,  Company 

liiable  for  Loss  Through  Negligence.    Where  the  shipper  of  live 
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stock  does  not  agree  to  furnish  caretaker,  and  some  of  the 
animals  die  or  are  injured  for  want  of  proper  care  and  protec- 
tion while  in  transit,  the  carrier  is  liable  and  must  bear  the  loss. 

3.  Where  Shipper  Agrees  to  Furnish  Caretaker  but  Fails.    Where  a 

shipper  of  live  stock  agrees  to  furnish  a  caretaker  and  fails  to 
do  so,  the  carrier,  if  it  has  knowledge  of  such  failure  and  pro- 
ceeds under  the  shipping  contract,  is  liable  for  any  loss  result- 
ing from  its  failure  to  provide  the  stock  with  proper  care  and 
protection. 

4.  Denial  Without  Plea  of  Justification:  Evidence.    Where  the  de- 

fendant denies  the  commission  of  a  wrongful  act  with  which 
he  is  charged  and  pleads  nothing  by  way  of  justification,  evi- 
dence of  justification  responds  to  no  issue  and  is  immaterial. 

5.  Evidence:  Vebdict.    Evidence  examined,  and  found  to  support  the 

verdict. 

Error  from  the  district    court    for   Seward  county. 
Tried  below  before  Bates,  J.    Affirmed. 

J.  W.  DeiceesCy  Richard  S.  Norval  and  Fra/ak  E.  Bishop^ 
for  plaintiff  in  error. 

D.  C.  McKillipy  contra. 

SULLtVAN,  J. 

This  action  was  brought  by  William  S.  Williams  and 
others  against  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company  to  recover  the  value  of  a  saddle-bred  stal- 
lion which  it  is  claimed  became  sick  and  died  in  conse- 
quence of  long  exposure  and  want  of  care  while  being 
transported  over  defendant's  line  of  road  from  Kansas 
City,  Missouri,  to  Seward,  in  this  state.  The  jury  found 
a  verdict  against  the  company,  and  judgment  was  ren- 
dered thereon.  It  appears  from  the  record  that  the  horse 
was  shipped  from  Gainesville,  Texas;  that  he  was  safely 
transported  by  the  initial  carrier,  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company,  to  Kansas  City  and  there 
tendered  to  the  defendant,  a  connecting  carrier,  on  or 
about  May  2,  1892;  that  the  defendant  company  at  first 
declined  to  receive  the  animal  because  there  was  no  one 
in  charge  of  him  either  as  a  caretaker  or  with  authority 
43 
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to  contract  for  his  transportation ;  that  there  were  after- 
wards some  negotiations  with  Williams  at  Seward  which 
eventuated  in  the  defendant  receding  from  its  position 
and  receiving  the  horse  for  shipment;  that  the  animal 
was  thereupon  put  into  an  ordinary  stock  ear,  hitched  in 
such  wise  that  he  could  not  lie  down,  and  sent  upon  his 
journey;  that  he  received  neither  feed  nor  water  from  the 
time  he  was  loaded  at  Kansas  City  until  he  reached 
Seward.  How  long  that  was  does  not  clearly  appear, 
but  the  inference  is  justifiable  that  it  was  between 
twenty-four  and  forty-eight  hours.  At  this  time  the 
weather  was  chilly;  rain  was  falling  and  the  floor  of  the 
car  was  covered  with  slush.  When  he  arrived  at  his  des- 
tination the  horse  was  in  the  first  stages  of  pneumonia, 
from  which  disease  he  afterwards  died.  These  and  other 
facts  submitted  to  the  jury  tended  strongly  to  convict 
the  defendant  of  negligence  in  the  transportation  of 
plaintiffs'  property.  The  evidence,  in  our  judgment,  was 
quite  sufficient  to  authorize  and  support  the  verdict  ren- 
dered. The  company  undertook  for  a  consideration  to 
transport  the  stallion  from  Kansas  City  to  Seward;  it  was 
a  common  carrier  of  freight  and  as  such  was  bound  to 
provide  a  car  fit  and  suitable  under  existing  conditions, 
and  to  exercise  due  care  to  carry  the  animal  safely. 
Black  V.  Chicago,  B.  &  Q.  R.  Co.y  30  Nebr.,  197;  Moulton  v. 
St.  Paul,  M.  d  M.  R.  Co.,  31  Minn.,  85;  St.  Louis  &  8.  E. 
R.  Co.  V.  Dorman,  72  111.,  504;  Evans  v.  Fitchburg  R.  Co., 
Ill  Mass.,  142;  Hutchinson,  Carriers,  sec.  218  et  seq. 
There  are,  of  course,  exceptions  to  the  general  rule  of 
liability  for  damages  to  property  injured  while  being 
transported  by  a  common  carrier,  but  this  case  is  obvi- 
ously within  the  rule  and  unaffected  by  the  exceptions. 
If  the  horse  died  for  want  of  care  and  protection  while 
being  transported  from  Kansas  City  to  Seward,  the  de- 
fendant is  liable  and  must  bear  the  loss,  unless  the  plain- 
tiff sV  wrongful  act  or  omission  proximately  contributed 
thereto.  Counsel  for  the  company  insisted  at  the  trial 
and  contend  here  that  the  plaintiffs  were  in  fault,  and 
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that  the  damage  which  they  have  sustained  was  the 
direct  result  of  their  own  negligence.  It  is  said  that  they 
agreed  to  furnish  an  attendant  for  the  stallion,  and  that 
he  would  have  reached  his  destination  in  sound  health  if 
an  attendant  had  been  furnished.  One  answer  to  this 
argument  is  that  no  such  agreement  was  ever  made;  an- 
other is  that  the  breach  of  such  a  contract  would  not, 
under  the  circumstances  here  disclosed,  exempt  the  de- 
fendant from  liability.  It  was  well  understood  by  the 
parties  to  this  action  that  the  horse  was  to  be  transported 
over  the  defendant's  road  without  an  attendant.  The 
company  knew  that  the  plaintiffs  did  not  intend  or  expect 
to  furnish  a  caretaker;  it  knew  that  they  did  not  consider 
themselves  under  any  obligation  to  do  so;  it  knew  that 
no  caretaker  would  be  furnished  and  that  the  animal 
would  be  in  its  exclusive  charge  while  in  transit.  It  was 
proven,  and  proven  conclusively,  that  the  minds  of  the 
parties  met  upon  the  distinct  proposition  that  the  com- 
pany would  receive  and  transport  the  plaintiffs'  stallion 
from  Kansas  City  to  Seward  without  an  attendant.  But 
if  the  fact  were  otherwise;  if  there  had  been  an  agree- 
ment for  a  caretaker  and  a  breach  of  it  by  the  plaintiffs, 
that  would  not  exonerate  the  company;  it  would  not 
warrant  it  in  proceeding  under  the  contract  in  a  negli- 
gent manner.  In  such  case  the  antecedent  fault  of  one 
party  would  not  excuse  the  subsequent  negligence  of  the 
other.  2  Jaggard,  Torts,  977;  17  Am.  &  Eng.  Ency.  Law 
[2d  ed.],  1071. 

The  contention  of  counsel  for  the  defendant  upon  this 
branch  of  the  case  is  not  supported  by  Terre  Haute  &  L. 
If.  Co.  V.  Shertcoody  132  Ind.,  129,  or  by  any  other  decision 
so  far  as  we  know.  The  rule  is  not  doubted  that  where 
the  owner  is  in  charge  of  live  stock  in  transit  the  burden 
is  on  Jiim  to  show  a  loss  caused  by  the  carrier's  negli- 
gence. This  is  the  point  decided  in  the  Indiana  case. 
Other  cases  to  which  we  have  been  referred  deny  a  re- 
covery where  the  shipper  of  animals,  having  agreed  to 
furnish  a  caretaker,  failed  to  do  so  and  loss  resulted  from 
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the  negligence  of  the  carritT  and  the  breach  of  the  ship- 
per's contract.  Those  cases  are  not  precedents  here,  even 
on  defendant's  th(H)ry,  because  in  each  of  them  it  appears 
that  tlie  carrier  did  not  know  that  the  shipper  had  failed 
to  ket^p  his  agreement. 

Some  of  the  instructions  are  excepted  to,  but  we  think 
the  only  criticism  to  which  they  are  fairly  subject  is  that 
they  are  too  favorable  to  the  defendant.  The  refusal  of 
the  company  to  receive  the  stallion  when  he  was  first 
offered  for  shii)ment  was  denied  by  the  answer;  no  justi- 
fication was  pleaded  and  the  evidence  in  relation  thereto 
did  not  respond  to  any  issue  and  was  altogether  imma- 
terial. The  real  questions  in  dispute  at  the  trial  were 
whether  the  defendant  was  guilty  of  negligence  in  trans- 
porting the  horse,  and  whether  the  plaintiffs  were  guilty 
of  contributory  negligence  in  failing  to  furnish  an  at- 
tendant. These  questions  having  been,  under  proper  in- 
structions, resolved  against  the  company,  the  judgment 

should  be,  and  is. 

Affirmed. 


Louis  Lesieitr  v.  Custer  County. 

Filed  April  10, 1901.    No.  9,431. 

1.  Public  Proof:  Damages:  Condemnation:  Physical  Appropriation: 

Burden  op  Proof.  In  an  action  to  recover  damag^es  resulting 
from  the  location  of  a  public  road,  the  burden  is  on  the  plaintiff 
to  show  that  his  land  has  been  reg-ularly  condemned,  or  at  least 
that  it  has  been  physically  appropriated  to  the  use  of  the  public 
by  the  county  authorities. 

2.  Filing  Petition:   Notice:   Conditions  Precedent.    The  filing-  of  a 

petition  in  accordance  with  section  4  of  the  road  law  (Compiled 
Statutes,  1899, ch.  78),  and  the  giving  of  notice  in  compliance  with 
section  18  of  said  law,  are  conditions  precedent  to  the  making 
of  an  order  by  the  county  board  establishing  a  public  road. 

3.  Deed:   Evidence  op  Title.    A  deed,  unaided  by  other  proof,  is  not 

ordinarily  evidence  of  title  to  land  described  therein. 

Error   from   the   district   court   for  Custer   couuty. 
Tri(Hl  below  before  Greene,  J.    Affirmed, 
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H.  J.  Shinn  and  Nathan  T.  Qaddy  for  plaintiff  in  error. 
J.  R.  Dearly  contra* 

■ 

Sullivan,  J. 

Louis  Lesieur,  the  plaintiff  in  error,  appealed  from  an 
adverse  decision  of  the  county  board  of  Custer  county 
upon  a  claim  for  damages  filed  under  the  provisions  of 
the  road  law.  In  his  petition  in  the  district  court  he  al- 
leged that  he  was  the  owner  of  a  quarter  section  of  land 
in  Custer  county;  that  a  petition  had  been  filed  in  the 
ofiBce  of  the  county  clerk  of  said  county  signed  by  J.  T. 
Ripley,  W.  W.  Thompson,  A.  N.  Copsey,  "and  others, 
praying  for  the  location  of  a  public  highway  across  the 
premises  of  this  plaintiff,"  and  that  the  board  of  supervis- 
ors "acted  upon  said  petition  and  located  said  highway." 
It  was  also  alleged  in  the  petition  that  the  plaintiff  sus- 
tained damages  to  the  amount  of  $200  by  reason  of  the 
location  of  said  road.  The  answer  of  the  county  was  in 
substance  a  general  denial.  A  jury  impaneled  to  try  the 
cause  found,  in  obedience  to  a  peremptory  instruction, 
that  the  plaintiff  had  no  cause  of  action,  and  judgment 
was  thereupon  rendered  in  favor  of  the  defendant.  We 
are  of  opinion  that  the  trial  court  reached  a  right  con- 
clusion and  that  its  decision  should  be  affirmed. 

The  county  having  denied  the  existence  of  a  road  across 
the  premises  described  in  the  petition,  the  burden  was  on 
the  plaintiff  to  show  that  his  land  had  been  regularly 
condemned,  or  at  least  that  it  had  been  physically  ap- 
propriated to  the  use  of  the  public  by  the  action  of  the 
county  authorities.  There  is  nothing  whatever  in  the 
record  from  which  it  may  be  legitimately  inferred  that 
the  petition  contemplated  by  section  4  of  the  act  on  the 
subject  of  roads  (Compiled  Statutes,  1899,  ch.  78)  was 
ever  filed  in  the  office  of  the  county  clerk,  or  that  the 
notice  mentioned  in  section  18  of  the  same  act  was  ever 
given.  That  the  filing  of  a  petition  in  accordance  with 
section  4,  and  the  giving  of  notice  in  compliance  with 
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section  18,  are  conditions  precedent  to  the  making  of  an 
order  by  the  county  board  establishing  a  public  road  has 
been  long  settled  in  this  state.  Siotix  City  A  P.  R.  Co.  v. 
Washington  County^  3  Nebr.,  30;  Robinson  v.  Mafhwick,  5 
Nebr.,  252;  Doody  v.  Vaughn,  7  Nebr.;  28;  State  v.  Otoe 
County,  6  Nebr.,  129;  Beatty  v.  Beethe,  23  Nebr.,  210.  In 
Robinson  v.  Mathtcick,  supra,  at  page  255,  it  is  said:  "The 
board  of  county  commissioners  is  a  tribunal  possessed 
of  but  a  very  limited  jurisdiction,  which  is  clearly  defined 
by  the  statutes;  and  it  is  essential  that  all  the  facts  neces- 
sary under  the  statute  to  authorize  their  action  in  any 
given  case;  be  affirmatively  shown.  In  the  location  of  a 
county  road,  the  commissioners  have  no  jurisdiction,  un- 
less the  petition  mentioned  above  be  presented  after  due 
notice  thereof  has  been  given.  If  they  presume  to  act 
without  an  observance  of  these  plain  statutory  require- 
mentSy  it  would  be  without  authority ;  and  whatever  they 
might  do  would  be  merely  void."  Under  the  doctrine  of 
the  cases  cited  it  is  entirely  clear  that  the  plaintiff  did 
not  show  that  the  county  board  had  jurisdiction  or  au- 
thority to  make  a  valid  order  establishing  a  road  across 
the  land  described  in  the  petition.  In  other  words,  he 
failed  to  prove  that  the  land  had  been  condemned.  And 
he  made  no  attempt  to  show  that  the  road  had  been  ac- 
tually opened,  worked,  improved  or  in  any  way  recog- 
nized by  the  county  authorities  as  a  de  facto  thoroughfare. 
There  being  no  evidence  that  Lesieur  had  been  either 
legally  or  actually  deprived  of  his  property  by  any  action 
of  the  authorities  of  Custer  county,  the  trial  court  did 
not  err  in  directing  a  verdict  for  the  defendant 

There  is  another  reason  why  the  instruction  complained 
of  was  properly  given.  There  is  no  competent  evidence 
that  plaintiff  was  the  owner  of  the  land  for  which  he 
claims  damages.  He  was  not  in  possession,  and  the  only 
proof  of  ownership  offered  was  a  deed  from  a  man  named 
James  A.  Vandeventer.  This  was,  of  course,  no  evidence 
of  title. 

The  judgment  is 

Affirmed. 
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Guy  W.  Secoud,  plaintiff  in  error  and  appellant,  v. 
M.  Louisa  Powers,  defendant  in  error  and  ap- 
pellee. 

Filed  April  10, 1901.    Nos.  9,433,  and  10,033. 

1.  Judgment  by  Fraud  or  Perjury:  Vacation.  Under  section  602  of 
the  Code  of  Civil  Procedure,  a  judgment  clearly  shown  to  have 
been  obtaii-cd  by  fraud  or  false  testimony,  which  it  would  be 
against  conscience  to  enforce,  will,  on  the  application  of  the 
unsuccessful  party  and  a  showing  of  due  diligence,  be  vacated 
and  set  aside. 

2. :  •    The  intentional  production,  by  a  litigant,  of  false 

testimony  to  establish  a  cause  of  action  or  defense  will,  in  a 
proper  case,  justify  the  annulment  of  a  decree  or  jiic1|^ment 
which  is  the  product  of  such  testimony. 

3.  Trial:  Procedure:  Assxtmftion  as  to  Adversary.    A  party  should, 

in  preparing  his  case  for  trial,  proceed  on  the  assumption  that 
his  adversary  will  produce  evidence  to  make  good  the  averments 
of  his  pleading. 

4.  Action  to  Vacate  Judgment:   Pleading  and  Proof.    In  an  action 

to  vacate  a  judgment  on  the  gfround  that  it  was  obtained  by 
fraud  the  plaintiff  must  allege  and  prove  that  he  exercised  due 
diligence  at  the  former  trial,  and  that  his  failure  to  secure  a 
just  decision  was  not  attributable  to  his  own  fault  or  negli- 
gence. 

Error  from  the  district  court  for  Clay  county.  Con- 
solidated with  Guy  W.  Secord,  appellant,  v.  M.  Louisa 
Powers,  appellee,  No.  10,033.  Tried  below  before  Hast- 
ings, J.    Affirmed. 

Thomas  H.  Matters^  for  plaintiff  in  error. 

IjeMe  Q.  Hurd  and  S.  W.  Christy,  contra. 

Sullivan,  J. 

The  fundamental  question  involved  in  this  litigation  is 
the  ownership  of  certain  cattle,  hogs  and  other  chattels, 
seized  by  Guy  W.  Secord,  sheriff  of  Clay  county,  under 
an  order  of  attachment  issued  out  of  the  district  court  in 
an  action  brought  by  the  Sutton  National  Bank  against 
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Thomas  Powers  to  recover  a  money  judgment  M.  Louisa 
Powers,  wife  of  Thomas  Powers,  asserted  title  to  the 
property,  and  at  her  instance,  or  at  least  for  her  benefit, 
a  motion  was  made  to  discharge  the  attachment.  In  sup- 
port of  this  motion,  which  seems  to  have  been  eventually 
overruled,  Mrs.  Powers  filed,  not  later  than  June  1,  1896, 
an  affidavit  containing  a  detailed  statement  of  her  means 
and  the  sources  from  which  they  were  derived,  together 
with  a  circumstantial  account  of  the  transactions 
through  which  she  acquired  the  possession  and  owner- 
ship of  the  attached  property.  She  afterwards  instituted 
in  the  district  court  an  action  of  replevin  against  Secord, 
which  was  tried  in  April,  1897,  and  resulted  in  a  verdict 
and  judgment  confirming  her  claim  to  the  cattle  and  hogs. 
After  the  adjournment  of  the  term  at  which  the  replevin 
action  was  tried,  Secord  filed  a  petition  under  section  602 
of  the  Code  of  Civil  Procedure,  alleging  that  the  verdict 
against  him  had  been  obtained  by  perjury  and  asking 
that  the  judgment  in  favor  of  Powers  be  set  aside  and  a 
new  trial  awarded.  Upon  this  petition  there  was  a  trial, 
which  resulted  in  a  decision  denying  the  application  to 
vacate  the  judgment.  The  record  in  each  of  the  cases  is 
now  before  us  for  review. 

The  only  question  discussed  by  counsel,  and,  there- 
fore, the  only  one  which  we  shall  consider,  is  whether  the 
evidence  is  of  such  a  character  as  to  justify  the  conclu- 
sions reached  by  the  district  court.  We  are  fully  satis- 
fied that  the  evidence  in  the  replevin  action  was  suffi- 
cient to  take  the  case  to  the  jury,  and  that  the  finding  in 
favor  of  the  plaintiff,  ratified  as  it  is  by  the  trial  judge, 
should  be  approved  and  permitted  to  stand.  And  we 
are  equally  well  satisfied  with  the  decision  in  the  equity 
case. 

Secord  was  not  under  the  necessity  of  relying  entirely, 
in  the  replevin  suit,  upon  the  candor  and  integrity  of  Mrs. 
Powers.  Her  affidavit  in  the  attachment  case  advised 
him  of  all  the  transactions  that  she  had  with  the  prin- 
cipal   witnesses  produced  at  the  second  trial.     It  was 
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quite  as  easy  for  him  to  secure  the  attendance,  or  obtain 
the  depositions,  of  these  witnesses  for  the  first  trial  as 
for  the  second.  It  seems,  however,  that  he  did  not  even 
take  the  trouble  to  consult  them.  He  knew  that  the 
plaintiff  would  undertake  to  establish  her  claim  of  title, 
and  he  knew  of  the  witnesses  who  might,  perhaps,  refute 
her  claim;  but  he  did  not  question  them  either  in  court 
or  out  of  court  Evidently  he  made  no  adequate  prepara- 
tion for  trial;  he  did  not  become  diligent  until  after  he 
heard  from  the  jury.  The  fourth  subdivision  of  section 
602  aforesaid  creates  no  new  right;  it  is  merely  declara- 
tory of  the  equity  doctrine  that  a  judgment  clearly  shown 
to  have  been  obtained  by  fraud,  and  which  it  would  be 
against  conscience  to  enforce,  will,  on  the  application  of 
the  unsuccessful  party  and  a  showing  of  due  diligence, 
be  vacated  and  set  aside.  The  weight  of  authority  doubt- 
less is  that  a  court  of  equity  will  not  arrest  the  exec*ution 
of  a  judgment  founded  upon  false  testimony  which  was 
considered  and  passed  ui)on  by  the  court  or  jury  in  the 
case  in  which  the  judgment  assailed  was  rendered.  In 
this  state,  however,  the  rule  is  that  the  intentional  pro- 
duction of  false  testimony  will,  in  a  proper  case,  justify 
the  annulment  of  a  decree  or  judgment  which  is  the 
product  of  such  testimony.  Munro  v.  Callahan^  55  Nebr., 
75;  Barr  v.  Post,  59  Nebr.,  361. 

But,  as  was  said  in  Barr  v.  Post,  supra,  it  is  not  the 
policy  of  the  law  to  encourage  actions  of  this  kind.  There 
must  be  an  end  to  litigation.  A  party  can  not  be  permit- 
ted to  experiment  with  his  case  at  the  expense  of  the  pub- 
lic. He  is  not  justified  in  assuming  that  his  adversary 
will  not  produce  evidence  to  make  good  the  averments  of 
his  pleading.  "Whenever  an  issue  exists  in  any  action  or 
proceeding,"  says  Mr.  Freeman  in  his  work  on  Judg- 
ments (vol.  2,  4th  ed.,  sec.  489),  "each  of  the  parties  should 
anticipate  that  his  adversary  will  offer  evidence  to  sup- 
port his  side  of  it,  and  should  be  prepared  to  meet  such 
evidence  with  counter-proofs.  Where  he  has  an  oppor- 
tunity to  do  this,  and  does  not  avail  himself  of  it,    *    *    * 
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he  can  not,  in  effect,  obtain  a  retrial  of  the  issue  before 
another  tribunal  by  charging  that  the  judgment  against 
him  was  procured  by  perjury." 

A  statute  of  the  state  of  Minnesota  provides  (Minne- 
sota General  Statutes,  1878,  ch,  66,  sec.  285)  "that  in  all 
cases  where  judgment  heretofore  has  been,  or  hereafter 
may  be,  obtained  in  any  court  of  record  by  means  of  the 
perjury,  subornation  of  perjury,  or  any  fraudulent  act, 
practice,  or  representation  of  the  prevailing  party,  an 
action  may  be  brought  by  the  party  aggrieved  to  set 
aside  said  judgment  at  any  time  within  three  years  after 
the  discovery  by  him  of  such  perjury,  subornation  of 
perjury,  or  of  the  facts  constituting  such  fraudulent  act, 
practice  or  representation."  Considering  this  provision, 
Gilflllan,  C.  J.,  in  Hass  v.  BiUinys,  42  Minn.,  63,  after 
showing  the  necessity  for  a  strict  construction  of  the 
law,  continues  a«  follows:  "When  an  issue  is  squarely 
made  in  a  case,  so  that  each  party  knows  what  the  other 
will  attempt  to  prove,  and  neither  has  a  right,  or  is  under 
any  necessity,  to  depend  on  the  other  proving  the  fact 
to  be  as  he  himself  claims  it, — and  such  appears  to  be 
this  case, — the  mere  allegation  by  the  defeated  party 
that  there  was,  as  to  such  issue,  false  or  perjured  testi- 
mony by  the  successful  party  or  his  witnesses  will  not, 
as  we  think,  bring  his  case  within  the  meaning  of  the 
statute.  The  statute  certainly  could  not  have  been  in- 
tended to  excuse  a  party  from  exercising  proper  diligence 
in  preparing  for  trial.  It  does  not  appear  by  this  com- 
plaint but  that  these  plaintiffs  could,  with  the  least  dili- 
gence, have  ascertained  how  the  fact  was,  and  have  pro- 
duced ample  evidence  in  respect  to  the  character  of  the 
note  of  Sackett  &  Wiggins  and  the  responsibility  of  the 
makers.  It  cannot  be  that  the  statute  intended,  in  giv- 
ing the  action,  to  make  unnecessary  the  ordinary  pru- 
dence and  reasonable  diligence  required  in  cases  of  ap- 
plication for  new  trials  on  the  ground  of  surprise  or 
newly-discovered  evidc^nce."  In  a  later  case  in  the  same 
court  {Colby  v.  Colby y  59  Minn.,  432)  it  was  held  that  per- 
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jured  testimony  given  by  the  plaintiff  in  support  of  tlio 
allegations  of  his  complaint  wa^  not  of  itself  sufficient 
to  entitle  the  defendant  to  relief  from  a  judgment  pro- 
cured by  such  testimony,  if  the  facts  testified  to  were  not 
peculiarly  or  exclusively  within  the  knowledge  of  the 
plaintiff. 

From  the  evidence  produced  at  the  second  trial  it  is 
established  beyond  doubt  that  if  Secord  failed  to  secure 
a  just  decision  in  the  replevin  action,  the  failure  was 
chiefly  due  to  his  own  carelessness  or  over-confidence. 
The  trial  court  was  right  in  refusing  to  vacate  the  judg- 
ment, not  only  because  Secord  did  not  make  a  sufficient 
showing  of  diligence,  but  also  for  the  reason  that  the 
witness  upon  whose  evidence  he  mainly  relied,  was  ut- 
terly unworthy  of  credit  or  confidence.  The  testimony 
of  this  witness  eeems  to  have  been  given  by  way  of  com- 
pensation and  atonement  for  an  affidavit  which  he  had 
furnished  the  previous  year  to  the  defendant  in  the  at- 
tachment suit.  He  did  not  testify  like  a  person  having 
any  sentimental  attachment  to  truth,  but  rather  like  one 
who  felt  no  moral  restraint  and  was  willing  and  anxious 
to  render  both  litigants  good  service.  His  evidence  is 
so  contradictory  and  irreconcilable  upon  all  material  and 
immaterial  points;  it  clashes  with  and  impinges  upon 
itself  so  often  and  in  so  many  ways  that  no  discriminating 
judge  would  for  a  moment  think  of  making  it  the  basis 
of  any  judicial  action.  We  do  not  think  the  evidence 
given  on  both  trials,  when  considered  together,  shows 
anything  more  than  a  balance  of  probability  against  the 
correctness  of  the  conclusion  reached  in  the  replevin  case. 

Both  judgments  are 

Affirmed. 
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Faon  W.  Scott  v.  Sarah  Jane  Flowers. 

Piled  Afbil  10,1901.    No.  9,963. 

1.  Bepu^nant  Statute  Must  Yield  to  Constitution  Only  to  Extent  of 

Bepug^ancy.  Wheie  there  is  a  conflict- between  an  act  of  the 
legislature  and  the  constitution  of  the  state,  the  stivtute  must 
yield  to  the  extent  of  the  repugnancy,  but  no  further. 

2.  Unconstitutional  Part  of  Statute:  Residue:  Inducement.    If,  after 

striking  out  the  unconstitutional  i)art  of  a  statute,  the  rcs'due 
is  intelligible,  complete  and  capable  of  execution,  it  will  be 
upheld  and  enforced,  except  in  cases  where  it  is  apparent  that 
the  rejected  part  was  an  inducement  to  the  adoption  of  the 
remainder. 

3.  State  Industrial  School:    Children  Over  Sixteen:    Conviction  of 

Crime:  Jurisdiction  of  Court.  The  legislature  is  without  power 
to  authorize  the  commitment  to  the  state  industrial  school  of 
children  over  the  age  of  sixteen  years  who  have  not  been  c  n- 
victed  of  crime;  and  the  courts  are  without  jurisdiction  in  such 
cases. 

4. :  Children  Under  Sixteen:  Statute:  Extent  of  Validity. 

Section  5,  article  1,  chapter  75,  Compiled  Statutes,  1899,  is  valid 
and  enforceable  to  the  extent  that  it  authorizes  commitment 
to  the  state  industrial  school  of  children  under  the  age  of  six- 
teen years  who,  for  want  of  proper  parental  care,  are  growing 
up  in  mendicancy  or  crime. 

5.  County  Court  Always  Court  of  Becord.    The  county  court  is  always 

and  under  all  circumstances  a  court  of  record.  The  county 
judge,  in  whatever  official  capacity  he  may  act,  is  a  judgt*  of 
a  court  of  record;  he  is  not  a  justice  of  the  peace  even  when 
exercising  the  ordinary  powers  and  jurisdiction  of  a  justice. 

6.  County  Court:    Final  Jurisdiction.     The  county  court  has  final 

jurisdiction  of  complaints  tiled  under  section  5  of  the  reform 
school  law.     Compiled  Statutes,  1899,  ch.  75,  art.  1. 

7.  Bevlflory  Jurisdiction,  Not  Original.     The  only  jurisdiction  con- 

ferred upon  the  county  court,  or  the  county  judge,  by  section  6 
et  seq.  of  the  reform  school  law  (Compiled  Statutes,  1899,  ch.  75, 
art.  1),  is  a  revisory  and  not  an  original  jurisdiction. 

8.  Former  Decision  Overruled.    The  seventh  point  of  the  syllabus  to 

Scott  V,  Flowers,  60  Nebr.,  675,  overruled. 

9.  Former  Decision  Modified.    The  opinion  in  Scott  v.  Flowers,  supra, 

modified  and  the  judgment  reversed. 
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Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.  Judgment  beloic  reversed. 
NoRVAL,  0.  J.,  dissenting.  Rehearing  of  case  reported 
in  60  Nebr.,  675. 

Wolfenbarger  &  Williams,  for  plaintiff  in  error: 

The  complaint  filed  by  Scott  contains  a  sufficient 
charge  of  incorrigibility  under  section  6,  article  1,  chapter 
75,  Compiled  Statutes  of  Nebraska. 

1.  Charging  incorrigibility  is  not  charging  a  crime,  and 
the  strict  rules  governing  criminal  complaints  and  prose- 
cutions do  not  apply  thereto  in  their  fullness;  further- 
more, technicalities  in  a  reform  school  case  should  give 
way  to  the  prime  consideration,  i.  e.,  what  is  for  the  best 
interest  of  the  infant.  Hochheimer,  Custody  of  Infants 
[3d  ed.],  pp.  104,  105,  sec.  100. 

2.  The  complaint  filed  by  Scott  is  in  the  language  of 
the  statute.  It  is  held  that  where  a  criminal  statute  is 
descriptive  of  the  offense,  a  complaint  charging  in  the 
language  of  the  statute  is  sufficient  State  v.  Lauver,  26 
Nebr.,  757. 

3.  The  only  description  we  have  of  the  offense  termed 
"incorrigibility"  is  that  contained  in  the  statute  itself  in 
the  section  above  noted.  Incorrigibility  is  not  referred 
to  in  any  other  chapter  of  the  Compiled  Statutes  of  Ne- 
braska, so  far  as  we  know,  and  it  was  not  an  offense 
known  to  the  common  law. 

4.  The  adjective  "incorrigible"  is  defined  thus:  '/That 
can  not  be  corrected  or  amended.  ♦  ♦  ♦  Depraved 
beyond  the  possibility  of  reform;  irreclaimable."  "In- 
corrigibleness"  (incorrigibility)  is  definc*d  as  "the  state 
or  quality  of  being  incorrigible;  hopeless  error  in  things 
or  depravity  in  people."  Standard  Dictionary.  Incor- 
rigibility, therefore,  de-^cribes  a  status.  Scott  v.  Flowers^ 
60  Nebr.,  675.  Incorrigibility  is  not  a  single  act  or  several 
individual  acts,  but  a  status  resulting  from  a  multiplicity 
of  prior  acts,  and  it  is,  from  the  very  nature  of  the  of- 
fense, impossible  to  charge  it  otherwise  than  by  directly 
alleging  that  the  infant  is  "incorrigible." 


622  NEBRASKA  REPORTS.  [Vol.  61 


Scott  ▼.  Flowers. 


Halleck  F.  Rose  and  Wilmer  B.  Camstockj  contra. 

Halleck  F.  Rose:  The  exercise  of  legislative  power  at- 
tempted with  respect  to  the  term  of  commitment  is  con- 
fined to  a  single  provision.    The  term  being  excessive,  the 
act  is  necessarily  void.     The  objections  raised  involve 
the  validity  of  the  legislation  itself  rather  than  the  pro- 
ceedings had  under  it    It  is  imperative  that  the  legis- 
lative act  be  so  framed  as  to  conform  to  the  constitutional 
requirement,  and  this  duty  rests  upon  the  legislature  and 
can  not  be  performed  by  the  court.    The  court's  highest 
duty  is  to  preserve  the  fundamental  law  inviolate,  and 
in  performance  of  this  task  it  should  not  .be  deterred  by 
considerations    of    convenience,  even  though  it  be  ad- 
judged necessary  to  declare  the  entire  act  void.    Wyne- 
hamer  v.  People,  13  N.  Y.,  378,  459. 

Sullivan,  J. 

When  this  case  was  before  us  at  the  last  term  (Scott  v. 
Floicers,  60  Nebr.,  675)  we  decided  that  the  plaintiff, 
Sarah  Jane  Flowers,  was  arrested  and  committed  to  the 
state  industrial  school  at  Geneva  without  any  legal  au- 
thority whatever,  and  that  the  judgment  of  the  district 
court  awarding  her  damages  for  false  imprisonment 
should  be,  therefore,  affirmed.  This  decision  was  ren- 
dered on  the  theory  that  section  5  of  the  act  of  1887  (Ses- 
sion Laws,  1887,  ch.  74),  to  the  extent  that  it  assumes  to 
authorize  the  commitment  of  children  of  any  age  who  are 
incorrigible,  but  who  have  not  been  convicted  of  crime,  is 
unconstitutional  and  void.  The  correctness  of  this  con- 
clusion was  promptly  challenged  by  the  learned  counsel 
for  the  defendant.  They  now  insist  that  the  valid  and 
invalid  parts  of  the  section  are  severable,  and  that  the 
law  should  be  upheld  to  the  extent  that  it  is  in  harmony 
with  the  constitution.  Further  investigation  and  reflec- 
tion have  convinced  us  that  this  view  is  reasonable,  just, 
logically  sound  and  well  sustained  by  authority.     The 
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general  rule  upon  the  subject  is  that  where  there  is  a 
conflict  between  an  act  of  the  legislature  and  the  con- 
stitution of  the  state,  the  statute  must  yield  to  the  ex- 
tent of  the  repugnancy,  but  no  further.  State  v.  Stuht, 
52  Nebr.,  209;  Toirn  of  East  Kingston  v,  Totcle,  48  N.  H.,  57; 
Chicago,  B.  d  Q.  /?.  Co.  v.  Jones,  149  111.,  301;  McPhcrson 
V.  Blacker,  92  Mich.,  377;  Orimes  v.  Eddy,  126  Mo.,  168; 
Cooley,  Constitutional  Limitations  [6th  ed.],  pp.  210,  211; 
23  Am.  &  Eng.  Ency.  Law  [1st  ed.],  225.  If,  after  strik- 
ing out  the  unconstitutional  part  of  a  statute,  the  residue 
is  intelligible,  complete,  and  capable  of  execution,  it  will 
be  upheld  and  enforced,  except,  of  course,  in  cases  where 
it  is  apparent  that  the  rejected  part  was  an  inducement 
to  the  adoption  of  Jthe  remainder.  In  other  words,  the 
legislative  will  is,  within  constitutional  limits,  the  law  of 
the  land,  and  when  expressed  in  accordance  with  estab- 
lished procedure,  must  be  ascertained  by  the  courts  and 
made  effective.  In  section  5  of  the  reform  school  law 
the  legislature  has  given  a  clear  expression  of  its  will 
and  purpose.  It  has  in  plain  terms  declared  that  all 
children  under  the  age  of  eighteen  years  who  shall  be 
convicted  in  a  court  of  record,  of  any  crime,  except  mur- 
der or  manslaughter,  committed  before  the  age  of  sixteen 
years,  or  who,  for  want  of  proper  parental  care,  are  grow- 
ing up  in  mendicancy  or  vagrancy,  or  are  incorrigible, 
may,  in  the  discretion  of  the  court,  be  sent  to  the  state 
industrial  school  for  education,  reformation  and  safe- 
keeping. The  legislature  did  not,  as  was  shown  in  the 
former  opinion,  possess  the  power  to  authorize  the  com- 
mitment of  children  over  the  age  of  sixteen  years  who 
have  not  been  convicted  of  crime,  and  consequently  the 
courts  are  without  jurisdiction  in  such  cases.  The  legis- 
lature has  here  clearly  expressed  its  will,  but  it  has  gone 
too  far;  it  has  transcended  the  limits  of  its  authority.  It 
has,  in  an  unmistakable  manner,  signified  its  purpose  not 
only  to  authorize  the  commitment  to  the  reform  school 
of  certain  children  under  the  age  of  sixteen  years,  but, 
also,  children  beyond  that  age  who,  although  guiltless  of 
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crime,  have  evinced  a  criminal  tendency  and  are  without 
proper  parental  restraint.  The  legislature  having  de- 
clared its  will,  and  its  command  to  the  courts  being  in 
part  valid  and  in  part  void,  the  decisive  question  is,  shall 
section  5  be  given  eflPect  so  far  as  it  is  in  accord  and 
agreement  with  the  paramount  law?  It  seems  that  both 
good  sense  and  judicial  authority  require  that  the  ques- 
tion should  receive  an  affirmative  answer. 

In  providing  that  certain  children  under  the  age  of 
eighteen  years  should  come  under  the  control  of  the  state 
as  parens  patriwy  the  supreme  purpose  of  the  legislature 
was  to  give  protection,  education  and  nurture  to  every 
child  who  for  want  of  proper  parental  care  should  be 
exposed  to  evil  influences  and  growing  up  in  mendicancy 
and  crime.  The  intention  was  not  so  much  to  reach  all 
children  under  the  age  of  eighteen  yeai's  as  to  reach  all 
who  might  need,  and  be  lawfully  required  to  accept,  the 
beneficence  and  bounty  of  the  state.  In  view  of  the  fact 
that  sections  6,  7,  8  and  9  of  the  act  of  1887  provide  an- 
other and  different  procedure  for  the  commitment  of 
children  under  the  age  of  sixteen  years,  there  can  be  no 
ground  whatever  for  claiming  that  section  5  would  not 
have  been  enacted  with  the  age  limit  fixed  in  accordance 
with  the  requirement  of  the  constitution.  The  following 
cases  may  be  cited  in  support  of  the  doctrine  that  the 
grant  of  a  specific  power  by  the  legislature  is  valid  and 
effective  so  far  as  it  is  in  harmony  with  the  fundamental 
law  and  void  only  to  the  extent  that  it  clashes  therewith: 
^tate  V.  Moore,  37  Nebr.,  13;  Dunn  v.  City  of  Crreat  Falls,  13 
ilont,  58;  State  v.  Long,  21  Mont,  26;  Clark  v.  Ellis,  2 
Blackf.  [Ind.],  8;  State  v.  Towle,  48  N.  H.,  97;  Tiernan  t?. 
Rinlcer,  102  U.  S.,  123. 

It  has  been  suggested  by  counsel  for  defendant  that 
the  county  court  had  jurisdiction  of  the  complaint  under 
section  6  of  the  act  of  1887;  and  there  is  in  the  brief  of 
counsel  for  the  plaintiff  an  intimation  that  the  court  did 
not  have  jurisdiction  under  section  5,  even  if  that  section 
be  sustained  except  as  to  the  age  limit.    Our  view  of  the 
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matter  is  that  the  county  court  has  jurisdiction  of  com- 
plaints filed  under  section  5,  but  has  no  original  juris- 
diction whatever  under  section  6  and  subsequent  sections. 
The  county  court,  notwithstanding  some  dicta  to  the  con- 
trary, is  always  and  under  all  circumstances  a  court  of 
record;  and  the  county  judge,  in  whatever  official  capac- 
ity he  may  act,  is  a  judge  of  a  court  of  record;  he  is  never 
a  justice  of  the  peace,  although  he  is  invested  with  the 
ordinary  powers  and  jurisdiction  of  a  justice.  Under  the 
constitution  and  laws  of  this  state  the  only  courts  of 
record  having  authority  to  try  and  determine  criminal 
cases  are  the  district  courts  and  the  county  courts.  If 
the  jurisdiction  given  by  section  6  was  intended  to  be 
limited  to  the  district  courts  it  is  extremely  improbable 
that  they  would  be  described  as  courts  of  record,  this  be- 
ing an  expression  which  in  its  ordinary  and  legal  accepta- 
tion includes  county  courts.  But  the  intention  of  the  leg- 
islature is  distinctly  revealed,  and  entirely  freed  from 
doubt,  by  section  10  of  the  act,  which  provides  for  a  review 
of  the  proceedings  had  in  the  county  court.  This  section 
also  provides  that  the  proceedings  before  the  county 
judge  may  be  brought  to  the  district  court  for  revision. 
There  is,  however,  no  provision  for  reviewing  the  proceed- 
ings before  justices  of  the  peace  or  other  inferior  courts. 
The  conclusion  to  be  deduced  from  section  10  is  that  the 
district  court  may  review  the  proceedings  resulting  in  an 
order  of  commitment  made  by  the  county  court  in  the 
exercise  of  its  original  jurisdiction  under  section  5,  and 
may  also  review  the  proceedings  resulting  in  an  order 
of  commitment  made  by  the  county  judge  in  the  exercise 
of  the  revisory  jurisdiction  conferred  upon  him  by  sec- 
tions 6,  7,  8  and  9.  The  county  court  having  been  in- 
vested with  complete  jurisdiction  by  section  5  of  all  the 
matters  embraced  in  section  6,  there  can  be  no  good  rea- 
son for  supposing  that  the  legislature  intended  by  the 
latter  section  to  grant  an  authority  which,  in  ampler 
measure,  w^as  given  by  the  former.  It  is,  of  course,  con- 
ceivable, but  almost  beyond  belief,  that  the  legislature, 
44  i      .     ,..,    \i,4 
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having  a  definite  object  in  view,  should,  in  the  adjust- 
ment of  means  to  ends,  confer  upon  the  county  courts 
complete  authority  over  a  certain  class  of  cases  and  in 
the  very  next  section  confer  upon  the  same  courts  a  lim- 
ited authority  over  the  same  class  of  cases.  How  could 
the  court  ever  know  whether  it  was  acting  under  one 
section  or  the  other?  The  provision  of  section  6  to  the 
effect  that  the  child  named  in  the  complaint,  together 
with  the  papers  in  the  case,  shall  be  sent  under  the  con- 
trol of  an  officer,  to  a  judge  of  a  court  of  record,  indicates 
with  reasonable  certainty  that  the  legislature  did  not 
have  in  contemplation  a  case  arising  in  the  county  court 
under  that  section. 

In  the  seventh  point  of  the  syllabus  to  the  former  opin- 
ion it  is  said:  "Error  can  not  be  successfully  predicated 
upon  the  admission  of  testimony  where  the  same  line  of 
testimony  has  been  received  in  the  cause  without  objec- 
tion." This,  we  think,  is  stating  the  rule  too  broadly, 
and  the  statement  is  now  recalled  and  condemned.  The 
point  is  not  at  all  discussed  by  counsel,  and  as  it  has  no 
material  bearing  upon  the  decision,  it  will  not  be  further 
considered. 

Having  reached  the  conclusion  that  section  5  of  the  act 
of  1887  is  valid  to  the  extent  that  it  authorizes  the  com- 
mitment to  the  reform  school  of  children  under  the  age 
of  sixteen  years  who  are  either  incorrigible,  or,  for  want 
of  proper  parental  care,  growing  up  in  mendicancy  or 
crime,  it  follows  that  the  instruetion&  of  the  trial  court 
can  not  be  approved,  and  that  its  judgment  must  be  re- 
versed.' The  judgment  of  affirmance  heretofore  rendered 
by  this  court  is  set  aside,  and  the  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed  and  remanded. 

HOLCOMB,  J.,  concurs. 

NORVAL,  C.  J.,  dissenting. 

I  dissent,  and  will  briefly  state  my  reasons  therefor. 
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We  are  all  agreed  that  section  5  of  the  reform  school  law 
(Compiled  Statutes,  ch.  75,  art.  1)  is  unconstitutional,  so 
far  as  it  authorizes  the  commitment  to  the  state  indus- 
trial school  of  persons  over  the  age  of  sixteen  years.  I 
am  unable  to  agree  with  my  associates  that  the  section 
is  so  far  valid  as  that  it  may  authorize  the  commitment 
to  such  school  of  children  under  the  years  stated  who, 
for  want  of  proper  parental  care,  are  growing  up  in 
mendicancy  and  crime.  It  is  a  familiar  principle  of  law, 
which  this  court  has  frequently  stated  and  applied,  that 
when  the  valid  and  unconstitutional  parts  of  a  law  may 
be  capable  of  being  separated,  and  the  valid  portion  is  a 
complete  act  and  in  no  way  dependent  upon  that  which 
is  void,  the  latter  alone  will  be  disregarded,  and  the  re- 
mainder will,  if  the  invalid  part  formed  no  inducement 
to  the  passage  of  the  statute,  be  upheld.  But  if  it  is 
manifest,  from  an  inspection  of  the  law  itself,  that  the 
invalid  part  in  any  way  may  have  influenced  the  legis- 
lature to  pass  the  act,  the  whole  will  go  down  together. 
State  V.  Lancaster  County y  6  Nebr.,  474;  State  v.  Lancaster 
County y  17  Nebr.,  85;  Trumble  v.  Trumbley  37  Nebr.,  340; 
Low  V.  Rees  Printing  Co.,  41  Nebr.,  127;  State  v.  MoorCy  48 
Nebr.,  870;  Oerman- American  Fire  Ins.  Co.  v.  City  of  Min- 
deity  51  Nebr.,  870;  State  v.  Botceny  54  Nebr.,  211;  State  v. 
PoynteTy  59  Nebr.,  417;  Crawford  Co.  v.  Hathawayy  60  Nebr., 
754. 

Judge  Cooley,  In  discussing  this  same  subject  in  his 
valuable  work  on  CJonstitutional  Limitations  [6th  ed.], 
at  page  210,  uses  the  following  language:  "When,  there- 
fore, a  part  of  a  statute  is  unconstitutional,  thW  fact  does 
not  authorize  the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected  in  subject- 
matter,  depending  on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected  together  in 
meaning,  that  it  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other.  The  con- 
stitutional and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  dis- 
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tinct  and  separable,  so  that  the  first  may  stand  though 
the  last  fall.  The  point  is  not  whether  they  are  contained 
in  the  same  section;  for  the  distribution  into  sections  is 
purely  artificial;  but  whether  they  are  essentially  and 
inseparably  connected  in  substance.  If,  when  the  uncon- 
stitutional portion  is  stricken  out,  that  which  remains 
is  complete  in  itself,  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  wholly 
independent  of  that  which  was  rejected,  it  must  be  sus- 
tained. The  difficulty  is  in  determining  whether  the 
good  and  bad  parts  of  the  statute  are  capable  of  being 
separated  within  the  meaning  of  this  rule.  If  a  statute 
attempts  to  accomplish  two  or  more  objects,  and  is  void 
as  to  one,  it  may  still  be  in  every  respect  complete  and 
valid  as  to  the  other.  But  if  its  purpose  is  to  accomplish 
a  single  object  only,  and  someof  its  provisions  are  void, 
the  whole  must  fail  unless  sufficient  remains  to  effect  the 
object  without  the  aid  of  the  invalid  portion.  And  if  they 
are  so  mutually  connected  with  and  dependent  on  each 
other,  as  conditions,  considerations,  or  compensations  for 
each  other,  as  to  warrant  the  belief  that  the  legislature 
intended  them  as  a  whole,  and  if  all  could  not  be  carried 
into  effect  the  legislature  would  not  pass  the  residue  in- 
dependently, then  if  some  parts  are  unconstitutional,  all 
the  provisions  which  are  thus  dependent,  conditional,  or 
connected  must  fall  with  them."  And  in  a  note  on  page 
212  of  the  same  work  it  is  stated :  "It  must  be  obvious,  in 
any  case  where  part  of  an  act  is  set  aside  as  unconstitu- 
tional, that  it  is  unsafe  to  indulge  in  the  same  extreme 
presumptions  in  support  of  the  remainder  that  are  allow- 
able in  suppbrt  of  a  complete  act  when  some  cause  of 
invalidity  is  suggested  to  the  whole  of  it  In  the  latter 
case,  we  know  the  legislature  designed  the  whole  act  to 
have  effect,  and  we  should  sustain  it  if  possible;  in  the 
former,  we  do  not  know  that  the  legislature  would  have 
been  willing  that  a  part  of  the  act  should  be  sustained 
if  the  remainder  were  held  void,  and  there  is  generally 
a  presumption   more   or  less   strong  to   the  contrary. 
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While,  therefore,  in  one  case  the  act  should  be  sustained 
unless  the  invalidity  is  clear,  in  the  other  the  whole 
should  fall  unless  it  is  manifest  the  portion  not  opposed 
to  the  constitution  can  stand  by  itself,  and  that  in  the 
legislative  intent  it  was  not  to  be  controlled  or  modified 
in  its  construction  and  effect  by  the  part  which  was  void." 
State  V.  Stewart,  52  Nebr.,  243. 

I  am  of  the  opinion  that  the  age  limit  of  eighteen  years 
in  section  5  of  the  reform  school  act  is  so  interwoven  and 
connected  with  the  remainder  of  the  section  that  if  the 
age  limit  be  stricken  out  or  rejected,  the  section  would 
be  unenforceable.    Then  it  would  read,  "When  a  boy  or 

girl  of  sane  mind  under  the  age  of years,  shall,"  etc. 

If  it  were  permissible  for  the  court  to  strike  out  of  the 
section  under  consideration  the  word  "eighteen"  and  in- 
sert in  lieu  thereof  the  word  "sixteen,"  the  age  limit 
designated  in  section  12,  article  8,  of  the  constitution, 
then  said  section  5  would  be  valid.  But  this  we  have  no 
power  to  do.  That  duty  has  been  conferred  upon  an- 
other branch  of  the  state  government.  If  the  age  limit 
of  eighteen  years  in  the  section  should  be  disregarded, 
the  age  limit  in  section  12,  article  8,  of  the  constitution 
could  not  supply  its  place.  That  section  of  the  funda- 
mental law  is  not  self -executing.  This  is  manifest  from 
a  mere  inspection.  It  reads,  "The  legislature  may  pro- 
vide by  law,"  thus  indicating  that  the  whole  subject  is 
committed  to  the  legislature,  except  that  it  is  inhibited 
from  providing  for  the  commitment  of  children  to  the 
industrial  school  over  the  age  of  sixteen  years.  It  could 
fix  the  age  limit  at  ten  years,  or  any  other  period  less 
than  sixteen  years.  This,  to  my  mind,  conclusively  shows 
that  section  5  of  the  act  in  question  can  not  be  sustained 
with  the  age  limit  eliminated  therefrom.  Moreover,  the 
eighteen  years  limit  may  have  influenced  the  legislature 
in  adopting  the  section  under  consideration.  Indeed, 
such  argument  as  may  be  drawn  from  the  context  favors 
that  opinion,  rather  than  the  converse,  as  is  argued  by 
the  writer  of  the  majority  opinion ;  for  the  very  fact  that 
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in  one  section  the  age  is  fixed  at  sixteen  years  (section  6)^ 
is  strong  evidence  that,  in  enacting  section  5  the  legisla- 
ture Tvas  unwilling  that  its  provisions  should  apply  to 
those  only  of  sixteen  years  or  under. 

We  have  examined  three  of  the  principal  cases  cited 
in  the  opinion  of  the  majority,  one  being  8t(Ue  v.  MoorCy 
37  Nebr.,  13,  wherein  it  was  ruled  that,  when  a  general 
appropriation  bill  carrying  an  item  of  |15,000  for  a  spe- 
cific purpose  passed  both  houses,  but  before  it  reached 
the  governor  was  changed  to  f25,000,  and  in  that  form 
was  approved  by  him,,  the  bill  appropriated  fl5,000. 
That  case  can  hardly  now  be  regarded  as  the  law  of  this 
state,  since  the  case  of  Weis  v.  Ashletfy  59  Nebr.,  494,  the 
opinion  being  written  by  Mr.  Justice  Sullivan,  wherein 
it  was  claimed  that  an  act  was  wholly  invalid  where  the 
title  waa  changed  after  the  bill  passed  the  legislature 
and  before  the  executive  approved  it.  If  the  governor 
is  part  of  the  lawmaking  body,  as  was  ruled  in  that  case, 
it  would  seem  that  he  must  approve  the  bill  precisely  as 
it  passes  the  legislature,  for  any  portion  thereof  to  be- 
come a  law. 

In  Dunn  v.  City  of  Great  Falls,  13  Mont.,  58,  in  the  stat- 
ute involved  the  legislature  had  provided  that  cities  of 
a  certain  class  may  incur  bonded  indebtedness  to  an 
amount  not  exceeding  four  per  cent  of  the  assessed  valua- 
tion, while  the  constitution  provided  for  only  three  per 
cent,  and  it  was  held  that  the  act  was  valid  to  the  extent 
of  the  three  per  cent  limited  in  the  constitution.  The 
case,  however,  is  not  well  considered,  and  it  cites  no  au- 
thorities in  point,  and  was  decided  wrongly. 

State  V.  Long,  52  Pac.  Rep.  [Mont.],  645,  was  one  where 
a  statute  considered  fixed  the  term  of  school  trustees  at 
three  years,  while  the  term  of  such  oflflice  is  limited  by 
the  constitution  to  two  years.  It  was  held,  in  a  per 
curiam  opinion,  that  the  statute  was  valid  to  the  limit  of 
two  years.  We  quote  from  the  opinion  the  entire  discus- 
sion of  the  subject:  "We  express  no  opinion  u]>on  the 
term  of  office  of  school  trustee  pursuant  to  the  provis- 
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ion  of  the  law  under  examination.  At  some  future  time 
that  question  may  directly  arise.  We  are  satisfied, 
though,  that,  even  if  the  term  cannot  run  for  three  years, 
but  does  run  for  two  years  only,  the  whole  law  cannot  be 
overthrown;  but,  as  the  part  fixing  the  term  is  severable, 
the  law  will  -be  .upheld  as  a  valid  statute  providing  for 
the  election  of  trustees  for  the  terms  prescribed,  not  in 
conflict  with  the  constitution."  Not  an  authority  is  cited 
in  support  of  the  doctrine  of  that  case.  This  court,  in 
State  V.  Stuht,  52  Nebr.,  209,  held  invalid  the  section  of 
the  charter  of  the  city  of  Omaha  which  prescribed  the 
term  of  office  of  police  judge  at  three  years,  where  the 
constitution  fixed  such  term  at  two  years. 

The  conclusion  of  the  writer  is  that  section  5  of  the 
reform  school  law  is  invalid  as  an  entirety,  and  that  the 
whole  section  must  fall. 


Sylvester  Johnson  v.  Charles  S.  Hesser. 

Filed  Apbil  10, 1901.    No.  11,811. 

1.  Breach' of  Covenanft:  Confession  and  Avoidance.  In  an  action  to 
recover  damages  for  breach  of  a  covenant  against  incumbrances 
s  statement  in  the  answer  to  the  .effect  that  the  plaintiff  had 
retained  out  of  the  money  due  to  the  defendant  a  certain  sum 
in  settlement  and  full  payment  of  the  incumbrance  discharged 
by  the  plaintiff  is  a  plea  of  confession  and  avoidance. 

2. :  :  Admission.    Such  plea  is  an  implied  admission  of 

the  existence  and  validity  of  the  incumbrance. 

3. :  Stipulation:  Admission.  On  the  trial  of  an  action  grounded 

on  an  alleged  breach  of  a  covenant  against  Incumbrances  a  stipu- 
lation to  the  effect  that  the  plaintiff  had  paid  a  certain  sum  to 
redeem  the  land  from  a  tax  lien,  is  an  admission  of  the  exist- 
ence and  validity  of  such  lien. 

4.  Evidence:  Verdict.    Evidence  examined,  and  found  to  support  the 

verdict. 

5.  Statute  of  Sister  State:    Proof:    "Hubbell's  Legal  Directory": 

Expert  Witness.  The  written  laws  of  a  sister  state  can  not  be 
proved  either  by  "Hubbell's  Legal  Directory"  or  the  testimony 
of  an  expert  viritness. 


L 
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0.  Twin  Judgments:  Expunging  Ordeb  at  Subsequknt  Tebic  TVhere 
two  judgments  of  the  same  purport  are  rondered  in  the  same 
case  at  the  same  term,  an  order  of  the  court,  made  at  a  subse- 
quent term,  in  the  exercise  of  lawful  jurisdiction,  expunging 
the  first  judgment  will  bind  the  parties  until  set  aside  in  a 
direct  proceeding  instituted  for  that  purpose. 

7. :  Merger.    Where  two  judgments  of  the  same  purport  are 

rendered  in  the  same  case  at  the  same  term  of  court,  it  will  be 
presumed  that  the  first  judgment  merged  in  the  second  or  was 
constructively  vacated  by  it« 

8. :  BBS  Abjudicata.    And  in  such  case  the  first  judgment  will 

not  sustain  a  plea  of  res  adjudicata, 

0.  Action  on  a  Covenant:  Written  Contract:  Statute.  An  action 
on  a  covenant  against  incumbrances  contained  in  s  deed  con- 
veying real  estate  in  Colorado  is  an  action  on  a  written  contract, 
within  the  meaning  of  section  10  of  the  limitation  law  of  this 
state. 

Error  from  the  district  court  for  York  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

George  B.  France  and  T.  E.  Bennetty  for  plaintiff  in  error. 
Harlan  d  Taylor y  contra. 

Sullivan,  J. 

This  action  to  recover  damages  for  breach  of  a  cove- 
nant against  incumbrances  was  commenced  by  Charles 
S.  Hesser  against  Sylvester  Johnson  in  the  county  court 
of  York  county  and  removed  thence  by  appeal  to  the  dis- 
trict court.  The  land  described  in  the  deed  executed  by 
the  defendant  to  the  plaintiff  is  situate  in  Phillips  county, 
Colorado.  The  petition  alleges  that  it  was,  at  the  time 
of  the  sale  and  transfer,  subject  to  a  lien  for  taxes  which 
the  plaintiff  was  compelled  to  discharge  with  his  own 
funds.  The  answer  of  the  defendant,  after  admitting  the 
execution  of  the  deed,  continues  as  follows:  "But  de- 
fendant alleges  that  the  land  mentioned  in  said  convey- 
ance in  said  petition  described,  was  so  conveyed  in  ex- 
change for  the  west  one-half  of  the  southwest  quarter  of 
section  No.  19,  in  township  No.  11,  north  of  range  No.  2, 
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west,  York  county^  Nebraska,  and  for  the  sum  of  {125 
which  plaintiff  agreed  to  pay  defendant  as  difference  be- 
tween said  landy  {59.50  of  which  amount  plaintiff  then 
and  there  settled  by  note,  and  the  balance  thereof  the  sum 
of  {65.50  the  plaintiff  retained  in  settlement  and  full  pay- 
ment of  the  taxes  complained  of  in  the  petition  herein, 
and  the  defendant's  part  of  expenses  in  making  said  ex- 
change." The  plaintiff  in  his  reply  denied  that  he  had 
agreed  to  pay  the  sum  of  {125  as  boot  in  the  exchange 
of  lands,  and  denied  that  he  had  retained  from  any  money 
due  to  the  defendant  the  sum  of  {65.50,  or  any  other  sum, 
on  account  of  the  tax  lien  here  in  question.  The  cause 
was  tried  to  a  jury,  and  the  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for  the  full  amount 
of  his  claim. 

The  trial  court  charged  the  jury  that  the  paragraph  of 
the  answer  above  set  out  was  a  plea  of  confession  and 
avoidance.  We  think  this  was  a  correct  construction  of 
the  pleading.  The  allegation  that  the  plaintiff  had  been 
permitted  to  retain  out  of  money  due  to  the  defendant  a 
sum  sufficient  to  pay  the  taxes  on  the  Colorado  land,  was 
an  implied  admission  of  the  existence  of  the  tax  lien. 
Dinsmore  v.  Stimbert,  12  Nebr.,  433;  School  District  v. 
Holmes,  16  Nebr.,  486;  Adams  v.  Osgood,  60  Nebr.,  779. 
On  the  trial  the  defendant  also  admitted  the  lien  in  the 
course  of  his  examination  as  a  witness  and  by  stipulat- 
ing that  the  plaintiff  had  paid  {97.05  ^^to  redeem  said  land 
from  tax  sales."  Unless  there  had  been  a  lien  there 
could  not  have  been  a  redemption.  The  covenant  against 
incumbrances  and  the  breach  of  it  having  been  con- 
clusively settled  in  favor  of  the  plaintiff  by  the  plead- 
ings and  evidence,  the  only  question  for  the  jury  to  pass 
upon  was  whether  the  affirmative  defense  above  men- 
tioned had  been  established.  This  question  was  submit- 
ted under  proper  instructions  and  was,  in  our  judgment, 
correctly  decided. 

There  was  no  error  in  refusing  to  permit  the  defendant 
to  prove  the  written  laws  of  Colorado  by  "HubbelPs 
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Legal  Directory"  or  by  the  testimony  of  an  expert  wit- 
ness. Better  evidence  was  attainable.  Code  Civil  Pro- 
cedure, sec.  419;  1  Qreenleaf,  Evidence,  sees.  480,  486, 
491;  2  Jones,  Evidence,  sees.  516,  517;  13  Am.  &  Eng. 
Ency.  Law  [2d  ed.],  1064.  Besides,  as  we  .have  already 
shown,  there  was,  under  the  pleadings,  no  issue  to  which 
such  evidence  would  be  relevant;  there  was  no  material 
averment  which  it  would  tend  either  to  establish  or  dis- 
prove. 

We  concur  in  the  decision  of  the  trial  court:  sustaining 
a  demurrer  to  the  defendant's  plea  of  res  adjudicata.  It 
appears  from  the  record  that  at  the  May,  1895,  term  of 
the  district  court  two  judgments  of  the  same  purport 
were  rendered  in  this  case  in  favor  of  the  defendant ;  that 
the  second  one  was  reversed  by  this  court  in  an  appro- 
priate proceeding  {Hesser  v.  Johnsoriy  57  Nebr.,  155),  and 
that  the  one  first  rendered  was  at  a  subsequent  term 
expunged  by  order  of  the  district  court  The  order  ex- 
punging the  first  judgment  was  made  by  the  district 
court  in  the  exercise  of  a  lawful  jurisdiction,  and  whether 
it  is  right  or  Avrong  it  is  valid,  and  will  bind  the  parties 
until  set  aside  in  a  direct  proceeding  instituted  for  that 
purpose.  It  can  not  be  overthrown  by  a  collateral  attack. 
The  former  adjudication  pleaded  by  the  defendant  is  not 
a  defense  because  the  evidence  of  it  does  not  now  exist 
But  we  are  disposed  to  think  the  ruling  on  the  demurrer 
may  be  sustained  on  another  and  a  broader  ground.  The 
court  had  complete  control  of  the  case  during  the  term 
at  which  it  was  tried.  It  had  authority  to  vacate  its  first 
judgment  and  enter  the  second.  Both  judgments  evi- 
denced the  conclusion  of  the  court — the  decision  of  the 
law — upon  the  merits  of  the  controversy;  and  it  would 
seem  that  the  first  judgment,  since  there  could  be  no 
reason  for  preserving  it,  should  be  regarded  as  merged 
in  the  second  or  constructively  vacated  by  it. 

The  action  being  grounded  on  a  contract  in  writing, 
it  was  not  barred  by  the  statute  of  limitations.  The  fact 
that  under  the  laws  of  Colorado  the  covenant  against  in- 
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cumbrances  runs  with  the  land  and  inures  to  the  benefit 
of  every  subsequent  grantee,  does  not  make  it  any  the 
less  a  written  contract  within  the  meaning  of  section  10 
of  the  Code  of  Civil  Procedure,  which  fixes  the  period  of 
limitations  in  such  cases  at  five  years  from  the  time  the 
cause  of  action  accrued.    Kern  v.  Kloke.  21  Nebr.,  529. 

The  conclusions  at  which  we  have  arrived  upon  the 
points  considered  lead  necessarily  to  an  affirmance  of  the 
judgment,  and  furnish  a  sufficient  reason  for  not  inquir- 
ing into  the  correctness  of  some  other  rulings  assigned 
for  error  and  discussed  by  counsel  at  the  bar  and  in  the 

briefs.    The  judgment  is 

Affirmed. 


John  S.  Carman,  appellant,  t.  Fred  L.  Harris,  ap- 
pellee. Substituted  for  Nathan  S.  Harwood  et 
al.,  appellees. 

Filed  APBn.  10, 1901.    No.  9,181. 

1.  Belinquent  Tax  Sale:  Pubchaseb:    Right  of  Action.    A  purchaser 

of  real  estate  for  delinquent  taxes  can  not  maintain  an  action 
at  law  for  the  recovery  of  such  taxes  against  the  owner  or  per- 
son in  whose  name  the  property  is  assessed. 

2.  Foreclosure  of  Tax  Lien:  Petition:    Allegation  of  "No  Proceed- 

ings AT  Law"  Unnecessabt.  A  petition  in  equity  for  the  fore- 
closure of  a  lien  for  taxes,  paid  by  the  purchaser  of  real  estate 
sold  for  delinquent  taxes  and  subsequent  taxes  paid  thereon, 
is  not  so  fatally  defective  as  to  preclude  a  decree  in  plaintiff's 
favor  being  based  thereon,  because  it  does  not  allege  that  there 
have  been  no  proceedings  at  law  had  or  begfun  for  the  recovery 
of  the  amount  for  which  a  lien  is  claimed,  or  any  part  thereof, 
such  petition  containing  other  proper  averments. 

3.  Tax  Sale:   Assignment  of  Public  Right.    If  real  estate  is  liable 

for  taxes  and  there  is  a  legal  tax  due  and  delinquent  against 
the  land,  and  it  is  sold  for  delinquent  taxes,  and  the  tax  pur- 
chaser fails  to  acquire  a  good  title  to  the  real  estate  because 
of  any  violation  of  the  revenue  law  or  the  failure  of  public 
officers  to  comply  with  its  provisions,  the  law  declares  that  the 
sale  shall  nevertheless  be  effective  as  an  assignment  of  the 
public's  rights  and  liens  against  the  real  estate  to  the  attempted 
tax  purchaser  thereat.    Qrani  v,  BarthoUtmew^  57  Nebr.,  676. 
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4.  Valid  AjMessments:  Vom  Sale:  Enfobcement  of  Lien.    Where  the 

aBsessments  and  levies  of  taxes  against  real  estate  are  valid,  the 
purchaser,  even  at  a  void  sale,  im  subrogated  to  the  rights  of 
the  public,  and  may  enforce  his  lien  against  the  property  on 
which  the  taxes  are  assessed.    Adams  v.  Osffood,  60  Nebr.,  779. 

5.  County  Treasurer:   Delinquent  Taxes:    Failube  to  Cabby  For- 

WABD.  The  failure  of  the  county  treasurer  to  carry  forward  on 
the  tax  records  delinquent  taxes  for  prior  years  will  not  inval- 
idate the  sale  of  real  estate  for  taxes  assessed  for  subsequent 


(L :  Faxlube  to  Adyebtibs:   Effect.    The  failure  of  the  county 

treasurer  to  advertise  for  public  sale  real  estate  upon  which 
there  are  delinquent  taxes  due,  as  provided  by  law,  while  it 
would  invalidate  the  sale  of  such  real  estate  for  taxes,  it  would 
not  affect  the  purchaser's  lien  on  the  property,  who  could  en- 
force the  lien  to  the  same  extent  that  the  county  could,  were 
it  not  for  the  payment  of  taxes  made  by  him. 

7.  Giving  Statutory  Notice  Hot  Essential:  Failube:   Effect:    Costs. 

The  giving  of  the  notice  required  by  section  123,  article  1,  chap- 
ter 77,  general  revenue  laws,  before  a  tax  deed  can  issue,  is  not 
essential  where  the  tax  purchaser  proceeds  in  equity  to  fore- 
close his  tax  lien,  as  provided  by  statute.  The  failure  to  give 
such  notice  could  do  no  more  than  affect  the  question  of  costs 
in  case  the  owner  came  in  and  offered  to  redeem. 

8.  Bailroad:  Right  of  Wat  Oteb  Land  Sold:   Not  Necessabt  Pabty. 

Where  a  right  of  way  for  a  railroad  company  has  been  acquired 
over  land  sold  for  delinquent  taxes,  in  proceedings  to  foreclose 
the  tax  lien,  where  such  right  of  way  is  excepted  in  the  petition 
in  foreclosure,  the  railroad  company  is  not  a  necessary  party, 
and  has  no  interest  in  the  subject-matter  of  the  action. 

0.  Assessment  of  Real  Estate:  Nahe  of  Biohtful  Owneb  Not  E^ 
sentl^l.  The  assessment  of  real  estate  in  the  name  of  the 
rightful  owner  is  not  absolutely  essential  to  the  validity  of  the 
tax  assessed  against  such  real  estate  and  the  lien  acquired 
thereon  by  the  purchaser  of  such  property  at  tax  sale. 

10.  Evidence  Insufficient  and  Contrary  to  Decree  and  the  Law.  Evi- 
dence examined,  and  held  that  the  findings  and  judgment  are 
not  supported  by  the  evidence,  is  contrary  thereto  and  to  the 
law  applicable  to  the  case. 

Appeal  from  the  district  court  for  Box  Butte  county. 
Heard  below  before  Wbstover,  J.    Reversed. 

Smith  P.  Tuttle,  for  appellant 

E.  F.  Pettis,  contra. 
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HOLCOMB,  J. 

Appellant,  plaintiff  below,  began  an  actipn  in  equity 
for  the  purpose  of  foreclosing  a  lien  for  taxes  upon  cer- 
tain real  estate,  which  he  alleged  existed  in  his  favor  by 
reason  of  the  sale  by  the  county  treasurer  and  purchase 
by  him  of  the  said  real  estate  for  delinquent  taxes 
thereon,  and  payment  of  subsequent  taxes  assessed  and 
levied  on  and  against  the  same  property.  After  joinder 
of  issues  and  a  trial  to  the  court,  judgment  was  rendered 
in  favor  of  defendants,  appellees,  dismissing  the  action, 
and  for  costs. 

The  record  does  not  clearly  disclose  the  grounds  upon 
which  the  trial  court  based  its  conclusions  as  announced 
by  the  judgment  rendered;  nor  do  counsel  for  appellees 
throw  any  light  upon  the  subject  in  their  brief,  their  brief 
being  substantially  for  an  affirmance  of  the  judgment 
below,  not  upon  the  grounds  upon  which  the  trial  court 
apparently  acted,  but  because,  as  argued,  the  petition 
vnll  not  support  a  judgment  in  favor  of  the  plaintiff,  and 
also  for  the  reason  that  the  evidence  is  insufficient  to 
support  a  finding  and  decree  in  plaintiff's  favor.  As  dis- 
closed by  the  transcript,  it  is  found  by  the  trial  court 
that  the  plaintiff,  at  the  commencement  of  the  action, 
was  not  entitled  to  a  lien  in  any  sum  whatever,  or  for 
any  cause  whatever,  upon  any  of  the  parcels  or  tracts  of 
lands  upon  which  he  held  certificates  of  tax  -sales  and 
receipts  for  payment  of  subsequent  taxes  thereon.  It  is 
also  found  that  there  are  irregularities  and  defects  in 
the  levy  and  assessment  of  taxes  averred  by  plaintiff  in 
his  petition  to  have  been  levied  and  assessed,  and  that 
there  are  irregularities  and  defects  in  the  sale  of  the 
premises,  and  each  and  all  of  them,  under  and  by  virtue 
of  which  the  plaintiff  claims  to  have  obtained  a  lien ;  and 
found  that,  owing  to  said  defects  and  irregularities,  the 
said  plaintiff  obtained  no  interest,  right  or  title  in  and  to 
the  premises  mentioned  in  the  petition  or  any  part 
thereof. 
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The  petition  is  not  at  all  artistically  constructed.  The 
issues  raised  by  the  pleadings,  however,  so  far  as  are 
necessary  to  a  proper  understanding  of  the  case,  will  ap- 
pear in  the  further  discussion  thereof.  A  general  de- 
murrer was  interposed  to  the  petition,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  which  was  overruled.  The  answer  afterwards 
filed  pleaded  the  insufficiency  of  the  petition,  ajid  at  the 
beginning  of  the  trial  a  demurrer  ore  tenus  was  also  pre- 
sented, which  was  likewise  overruled. 

It  is  now  urged  upon  us  by  appellees  that,  by  reason 
of  the  alleged  insufficiency  of  the  allegations  in  the  peti- 
tion, no  decree  in  favor  of  the  appellant  could  be  sus- 
tained, and  that  the  judgment  dismissing  the  action 
should  be  affirmed,  irrespective  of  the  reasons  given,  or 
the  process  by  which  the  sam^  was  reached  by  the  trial 
court  We  feel  disposed  to  sustain  the  petition,  if  the 
same  can  be  done  within  any  of  the  recognized  rules  of 
pleading  liberally  construed,  in  order  to  prevent  a  mis- 
carriage of  justice.  It  would  be  an  awkward  state  of 
affairs  if,  after  the  sufficiency  of  a  petition  has  been  sus- 
tained by  a  trial  court,  and  a  trial  has  resulted  in  a  find- 
ing and  judgment  against  the  plaintiff,  which  on  appeal 
is  found  to  rest  on  erroneous  grounds,  such  erroneous 
judgment  should  be  sustained  because  the  court  erred 
in  holding  that  the  petition  stated  a  good  cause  of  action. 
This  would  be  making  two  errors  result  in  a  right  con- 
clusion. 

The  petition  is  assailed  because  it  does  not  allege  that 
there  have  been  no  proceedings  at  law  had  or  begun  for 
the  recovery  of  the  amount  for  which  a  lien  is  claimed, 
or  any  part  thereof.  It  is  argued  that  unless  such  allega- 
tion is  contained  in  the  petition,  it  is  fatally  defective, 
and  a  decree  in  favor  of  the  plaintiff  based  thereon  can 
not  be  sustained,  and  that  the  decree  of  the  trial  court 
should  stand,  even  though  arrived  at  by  a  wrong  process. 
It  has  heretofore  been  held,  and  may  be  regairded  as  a 
settled  rule  of  practice  in  this  jurisdiction,  that  a  petition 
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for  the  foreclosure  of  a  real  estate  mortgage  given  to 
secure  a  debt  does  not  state  facts  sufficient  to  entitle  a 
plaintiff  to  relief,  unless  it  is  alleged  that  no  proceedings 
at  law  have  been  had  for  the  recovery  of  the  debt  or  any 
part  thereof,  or,  if  such  proceedings  at  law  have  been 
instituted,  that  the  remedy  at  law  has  been  exhausted. 
Bing  v.  Morse,  51  Nebr.,  842.  We  are  inclined  to  the  view 
that  the  reason  for  the  rule  announced  in  the  case  cited 
does  not  apply  with  equal  force  to  an  equitable  action 
of  the  character  under  consideration.  While  it  is  pro- 
vided that  those  having  a  lien  upon  any  real  property 
for  taxes  assessed  thereon  may  enforce  such  lien  by  an 
action  in  the  nature  of  a  foreclosure  of  a  mortgage  (Com- 
piled Statutes,  ch.  77,  art  5,  sec.  1),  "and  may  *  *  *  pro- 
ceed by  action  *  •  ♦  to  foreclose  the  same,  ♦  ♦  ♦ 
in  all  respects  as  far  as  practicable,  in  the  same  manner 
and  with  like  effect  as  though  the  same  were  a  mortgage 
executed  to  the  owner  of  such  certificate  or  certificates," 
etc.  (Compiled  Statutes,  ch.  77,  art.  1,  sec.  179),  it  does 
not  necessarily  or  logically  follow  that  the  material  al- 
legations of  the  petitions  in  the  two  classes  of  actions 
must  in  all  respects  be  entirely  similar.  The  reason  for 
the  rule  in  the  foreclosure  of  a  real  estate  mortgage  is 
based  solely  on  the  provisions  of  the  Civil  Code  contained 
in  sections  850  and  851.  In  the  latter  section  it  is  pro- 
vided: "If  it  appear  that  any  judgment  has  been  ob- 
tained in  a  suit  at  law  for  the  money  demanded  by  such 
petition,  or  any  part  thereof,  no  proceedings  shall  be  had 
in  such  case,  unless,  to  an  execution  against  the  property 
of  the  defendant  in  such  judgment,  the  sheriff  or  other 
proper  officer  shall  have  returned  that  the  execution  is 
unsatisfied  in  whole  or  in  part,  and  that  the  defendant 
has  no  property  whereof  to  satisfy  such  execution  except 
the  mortgaged  premises."  It  is  said  the  manifest  inten- 
tion of  these  provisions  of  the  Code  is  to  prevent  the 
prosecution  of  proceedings  at  law  to  recover  a  debt  con- 
currently with  proceedings  to  foreclose  a  mortgage  secur- 
ing the  same  debt,    llanjreaves  v.  MenTcen,  45  Nebr.,  668. 
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In  lUng  t\  Morse,  supra^  says  Ragan,  C:  "But  for  the 
statute,  the  breach  of  the  mortgagor's  contract  consti- 
tuted the  mortgagee's  cause  of  action  against  him.  But 
the  legislature  has  seen  fit  to  enact  that  if  a  judgment 
has  been  obtained  in  a  suit  at  law  for  money  secured 
by  real  estate  mortgage,  or  for  any  part  thereof,  the 
courts  shall  then  not  be  authorized  to  entertain  a  suit  to 
foreclose  such  mortgage,  unless  an  execution  has  been 
issued  upon  the  judgment  at  law  and  returned  unsatis- 
fied in  whole  or  in  part,  and  containing  the  certificate  of 
the  oflScer  returning  such  execution  that  the  judgment 
defendant  has  no  property  except  the  mortgaged  prem- 
ises out  of  which  to  satisfy  such  execution." 

In  the  present  action  no  proceedings  at  law  can  be 
had  for  the  recovery  of  the  amount  due  for  taxes  paid  by 
the  appellant.  It  may  be  urged  that  the  special  pro- 
ceedings by  which  a  tax  deed  may  be  obtained  should  be 
regarded  as  inconsistent  with  the  right  to  proceed  in 
equity  to  foreclose  a  tax  lien;  but,  if  so,  resort  to  this 
proceeding  is  especially  negatived  with  the  reason  there- 
for in  the  petition.  The  amount  due  the  plaintiff  for 
such  taxes  is  not  a  debt  recoverable  in  an  action  at  law 
against  the  party  in  whose  name  the  property  is  assessed. 
It  is  only  a  charge  ag«ainst  and  lien  upon  the  real  estate 
assessed,  and  can  be  recovered  only  to  the  extent  of  the 
value  of  the  property  by  a  sale  thereof.  The  action  for 
the  recovery  of  the  taxes  paid,  and  enforcement  of  the 
lien  created,  is  purely  equitable  in  nature  and  a  proceed- 
ing in  rem,  the  debt  or  sum  due  being  incapable  of  en- 
forcement in  an  ordinary  action  at  law,  as  no  personal 
liability  exists  against  the  owner  of  the  property  as- 
sessed. Orant  v.  Bartholomeic,  57  Nebr.,  673.  It  is  sug- 
geste<l  that  the  redemption  of  the  land  by  the  owner,  by 
the  payment  of  the  taxes  due  to  the  county  treasurer, 
would  support  an  action  at  law  by  the  holder  of  the  tax 
certificates  against  the  county  treasurer,  and  because 
thereof  the  necessity  arises  for  an  averment  that  no  ac- 
tion at  law  for  the  recovery  of  the  debt  haa  been  begun. 
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But  this  would  be  an  entirely  different  cause  of  action 
against  a  different  party,  and  for  the  recovery  of  money 
upon  entirely  different  considerations  than  that  for  which 
the  equitable  action  is  prosecuted.  Furthermore,  it  is 
alleged  in  the  petition  tha't  the  tax  which  it  is  sought  to 
have  declared  a  lien  has  never  been  paid.  This  allega- 
tion must  apply  to  the  defendant,  ajid  is  equivalent  to 
alleging  that  the  land  had  never  been  redeemed  from 
tax  sale.  There  being  no  reason,  statutory  op  otherwise, 
for  alleging  that  no  proceedings  at  law  have  been  had 
for  the  recovery  of  the  taxes,  or  any  part  thereof,  it  fol- 
lows that  a  good  petition,  with  other  proper  averments 
may  be  framed  without  containing  such  allegation  or 
averment.  The  petition,  we  think,  contains  every  essen- 
tial averment,  if  supported  by  proper  proofs,  to  entitle 
the  plaintiff  to  a  lien  on  the  property,  and  a  sale  of  the 
same  in  satisfaction  of  the  amount  due  for  taxes  paid  at 
the  time  of  the  purchase  at  tax  sale  and  the  subsequent 
taxes  paid  thereon.  We  conclude,  therefore,  that  the 
petition  states  a  cause  of  action,  and  is  not  so  fatally 
defective  that  a  decree  in  favor  of  the  plaintiff  can  not 
be  sustained. 

In  entering  upon  the  further  discussion  of  the  case 
with  respect  to  plaintiff's  right  to  the  relief  demanded, 
we  can  not  do  better  than  to  quote,  as  an  expression  of 
general  application,  from  a  paragraph  in  the  syllabus  of 
Oratit  V.  Bartholomew,  supra,  wherein  it  is  said:  "The 
theory  of  our  revenue  law  is  that  a  purchaser  of  real  es- 
tate at  a  sale  made  thereof  for  delinquent  taxes  shall  not 
lose  his  money.  If  no  tax  was  due  on  the  real  estate  at 
the  time  of  the  sale,  then  the  county  is  to  reimburse  the 
purchaser  the  money  paid.  If  the  land  was  liable  to 
taxation,  and  there  was  a  legal  tax  due  and  delinquent 
against  the  land,  then,  if  the  tax  purchaser  failed  to  ac- 
quire a  good  title  to  the  real  estate  because  of  any  vio- 
lation of  the  revenue  law  or  the  failure  of  public  officers 
to  comply  with  its  provisions,  the  law  declarers  that  the 
sale  shall  nevertheless  be  effective  as  an  assignment  of 
45 
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the  public's  rights  and  liens  against  the  real  estate  to 
the  attempted  tax  purchaser  thereat."  If,  for  any  reason, 
the  plaintiff  is  entitled  to  no  relief  for  the  money  he  has 
paid  in  faith  of  the  legality  and  regularity  of  the  taxes 
assessed  and  levied  for  general  revenue  purposes,  as 
these  were,  he  should  be  advised  of  the  cause  which 
deprives  him  of  relief,  and,  if  the  taxes  are  utterly  void, 
they  should  be  so  declared,  leaving  to  the  plaintiff  his 
proper  remedy.  The  state,  county,  and  other  municipal 
subdivisions  have  had  the  benefit  of  the  payment  of  the 
taxes  by  appellant,  and  the  la\t  is,  as  we  understand  it, 
that  if  the  assessments  and  levies  are  valid,  then  the  pur- 
chaser, even  at  a  void  sale,  is  subrogated  to  the  rights 
of  the  public,  and  may  enforce  his  lien  against  the  prop- 
erty on  which  the  taxes  were  assessed.  Adatns  v.  Osgood, 
60  Nebr.,  779.  We  regard  the  findings  and  decree  of  the 
trial  court  as  to  irregularities  and  defects  in  the  assess- 
ment, levy  and  sale  of  the  property  taxed  being  such  as  to 
avoid  the  tax  so  levied,  and  depriving  the  plaintiff  of  any 
interest  in  the  property  assessed  under  his  tax  certificates 
and  receipts,  to  be  unsupported  and  contrary  to  the  evi- 
dence and  the  law  applicable  to  the  facts  in  the  case. 
The  ruling  upon  the  general  demurrer  filed  in  the  case, 
and  the  one  interposed  ore  tenus,  with  regard  to  the  peti- 
tion stating  a  cause  of  action,  make  it  clear  that  it 
regarded  the  petition  as  suflicient,  and  if  the  material 
allegations  therein  are  fairly  substantiated  by  the  evi- 
dence, then  the  plaintiff  was  entitled  to  a  decree  in  his 
favor,  and  the  action  should  not  have  been  dismissed. 

In  the  argument  of  counsel  some  alleged  irregularities 
in  the  assessment  and  levy  of  the  taxes  and  sale  of  the 
property  therefor  are  suggested,  which  we  will  briefly 
notice.  It  is  claimed  that  at  the  time  of  the  alleged  sale 
for  taxes,  when  plaintiff  purchased  in  1893  for  the  de- 
linquent taxes  of  1892,  the  delinquent  taxes  for  previous 
years  had  not  b^en  carried  forwai*d  on  the  tax  lists  for 
that  year,  as  required  by  law.  This  is  an  irregularity 
that  can  in  nowise  affect  plaintiff's  right  to  a  lien  for  the 
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delinquent  taxes  paid  by  him.  At  most,  it  would  only 
subordinate  his  lien  to  that  of  the  lien  of  the  delinquent 
taxes  for  the  years  prior  to  the  one  for  which  he  paid 
the  taxes.  The  defect,  if  it  be  such,  would  not  invalidate 
the  sale  made  at  the  time  plaintiff  purchased.  There  is 
nothing  in  the  statute,  directly  or  by  implication,  that 
would  warrant  us  in  holding  that,  because  a  county  treas- 
urer had  failed  to  carry  forward  taxes  of  a  previous  year, 
a  sale  made  for  delinquent  taxes  for  a  subsequent  year 
would  thereby  be  rendered  void. 

It  is  also  claimed  that  there  is  nothing  in  the  record 
to  show  that  the  county  treasurer  had  ever  advertised 
the  property  for  sale  for  delinquent  taxes  in  the  manner 
and  form  provided  by  law.  While  this  contention,  if 
true,  might  invalidate  a  sale,  it  would  not  affect  the  pur- 
chaser's lien  on  the  property,  who,  by  virtue  of  the  pur- 
chase and  payment  of  the  subsequent  taxes,  would  be 
subrogated  to  the  rights  of  the  public,  and  could  enforce 
the  lien  to  the  same  extent  that  the  county  could  were  it 
not  for  the  payments  made  by  him.  Adatns  v.  Osyoody 
supra. 

It  is  further  contended  that  there  has  been  a  failure 
on  the  part  of  the  plaintiff  to  give  the  notice  to  the  owner 
and  occupant  of  the  lands  assessed,  required  by  section 
123,  article  1,  chapter  77,  before  *a  tax  deed  can  issue. 
The  notice  thus  required  is  for  the  purpose  only  of  se- 
curing a  tax  deed,  and  is  not  essential  where  one  pro- 
ceeds in  equity  to  foreclose  a  tax  lien  as  provided  by 
statute.  The  failure  to  give  such  notice  could  do  na 
more  than  affect  the  question  of  costs  in  case  the  owner 
came  in  and  offered  to  redeem.  Bryant  v.  Entahrook,  16 
Nebr.,  217;  Lammers  v,  Comstock,  20  Nebr.,  341;  Van  Etten 
V.  Media nd,  53  Nebr.,  569. 

We  are  of  the  opinion  that  none  of  the  irregularities, 
conceding  them  to  be  such,  will  so  far  avoid  the  assess- 
ments, levies  and  sale  as  to  deprive  the  appellant  of  any 
relief  whatever  in  his  present  action.  The  petition  al- 
leged a  right  of  recovery  for  taxes  paid  by  plaintiff,  as- 
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sojsihI  and  levied  against  a  tract  of  land  which  had  been 
platted,  as  an  addition  to  the  city  of  Alliance,  in  Box 
Butte  county,  into  blocks  and  lots.  There  were  some 
376  lots,  a<fainst  which  as  many  assessments  and  levies 
were  had,  and  for  which  tax  sales  were  made.  It  was 
alleged  in  the  petition,  and  admitted* in  the  answer,  that 
a  riglit  of  way  deed  to  the  Grand  Island  &  Wyoming  Cen- 
tral railroad  had  been  executed  by  the  owners,  the  de- 
fendants in  the  action,  which  right  of  way  so  granted 
was  especially  excepted  in  the  petition  from  any  claim  of 
lien  for  the  taxe^  so  paid.  It  was  also  alleged  in  the  peti- 
tion,  and  admitted  bv  the  answer,  that  a  vacation  deed 
had  been  executed  by  the  owners  of  the  platted  addition 
after  the  assessments  and  levies  were  all  made  on  the 
projierty  as  lots  and  blocks,  by  reason  of  which  it  was 
claimed  the  tax  liens  attached  to  the  whole  property  as 
one  entire  tract,  the  right  of  way  theretofore  granted  to 
the  said  railn)ad  company  being  excepted.  It  was  urged 
that  the  petition  shows  that  the  Sitid  railroad  company 
had  an  interest  in  the  property,  and  was  a  necessary 
party  d(»fendant,  without  which  no  valid  decree  could 
be  rendered  in  plaintiff's  favor.  Xo  effort  was  made  to 
bring  this  party  in  as  a  defendant  under  the  provisions 
of  the  Code  specially  authorizing  such  proceedings  when 
necessary  parties  are  omitted.  Nor  do  we  think  such 
proceedings  required.  The  railroad  had  no  joint  or  com- 
mon int(  rest  in  the  property  in  controversy.  Whatever 
int(»r(  st  it  had  was  several,  and  in  no  way  connected  with 
the  defendants  in  the  action.  The  decree,  of  couree, 
could  only  bind  the  parties  to  the  suit,  and  those  claim- 
ing under  them,  and  could  not  affect  third  parties.  The 
interest  of  the  railroad,  however,  was  only  by  virtue  of 
its  right  of  way  deed,  and  as  to  this  portion  of  the  land 
s(mght  to  be  charged  with  a  lien  for  the  taxes  paid,  the 
plaintiff  claimed  nothing,  and  the  company  was,  there- 
fore, not  even  a  proper  party  defendant.  It  should,  per- 
haps, be  noted,  that  in  the  assessment  rolls  introduced 
in  evidence,  the  name  of  the  railroad  company  appeared 
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in  the  columns,  opposite  the  lots  and  blocks  through 
which  its  right  of  way  extended,  as  the  owner  of  the 
property  assessed,  but  it  was  evidently  intended,  as  ap- 
peared in  other  portions  of  the  record,  that  the  name 
was  given  to  denote  that  the  company  owned  the  right 
of  way  through  such  property,  which  w^as  excepted  from 
the  other  property  assessed  by  the  local  authorities. 
Whether  the  property  was  assessed  in  the  name  of  the 
owner  or  otherwise  is  not  absolutely  essential  to  the 
validity  of  the  tax.  In  Lynam  v.  Anderson,  9  Nebr.,  367, 
it  is  said  in  the  first  paragraph  of  the  syllabus:  "Lands 
and  lots  are  required  to  be  listed  for  taxation  in  the  name 
of  the  owner  or  person  liable  to  pay  the  tax;  but  the  tax 
being  a  lien  upon  the  land,  a  failure  to  do  so  will  not 
render  the  tax  void."  Sections  141  and  142  of  the  rev- 
enue laws  make  such  omissions  and  errors  an  irregularity 
only,  and  not  such  as  would  invalidate  the  tax  levy  or 
lien.  Black,  Tax  Titles,  see.  110;  Stilz  v.  Indianapolis,  81 
Ind.,  582;  Landrajan  v.  Pcppin,  86  Cal.,  122;  Michigan  Dairy 
Co.  V.  McK inlay,  70  Mich.,  574;  Union  Trust  Co.  v,  Weber, 
96  111.,  346. 

Finally,  it  is  urged  that  the  evidence  is  insufficient  to 
support  a  decree  in  favor  of  the  appellant.  We  have 
examined  the  evidence  with  some  care,  and  reach  a  con- 
trary conclusion.  The  tax  books  were  introduced  for  the 
different  years  for  which  plaintiff  claimed  to  have  paid 
the  taxes,  showing  a  valid  assessment  of  taxes  against 
the  property  for  each  of  the  three  years  covered  by  the 
allegations  of  the  petition.  It  is  true  that  for  one  year, 
the  year  1894,  it  appears  the  assessor  failed  to  record  in 
the  assessment  book  for  the  precinct  in  which  the  prop- 
erty was  assessed  the  oath  prescribed  by  law.  There  is 
nothing  to  indicate  that  the  assessment  was  not,  in  all 
respects,  fair,  just  and  in  proportion  to  all  other  prop- 
erty assesi^-ed  for  taxes  that  year.  It  is  especially  pro- 
vided by  section  142  of  chapter  77,  being  the  general 
revenue  law,  that  the  failure  of  the  assessor  to  take  or 
subscribe  an  oath,  or  attach  one  to  any  assessment  roll, 
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shall  be  taken  and  deemed  to  be  a  mere  irregularity, 
which  shall  in  no  manner  invalidate  the  tax  levied  on 
any  property,  or  a  sale  of  any  real  estate  when  sold  for 
delinquent  taxes.  No  issue  is  raised  as  to  the  failure  of 
the  assessor  to  take  an  official  oath,  and  the  presump- 
tion is  that  he  did  his  duty  and  qualified  by  taking  the 
required  oath,  as  provided  by  law.  Merriam  v.  Ihnry, 
25  Nebr.,  618;  Ttriiititig  v.  Finlay,  55  Nebr.,  152;  Spievh  v. 
Ticmey,  56  Nebr.,  514. 

The  tax  records  of  the  office  of  the  county  treasurer 
were  offered  and  received  in  evidence,  showing  the  sev- 
ral  properties  assessed,  and  the  taxes  levied  against  each 
tract  or  parcel  of  land  for  t':e  different  years  for  which  a 
tax  lien  is  claimed,  and  the  person  to  whom  ass:»ssed. 
The  public  officers  charged  with  the  duties  of  assessing 
property  and  levying  the  taxes  required  for  general  rev- 
enue purposes  are  presumed  to  have  done  their  duty 
faithfully,  and  in  the  manner  provided  by  law,  and  such 
records  are  competent  evidence  of  the  levy  of  the  several 
amounts  charged  against  the  different  tracts  of  land,  and 
are  sufficient  to  support  a  finding  that  the  taxes  have 
been  duly  levied  as  therein  charged.  Adanis  v.  Osgood, 
supra,  and  cases  therein  cited. 

The  appellees  contend  that  there  is  no  evidence  of  any 
levy  of  taxes  except  the  certificates  of  tax  sales  issued  to 
the  appellant,  and  the  receipts  of  the  county  treasurer 
for  taxes  paid  by  him.  While  we  agi*ee  with  counsel  that 
these  alone  would  be  insufficient  proof  of  a  levy,  we  find 
that  there  is  other  proof,  to  w^hich  we  have  adverted,  and, 
therefore,  anive  at  the  conclusion  announced  as  to  the 
sufficiency  of  the  evidence.  The  tax  receipts,  of  course, 
are  only  evidence  of  the  payment  of  the  taxes  therein 
mentioned,  but,  being  issued  by  a  public  officer  in  the 
discharge  of  public  duties,  can  properly  be  admitted  in 
evidence  for  that  purpose. 

We  conclude,  therefore,  from  an  examination  of  the 
record,  that  the  petition  is  not  so  fatally  defective  as  to 
])i'cclude  a  decree  in  appellant's  favor  based   thereon; 
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that  there  is  evidence  in  support  of  all  the  material  al- 
legations of  the  petition,  entitling  plaintiff  to  relief. 
Whether  or  not  the  sale  for  delinquent  taxes,  under 
which  appellant  claims,  is  entirely  regular  in  all  respects, 
we  do  not  decide.  Hut  we  do  hold  that  he  is  entitled  to 
relief  under  the  pleadings  and  the  evidence,  and  for  that 
reason  the  judgment  of  the  district  court  must  be  re- 
versed and  the  cause  remanded  for  further  proceedings. 

Beversed  and  remanded. 


Edgar  M.  Westervelt,  Receiver  of  the  Citizens 
National  Bank  op  Grand  Island,  appellant,  v. 
William  A.  Uagge  et  al.,  appellees. 

Filed  April  10, 1901.    No.  9,334. 

1.  Attachment  Upon  Real  Estate  Fraudulently  AUenated   Fastens 

Lien  Kotwith standing*  Record  Title  is  in  Stranger  to  Writ. 
Where  an  attachment  is  levied  on  real  estate  fraudulently  alien- 
ated by  the  attachment  debtor  and  grantor,  for  the  purpose  of 
hindering,  delaying  and  defrauding  creditors,  even  though  the 
legal  title  of  record  is  in  another,  the  attachment  creditor  ac- 
quires thereby  a  lien  upon  the  interest  of  the  debtor  in  the  land 
attached,  which  he  may  enforce  by  appropriate  proceedings 
after  recovery  of  judgment. 

2.  Where  Attached  Premises  Are  Beconveyed  Lien  Becomes  Effective. 

Where,  after  attachment  proceedings  on  land  fraudulently  alien- 
ated, the  real  estate  is  reconveyed  and  restored  to  the  fraudulent 
grantor,  the  lien  of  the  attachment  becomes  thereby  effective 
and  enforceable,  the  same  as  though  the  conveyance  in  the  first 
instance  had  not  been  made. 

3.  Under  Facts  Creditor  Not  Oullty  of  Laches.    Held^  Under  the  facts 

as  disclosed  by  the  record,  attachment  creditor  not  guilty  of 
laches  in  enforcing  the  lien  acquired  by  virtue  of  his  attach- 
ment. 

4.  Attachment  on  Beal  Estate:    Subsequent  Lien:    Notice.     Where, 

pending  litigation,  after  the  levy  of  an  attachment  on  real 
estate,  a  lien  has  been  acquired  by  another  on  the  same  prop- 
erty, the  person  in  whose  favor  the  lien  is  created  is  charged 
with  notice  and  takes  subject  to  the  rights  of  the  plaintiff  in 
the  action  wliercin  the  attachment  was  levied  and  final  judg- 
ment rendt  n  d. 
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5. :  Service  on  Occupant  is  Compliance  with  Statute.    Where 

a  copy  of  an  order  of  attachment  is  left  with  the  actual  occu- 
pant of  lands  attached,  having*  possession  of  the  premises  and 
apparent  authority  over  and  control  of  the  same,  the  act  will 
be  a  compliance  with  the  provisions  of  the  statute,  requ'rlng 
that  "where  the  property  attached  is  real  property,  the  officer 
shall  leave  with  the  occupant  thereof,  or,  if  there  be  no  occu- 
pant, in  a  conspicuous  place  thereon,  a  copy  of  the  order,** 
although  such  occupant  be  not  the  owner  or  lessee  of  such 
premises. 

6. —:  Conveyance  in  Fraud  op  Creditors:   Reconveyance  and 

Subsequent  Incumbrance:  Lien.  Where  real  estate  is  attached 
by  a  creditor  of  a  fraudulent  grantee,  to  whom  the  legal  title 
has  been  conveyed  in  fraud  of  the  rights  of  the  creditors  of  the 
fraudulent  grantor,  and  who  has  no  actual  interests  therein, 
and  who  restores  and  reconve^'s  the  real  estate  to  the  fraudu- 
lent grantor,  who  voluntarily  incumbers  the  same  for  the  bene- 
fit of  his  creditors,  such  attachment  creditor  thereby  acquires 
no  valid  lien  on  the  property  as  against  such  creditors  of  the 
grantor  under  their  liens  thus  acquired. 

7.  Attachment  Lien:  Equities.  An  attachment  lien  on  land,  the  le<^l 
title  to  which  is  in  the  attachment  debtor,  is  subj-»ct  to  every 
equity  which  exists  against  the  debtor  at  the  time  of  the  levy 
of  the  attachment,  and  courts  of  equity  will  limit  the  lien  to 
the  actual  interest  of  the  attachment  debtor  in  such  real  estate. 

ArriLM.  from  the  district  court  for  Ilall  county.  Heard 
below  before  Thompson,  J.    Affirmed. 

Othman  A,  Ahhott,  for  appellant: 

Under  section  476  of  the  Code,  under  the  title  "Execu- 
tions," only  the  legal  title  of  the  judgment  debtor  can  be 
levied  on.  Dtrorak  v.  More,  25  Nebr.,  735;  Connell  v.  Gal- 
lUjhcr,  36  Nebr.,  749. 

James  H.  WooUey,  Fred  W,  Ashton,  Charles  G.  Jtijan^  TT. 
Sf.  Pearney  W.  A.  Prince  and  R.  G.  Glanville,  contra. 

HOLCOMB,  J. 

One  William  Hagge  was  the  owner  of  certain  real  es- 
tate rituated  in  Hall  county,  upon  which  different  alleged 
liens  and  their  priorities  are  involved  in  this  controversy. 
At  or  about  the  time  of  the  transactions  hereinafter 
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narrated,  Uagge  became  financially  distressed,  because 
of  his  connection  with,  and  liability  as  a  stockholder  in, 
the  Citizens  National  Bank  of  Grand  Island,  which  closed 
its  doors  and  suspended  business  about  December  4, 1893. 
On  December  6  there  was  placed  on  record  in  the  office 
of  the  county  clerk  a  warranty  deed,  conveying  the  real 
estate  in  controversy  from  Hagge  and  wife  to  one  D.  H. 
Veiths,  a  relative  of  Hagge,  for  an  expressed  considera- 
tion of  $10,500.  The  deed  bore  date  August  9th  preced- 
ing, and  was  acknowledged  on  the  24th  of  the  same 
month.  A  mortgage  from  Veiths  and  wife  on  the  prem- 
ises was  executed  at  the  same  time  for  an  expressed  con- 
sideration of  $9,500,  and  recorded  December  26,  1893. 
Soon  after  the  recording  of  the  instrument  conveying  the 
land  from  Uagge  to  Veiths,  attachment  suits  were  in- 
stituted by  the  appellee  Taylor  and  appellant  city  of 
Grand  Island,  and  the  real  estate  was  attached  at  the 
instance  of  Taylor  as  the  property  of  Ilagge,  it  being 
alleged  that  he  had  and  was  about  to  convey  his  property 
for  the  purpose  of  defrauding  his  creditors,  and  hinder- 
ing and  delaying  them  in  the  collection  of  their  debts. 
In  the  suit  brought  by  the  city  the  property  was  attached 
as  the  property  of  Veiths  on  a  contract  liability  claimed 
to  be  due  the  city  on  a  bond,  on  which  he  was  an  obligor, 
in  favor  of  the  city,  given  by  one  West  a^  city  treasurer. 
Each  of  these  two  suits  was  prosecuted  to  final  judg- 
ment, and  the  property  attached  was  ordered  sold  in 
satisfaction  of  the  judgments  so  rendered.  On  January 
26,  1894,  Veiths  and  wife  transferred  the  real  estate  to 
Ilagge,  excepting  in  the  covenants  of  warranty  any  lien 
or  liens  thereon  by  virtue  of  attachment  proceedings  in 
favor  of  the  city  of  Grand  Island,  and  all  taxes.  After- 
wards, through  a  third  party  or  trustee,  the  land  was 
conveyed  to  Mrs.  Ilagge,  the  wife  of  William  Ilagge. 
Mortgages  were  then  executed  by  Mrs.  Hagge  and  her 
husband,  one  in  favor  of  James  II.  Wool  ley  to  secure  cer- 
tain notes  evidencing  an  indebtedness  against  Hagge, 
and  one  to  the  appellant  as  receiver  of  the  Citizens  Na- 


C50  NEBRASKA  REPORTS.  [Vol.  61 


Wc'StervcIt  v.  Hagge. 


tional  Bank  to  secure  $0,000  of  a  judgment  rendered 
a;;ainst  llagge  on  his  Ktockholders'liability  in  said  bank. 
The  receiver  then  brought  an  action  in  equity  to  fore- 
close his  lien  by  viitue  of  the  mortgage  securing  the  judg- 
n:tnt,  making  all  others  claiming  an  interest  in  or  lien 
on  the  land  parties  to  the  action,  and  claiming  a  prior 
lien  on  the  premises,  excei)t  as  to  the  mort  :!;age  executed 
in  favor  of  AVoolley,  which,  it  was  admitted,  was  superior 
to  the  lien  in  favor  of  the  receiver.  Issues  were  joined, 
in  the  foimation  of  which  Taylor  and  the  city  of  Grand 
Island  set  up  their  attachment  suits  and  the  judgments 
rendered  therein,  claiming  a  lien  on  the  land  by  virtue 
thereof  superior  to  tliose  creattnl  by  reason  of  the  mort- 
gages subseciuently  exccntcnl.  On  the  trial  the  court 
found  in  favor  of  Taylor,  awarding  him  a  fii-st  lien;  in 
favor  of  the  assignees  of  the  indebtedness  secured  by  the 
Woolley  mortgage,  giving  them  a  second  lien;  the  re- 
ceiver was  decreed  to  have  a  third  lien.  The  court  dis- 
missed the  action  as  to  the  citv  of  Grand  Island  and  one 
other  cross-petitioner,  whose  case  is  not  here  for  review. 
The  receiver  and  the  city  of  Grand  Island  appeal  from 
the  decree. 

In  determining  the  respective  rights  of  the  appellants 
we  are  required  to  consider  different  and  distinct  propo- 
sitions of  law,  and  it  is,  therefore,  proper  to  treat  the  ap- 
peal under  two  heads.  The  decree  of  the  trial  court,  giv- 
ing to  the  appellee  Taylor  on  his  cross-petition  a  first  lien 
on  the  property  by  virtue  of  the  attachment  proceedings 
instituted  by  him  December  8,  1893,  and  the  judgment 
rendered  thereon,  is  objected  to  on  the  ground,  as  argued, 
that  the  legal  title  to  the  property  at  the  time  the  at- 
tachment was  levied  being  in  the  said  Veiths,  and  Hagge 
having  only  an  equitable  interest  tlunln,  attachment 
w^ould^  not  lie,  and  the  plaintiff  in  the  attachment  suit 
acquired  no  lien  on  the  property  by  reason  of  the  levy  on 
the  land  while  standing  in  the  name  of  Veiths,  the 
grantee  of  llagge.  In  t^hocmaker  v.  Ilarccij,  43  Nebr.,  75, 
it  is  held,  in  the  second  paragraph  of  the  syllabus:    "If 
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there  is  no  possession  of  real  property  by  an  attachment 
defendant  having  an  equitable  interest  therein,  no  valid 
levy  and  sale  can  be  made  upon  such  equitable  interest, 
neither  can  it  under  such  circumstances  be  subjected 
otherwise  than  by  invoking  the  aid  of  a  court  of  chan- 
cery." The  opinion  in  the  case  sustains  the  proi>osition 
thus  announced  in  the  syllabus,  and  we  have  no  disposi- 
tion to  modify  or  recede  from  the  same,  and  if  it  be  proper 
to  apply  the  same  principle  to  the  facts  in  the  case  at  bar, 
then  the  decree  pronounced  by  the  trial  court  can  not 
stand.  But  is  the  principle  applicable?  In  the  Harvey 
Case,  and  all  similar  cases,  the  underlying  principle  is 
that  where  the  intert^st  of  the  attachment  debtor  in  real 
estate  is  purely  eciuitable,  uncoupled  with  pos-ession, 
then  an  attachment  or  execution  can  not  be  validly  lev- 
ied, but  resort  must  be  had  to  a  court  of  equity  to  bring 
together  the  legal  and  equitable  estate,  and  decree  the 
property  to  belong  to  the  actual  owner.  To  illustrate:  In 
the  Harvey  Case  the  legal  title  to  the  property  had  never 
been  vested  in  the  llarveys;  their  interest  and  estate, 
if  any,  in  the  property  souglit  to  be  attached  was  equita- 
ble only,  and  could  not  be  reached  by  the  attachment  as 
"lands  and  tenements"  of  the  attachment  debtor.  In  the 
.case  at  bar,  Hagge  was  the  legal  and  equitable  owner  of 
the  property,  save  only  as  his  title  may  have  been  divested 
by  the  conveyance  made  by  him  to  the  said  Veiths.  By 
the  conveyance  he  attempted  to  convey  all  his  interest 
in  the  land,  both  legal  and  equitable.  He  evidently 
sought  to  put  it  out  of  the  reach  of  his  creditors,  either 
by  process  out  of  a  court  of  law  or  in  an  action  in  equity. 
Taylor  levied  his  attachment  on  the  land  on  the  ground 
that  Hagge  had  fraudulently  disposed  of  his  property 
with  the  intent  to  cheat,  hinder,  delay  and  defraud  his 
creditors.  Bv  section  17  of  the  statute  of  Frauds  (Com- 
piled  Statutes,  ch.  32)  such  a  conveyance  is  fraudulent 
and  void  as  to  the  creditors  of  th(^  grantors.  As  to  such 
creditors,  the  conveyance  may  be  treated  as  absolutely 
void  and  a  nullity,  as  though  it  had  never  been  made  and 
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the  property  remained  as  it  actually  was,  the  property 
of  the  debtor.  The  conveyance  is  at  most  only  a  cloud 
on  the  title  of  the  debtor,  and  if  required,  may  be  re- 
moved in  any  proper  proceeding  brought  for  that  pur- 
pose. The  attachment  laws  would  be  ineffectual,  and  the 
i:rovision  for  the  attachment  of  property  which  has  been 
fraudulently  conveyed  would  be  meaningless,  if  the  con- 
struction contended  for  should  prevail. 

The  proi>osition  under  consideration  seems,  however,  to 
have  been  quite  firmly  settled  by  the  prior  decisions  of 
this  court.  In  Kcvnev.  t^allcuhach.  15  Nebr.,  200  it  is  held: 
"Where  an  attachment  is  levied  upon  real  estate  belong- 
ing to  the  debtor,  whether  held  in  his  own  name  or  not, 
the  attaching  crtnlitor  acquires  a  lien  upon  the  interest 
of  the  debtor  in  the  land  which  he  may  enforce  after  he 
recovers  judgment."  Says  Maxwell,  J.,  the  author  of 
the  opinion:  *'But  where  sufficient  cause  is  shown  for  an 
attachment,  and  one  is  issued  and  levied  upon  real  estate 
belonging  to  the  debtor,  whether  held  in  his  own  name 
or  not,  the  cre<litor  acquires  a  lien  upon  the  interest  of 
the  debtor  in  the  land,  which  he  may  enforce  after  the 
recovery  of  judgment  ^yhere  in  such  case  it  is  neces- 
sary to  set  aside  a  conveyance  alleged  to  be  fraudulent 
as  to  crcMlitors,  an  action  may  be  commenced  for  that  pur- 
pose against  the  alleged  fraudulent  grantee  and  other 
pro]>er  parties,  and  it  is  the  duty  of  the  court  to  render 
such  de<Tee  in  the  premises  as  the  testimony  will  justify." 

In  Kimhro  i?.  Clai%  17  Nebr.,  403,  on  the  same  subject, 
it  is  observed  at  page  406  by  Kkese,  J.,  who  wrote  the 
opinion:  "If  the  title  to  the  property  is  held  by  another 
as  a  secret  trust  for  the  benefit  of  the  debtor  who  is  the 
real  owner,  and  if  such  ownership  is  merely  colorable 
such  property  will  be  deemed  to  be  held  for  the  benefit 
of  creditors,  and  the  conveyance,  while  good  as  between 
tlie  parties,  will  be  held  void  as  to  them.  Stttrdivant  v. 
Davis,  9  Ired.  [N.  Car.],  365;  Bump,  Fraudulent  Ccmvey- 
riMT  •,  215;  Power  v,  Alston,  03  111.,  587.  And  is  subjtH*t 
to  the  pr(;cess  of  attachment."     To  the  same  effect  is 
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Kennard  v.  Hollenhccky  17  Nebr.,  362,  where  the  facts  are 
quite  similar. 

It  is  stated  in  Oormley  v.  Potter,  29  O.  St.,  597,  599: 
"The  land  in  controversy  was  subject  to  levy  on  execu- 
tion, and  the  levy  upon  it  was  properly  made.  The  con- 
veyance to  Flynn  by  the  judgment  debtor,  and  by  Plynn 
to  the  debtor's  wife,  having  been  made  with  intent  to 
defraud  creditors,  was,  as  against  the  creditors,  abso- 
lutely void.  As  respects  the  rights  of  creditors,  the  land 
was  still  the  i>roperty  of  the  judgment  debtor,  and  subject 
to  execution  as  fully  as  if  the  conveyance  had  not  been 
made.'' 

Says  the  supreme  court  of  Illinois  in  the  case  of  Mc- 
Kwneti  V.  Farmers  Nat.  Bank,  104  111.,  180,  183:  "The 
statute  says  such  fraudulent  conveyances  shall  be  held 
void  as  against  creditors.  Creditors  have  the  right  to 
treat  such  conveyances  as  void.  The  moment  appellees 
levied  their  attachments  specially  upon  these  lands,  as 
the  property  of  Patterson,  their  election  to  treat  the  for- 
mer conveyances  as  void  was  declared,  and  such  attach- 
ments became  a  lien  against  the  lands  with  the  same 
effect  as  if  the  fraudulent  conveyances  by  Patterson  had 
never  been  made." 

The  following  authorities  also  sustain  the  proposition 
as  announced  by  the  prior  decisions  of  this  court  hereto- 
fore referred  to:  First  Nat,  Bank  v.  MoUerin,  31  Nebr., 
558;  McVeigh  i\  Ritaioiir,  40  Ohio  St.,  107;  Westerman  v. 
Wcstemiany  25  Ohio  St.,  500;  Packman  v.  Sockman,  18  Ohio, 
362;  Scott  v,  Hartman,  26  N.  J.  Eq.,  89;  Terhune  v.  Hacken- 
sack  Savings  Bank,  45  N.  J.  Eq.,  344;  Pratt  v.  Wheeler,  6 
Gray  [Mass.],  520;  Arper  v.  Baze,  9  Minn.,  98.  These 
cases  are  all  distinguished  from  the  Harvey  Case,  and 
those  similar,  in  that,  in  the  one  class,  the  attachment  or 
execution  debtor,  being  the  owner  of  the  legal  and 
equitable  estate,  has  sought  to  alienate  his  interest  in 
the  property  in  fraud  of  the  rights  of  creditors,  who  may 
treat  the  transaction  as  a  nullity,  and  enforce  their  rights 
in,  and  claims  to,  the    property,  notwithstanding    the 
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fraudulent  transfer;  while  in  the  other  class  of  cases,  the 
attachment  debtor  has  only  an  equitable  interest  in  the 
property,  which  can  be  reached  only  by  resort  to  a  court 
of  equity,  which  can  take  hold  of  the  legal  and  equitable 
title  at  the  point  of  divergence  and  direct  them  into  the 
one  channel  of  actual  ownership. 

We  reach  the  conclusion,  therefore,  that  Taylor  ac- 
quired a  valid  lien  on  the  real  estate  by  virtue  of  the  levy 
of  his  attachment  thereon  as  the  property  of  Hagge, 
which  might  be  enforced  in  that  action  or  in  subsequent 
proceedings,  and  that,  if  required,  a  resort  might  be.  had 
to  a  court  of  equity  to  remove  the  cloud  on  the  title 
caused  by  the  fraudulent  conveyance  to  Veiths.  In  the 
case  at  bar  proceedings  for  this  purpose  were  rendered 
unnecessary  by  reason  of  the  reconveyance  of  Veiths  to 
llagge,  which  again  restored  to  and  vested  in  him  full  and 
complete  title  of  record  to  the  property  to  the  same  ex- 
tent as  though  the  conveyance  in  the  lirst  instance  had 
not  been  made. 

It  is  suggc  sted  that  the  attachment  creditor  has  slept 
on  his  rights,  and  ought  not  in  equity  be  given  a  lien  in 
priority  to  that  of  appellant  under  the  mortgage  security. 
The  record  discloses  that  the  attachment  was  levied  on 
December  8,  1893;  that  final  judgment  was  not  rendered 
until  December  2,  1895;  that  after  the  levy  and  during 
the  pendency  of  the  action,  the  appellant  obtained  his 
judgment  and  mortgage  security  therefor.  On  April  4, 
189<>,  he  began  an  action  in  equity,  and  made  Taylor  a 
party  defendant,  who  came  in  and  pleaded  his  attach- 
ment suit  as  giving  him  a  lien  on  and  interest  in  the 
land,  which  he  asked  to  have  adjudicated.  We  do  not 
think  there  was  any  such  laches  as  would  forfeit  his  prior 
lien,  and  that  the  equity  action  begun  by  plaintiff  af- 
forded him  an  opportune  time  to  adjust  by  decree  the 
priorities  of  liens  on  the  premises  involved  in  the  pro- 
ceedings. The  appellant,  having  acquired  its  lien  pen- 
dpntr  lite,  was  charged  with  notice  and  took  subject  to 
the  rights  of  the  plaintiff  in  the  action  wherein  the  at- 
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tacliment  was  levied  and  final  judgment  rendered. 
Wr'ujlit  V.  Smith,  11  Nebr.,  341. 

An  objection  is  urged  as  to  the  validity  of  the  levy  of 
the  writ  of  attacliment,  because,  as  claimed,  a  copy  of  the 
order  was  not  left  with  the  occupant  of  the  land  at- 
tached. The  return  of  the  officer  shows  a  copy  of  the 
order  to  have  been  left  witli  the  occupant  of  the  premises 
on  which  the  writ  was  levied.  The  evidence  shows  that 
tlie  person  occupying  the  premises  as  tenant  was  absent 
from  the  county,  and  that  the  person  to  whom  a  copy 
of  the  order  was  delivered  was  occupying  the  premises 
with  the  tenant,  and  had  the  apparent  control  and  pos- 
session, and  had  the  actual  possession  of  the  premises 
at  tlie  time  of  the  levy.  Tliis  is  sufficient.  The  law  does 
not  require  the  officer  to  determine  who  may  be  the  lessee 
and  legal  tenant  of  tlie  owner.  The  person  who  is  in  pos- 
seiwion  and  occupying  the  premises  with  apparent  au- 
thority and  control  thereof  may  be  served  with  the  order, 
and  compliance  is  thereby  had  with  the  provisions  of 
the  statute,  viz.:  "Where  the  property  attached  is  real, 
the  officer  shall  leave  with  the  occupant  thereof,  or  if 
there  be  no  occupant,  in  a  conspicuous  place  thereon,  a 
copy  of  the  order."  The  person  upon  whom  the  order  was 
served  at  the  time  of  the  service  was  the  actual  occupant 
of  the  lands  attached,  and  the  demands  and  object  of  the 
statutes  were  met  and  complie<l  with  by  service  upon  him. 
The  objection  to  the  manner  of  service  of  the  writ  is  not, 
we  think,  well  taken. 

With  respect  to  the  city  of  Grand  Tsland  and  its  in- 
terest in  the  lands  involved  in  controversy  by  virtue  of 
the  writ  of  attachment  by  it  levied  on  the  land  as  the 
property  of  the  grantee,  Veiths,  it  is  argued,  as  it  is  by 
the  appellant,  the  receiver,  that  the  Taylor  attachment 
could  be  levied  only  on  an  equitable  interest  in  the  prop- 
erty belonging  to  the  grantor,  Hagge,  and,  therefore,  it 
was  invalid,  and  no  rights  accrued  to  Taylor  by  reason 
of  the  proceedings  taken  by  him  in  that  suit.  What  has 
been  said  with  relation  to  the  contention  of  counsel  for 
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receiver  in  this  regard  applies  with  equal  force  and  per- 
tinency to  the  claims  of  counsel  for  the  city.  We  are, 
therefore,  under  the  necessity  of  inquiring  only  as  to  the 
relative  riglits  of  the  city  as  an  attaching  creditor  of  the 
grantee  Veiths,  and  the  mortgagees  claiming  as  creditors 
of  Ilagge.  It  is  argued,  in  a  very  elaborate  brief  by 
counsel  for  the  city,  that  as  the  mortgagees  of  Hagge 
and  wife,  after  the  reconveyance  by  Veiths  to  Hagge, 
take  their  rights  to  and  interest  in  the  property  through 
the  fraudulent  conveyance  from  Hagge  and  wife  to 
Veiths,  and,  in  turn,  from  Veiths  and  wife  to  Hagge,  and 
that  as  a  proposition  of  law,  those  claiming  under  the 
grantor  by  way  of  deed,  mortage  or  other  security  or 
conveyance,  either  directly  or  remotely,  are  conclusively 
bound  by  the  transfers  and  the  recitals  contained  in  the 
fraudulent  conveyances,  and  are  estopped  from  question- 
ing, except  on  the  ground  of  fraud,  the  validity  or  legal 
effect  of  the  different  instruments  of  conveyance  through 
which  title,  interest,  or  lien  is  claimed.  The  propositions 
announced  are  support e<l  by  well  (^onsid^red  cases,  which 
are  entitle<l  to  great  weight  as  authority.  If  the  premises 
upon  which  the  argument  is  based  are  sound  and  well 
founded,  we  are  of  the  opinion  that  the  conclusion  ar- 
rived at  as  stated  in  the  proposition  would  be  inevitable 
and  logically  follow.  But  do  the  mortgagees  of  Hagge 
claim  through  fraudulent  conveyances,  from  the  conse- 
quences of  which  they  can  not  escape,  and  by  the  re- 
citals of  which  they  are  bound?  That  Hagge's  property 
is  morally  and  equitably  pledged  to  pay  his  debts  rather 
than  the  debts  of  some  third  party  is  a  proposition  that 
will  not  be  seriously  controverted.  In  fact,  it  is  admitted 
by  counsel  for  the  city;  but  it  is  contende<l  that  the  proper 
steps  have  not  been  taken  to  avoid  the  effect  of  the  con- 
veyance to  Veiths,  and  subject  the  property  to  the  pay- 
ment of  the  debts  of  Hagge,  the  fraudulent  grantor.  On 
the  trial  of  the  case  the  court  found  the  conveyance  was 
fraudulent  and  void  as  to  the  creditors  of  Ilagge.  This 
is  made  manifest  by  the  decree  in  favor  of  Taylor,  an 
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attaching  creditor.  The  conclusion  reached  by  the  trial 
court  is  the  only  proper  one  under  the  evidence.  The 
question  is  one  of  fact,  properly  triable  by  the  trial  court. 
Sherwin  v.  GagJiagen,  39  Nebr.,  238;  Ilouck  v.  Heinzman^ 
37  Nebr.,  463;  Goldsmith  v.  Erickson,  48  Nebr.,  48;  Crites  v. 
Hart,  49  Nebr.,  53.  It  is  shown  by  the  evidence  quite  con- 
clusively that  Ilagge  transferred  the  property  to  Veiths 
wholly  without  consideration,  and  for  the  purpose  of 
placing  it  beyond  the  reach  of  creditors,  and  that  Veiths 
had  no  interest  in  the  land  whatever,  save  the  naked 
legal  title  by  reason  of  the  transfer,  colorable  only,  made 
by  Hagge,  as  he  says,  to  hold  for  him,  and  to  be  recon- 
veyed  whenever  he  requested  it,  and  to  avoid  it  being 
taken  in  satisfaction  of  his  liability  on  a  bond,  to  which 
his  signature  was  obtained,  as  he  claims,  by  misrepre- 
sentation. Veiths  had  no  real  ownership  in  the  property, 
made  no  attempt  to  exercise  any  authority  as  owner,  and 
took  no  steps  to  reduce  the  land  to  actual  or  constructive 
possession  under  the  conveyance.  The  conveyance  being 
in  fraud  of  the  rights  of  the  creditors  of  Hagge,  it  was 
evidently  so  recognized  by  the  parties  thereto,  and  on 
January  26,  following,  the  whole  transaction  was  re- 
pudiated, and  the  property  restored  to  its  rightfiXl  owner. 
The  deed  of  reconveyance  was  grounded  on  no  new  or 
valid  consideration;  it  involved  no  new  agreement  op 
contract  based  on  any  good  consideration.  It  was  an 
undoing  of  that  which  had  been  wrongfully  done,  thus 
placing  the  parties  in  the  situation  in  which  they  were 
prior  to  the  first  fraudulent  conveyance.  The  legal  effect 
was  to  restore  the  property  to  the  legal  owner,  and  render 
unnecessary  any  action  or  proceeding  to  annul  and  vacate 
the  fraudulent  conveyance.  No  action  in  the  nature  of 
a  creditor's  bill  would  lie,  and  the  fraudulent  grantee  had 
relieved  himself  of  being  charged  as  trustee  of  the  prop- 
erty for  the  benefit  of  the  creditors  of  Hagge.  Such  an 
action  would  have  been  useless  and  barren  of  results, 
because  the  grantee  had  done  all  that  a  court  of  equity 
could,  by  order  or  decree,  require  him  to  do.  Swift  v. 
46 
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HoldridgCj  10  Ohio,  230;  Bump,  Fraudulent  Conveyances 
[4th  ed.],  sec.  500;  Dolan  v.  Van  Demarkj  35  Ean.,  304, 
309. 

Can  an  attachment  against  Veiths,  while  he  held  the 
naked  legal  title  under  such  circumstances,  be  held  su- 
perior to  that  of  the  creditors  of  Hagge,  the  actual  owner, 
whether  a  lien  on  the  property  was  acquired  through  the 
voluntary  act  of  Hagge,  or  by  decree  or  process  of  court 
in  litigation  brought  for  the  purpose  of  enforcing  the 
rights  of  creditors  and  establishing  a  lien  thereon?  What 
the  rights  of  Hagge  are,  or  those  claiming  under  him  as 
subsequent  creditors,  grantees,  or  otherwise  than  as  cred- 
itors at  the  time  of  the  fraudulent  aliei;^ation,  it  is  un- 
necessary here  to  discuss  or  determine.  In  Dolan  v.  Van 
Deniarky  supra,  it  is  said  by  Valentine,  J.:  "While  gener- 
ally a  fraudulent  vendee  cannot,  as  against  the  creditors 
of  the  fraudulent  vendor,  sell,  assign  or  transfer  the 
property  to  a  third  person  who  has  notice  of  the 
fraud,  nor  transfer  or  assign  the  same  to  even  a  per- 
son who  has  no  such  notice,  where  such  transfer  or 
assignment  is  merely  to  pay  a  pre-existing  debt  of 
the  fraudulent  vendee,  yet  such  fraudulent  vendee 
may  make  a  valid  sale  of  the  property  to  a  bona  fide 
purcliaj-er  without  notice  of  the  fraud,  or  may,  with  the 
consent  of  the  fraudulent  vendor,  and  probably  without 
his  consent,  make  a  valid  transfer  or  assijjcnment  of  such 
property  to  a  creditor  of  the  fraudulent  vendor  either  in 
payment  or  partial  payment  of  a  botia  fide  debt  of  the 
fraudulent  vendor,  or  as  security  for  such  debt,  and 
whether  such  creditor  has  notice  or  not  of  the  prior  fraud- 
ulent sale.  (Butler  r.  White,  25  Minn.,  432;  Boyd  v.  Brown, 
34  Mass.,  453,  Mnrplui  v.  Moore,  23  Ilun  [N.  Y.],  94;  Stark 
t\  Ward,  3  Pa.  St.,  328;  Webb  v.  Brown,  3  Ohio  St.,  246; 
Bump,  Fraudulent  Conveyances  [3d  ed.],  499,  500.)  The 
fraudulent  vendee  may  lawfully  dispose  of  the  property 
in  any  manner  in  which  the  fraudulent  vendor  himself 
might  have  disposed  of  the  property  if  the  fraudulent 
sale  had  not  occurred."    It  follows,  then,  that  if  the  prop- 
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erty  may  lawfully  be  disposed  of  by  the  fraudulent 
grantee  in  satisfaction  of  the  claims  of  the  creditors  of 
the  fraudulent  grantor,  it  may  be  reconveyed  to  the  fraud- 
ulent grantor,  and  by  him  disposed  of  in  any  lawful  man- 
ner for  the  same  purpose. 

The  attachment  lien  of  the  city  as  a  creditor  of  Veiths, 
the  holder  of  the  naked  legal  title,  like  the  lien  of  a  judg- 
ment against  him,  can  only  attach  to  his  actual  interest 
as  the  holder  of  the  legal  title  as  against  the  creditors  of 
Ilagge,  and  this  interest,  as  we  have  seen,  is  nothing,  the 
transfer  being  colorable  only.  In  Roberts  v.  Robimoriy  49 
Nebr.,  717,  721,  says  this  court,  in  speaking  of  the  lien  of 
a  judgment,  and  where  the  principle  involved  is  applica- 
ble to  the  case  at  bar:  "By  section  477  of  the  Code  of 
Civil  Procedure  a  judgment  is  made  a  lien  upon  the  land 
of  the  judgment  debtor;  that  is,  the  land  owned  by  him. 
True  enough,  if  the  record  shows  the  legal  title  to  land 
to  be  in  the  debtor,  the  judgment  is  an  apparent  lien 
upon  the  land,  but  the  fact  that  the  record  shows  the 
legal  title  to  land  to  be  in  a  debtor  is  not  conclusive  evi- 
dence that  the  debtor  actually  owns  the  real  estate.  The 
rule  is  that  where  the  legal  title  to  real  estate  is  in  the 
name  of  the  judgment  debtor,  nevertheless  the  lien  of  the 
judgment  against  him  attaches  only  to  the  actual  interest 
which  he  has  in  the  real  estate,"  citing  Uhl  v.  May,  5 
Nebr.,  157;  Metz  v.  State  Bank  of  Brownville,  7  Nebr.,  165; 
Gahvay  v.  Malchow,  7  Nebr.,  285;  Dorsey  v.  Ilally  7  Nebr., 
4G0;  Mansfield  v.  Gregory^  8  Nebr.,  432;  Berkley  v.  Lamby 
8  Nebr.,  392;  Ilarral  r.  Gray,  10  Nebr.,  186;  Deioey  v.  Wal- 
ton, 31  Nebr.,  819;  Mnndt  v.  Ilatjcdcrn,  ,49  Nebr.,  409.  In 
Oaltray  v.  Malehow,  7  Nebr.,  285,  290,  says  Lake,  J.:  "It 
is  well  settled  that  a  judgment  lien  oh  the  land  of  the 
debtor  is  subject  to  every  equity  which  existed  against 
the  debtor  at  the  rendition  of  the  judgment;  and  courts 
of  equity  will  always  limit  the  lien  to  the  actual  interest 
of  the  judgment  debtor;"  citing  Freeman,  Judgments, 
sec.  357;  S warts  v.  Stees,  2  Kan.,  236.  See,  also.  Lessee  of 
Smith  V.  McCann,  24  How.  [U.  S.],  398.    We  are  of  the 
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opinion,  therefore,  that  the  city  in  this  action  can  not 

invoke  the  princii>le  sought  to  be  applied  as  aj^ainst  the 

creditors  of  Ilagpe  claiming  under  the  liens  sought  to  be 

estblislu^d  by  them  on  the  property  in  controversy,  and 

that  the  attachment  on  the  real  estate  as  the  property 

of  Veiths  was  unavailing  to  create  a  lien  as  against  such 

creditors,  because  the  fraudulent  grantee  had  no  actual 

or  substantial  interest  in  the  property,  to  which,  at  the 

tini(»,  he  held  the  legal  title  of  record.    The  equities  are 

clearly  in  favor  of  the  creditors  of  the  fraudulent  grantor. 

The  decree  of  th(*  district  court  should,  in  all  respects, 

be 

Affirmed. 


County  of  Douglas  v.  George  A.  Bennett  bt  aI/. 

Filed  APRn.  10, 1901.    No.  9,413. 

1.  Action  on  Official  Bond:   Excess  of  Fees:    Answer:    Judgment  on 

Pleadings.  In  an  action  by  a  county  on  the  oflRcial  bond  of  a 
county  ofTiccr  for  fees  allej*-pcl  to  have  been  received  in  excess 
of  the  amount  allowed  by  law,  and  for  which  the  officer  failed 
to  account  and  pay  into  the  county  treasury,  an  answer  alleging" 
a  settlement  and  full  accounting"  with  the  county  commissioners 
of  all  items  mentioned  in  Ihe  petition,  and  regarding"  the  same 
facts  therein  mentioned,  which  were  well  known  to  and  under- 
stood by  the  county  commiss'oners,  and  that  all  of  said  accounts 
were  duly  and  legally  settled  between  the  plaintiif  and  the  said 
officer,  presents  a  good  defense,  and  in  the  absence  of  a  reply, 
judgment  on  the  pleadings  in  favor  of  the  defendant  is  proper. 

2.  Settlement  of  Officer  with  County  Board  Conclusive  in  Absence  of 

Fra-d,  Mistake  and  Imposition.  Where  a  full  and  complete 
settlement  of  a  county  officer  with  the  county  commissioners, 
who  are  authorized  to  make  the  same,  has  been  made,  such 
settlement  is  final  and  conclusive,  unless  there  is  fraud,  mis- 
take or  imposition  in  making  the  same. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  PAWCiirrr,  J.    Affinned. 

A.  N,  Firfptsofiy  for  plaintifif  in  error. 

^Yharion  dc  Bairdj  contra. 
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HOLCOMB,  J. 

The  county  of  Douglas  began  an  action  on  the  official 
bond  of  George  A.  Bennett,  deceased,  former  sheriff  of 
the  county,  against  the  sureties  thereon,  to  recover  a  bal- 
ance of  fees  alleged  to  have  been  collected  by  the  officer 
in  the  performance  of  his  duties  as  such,  in  exct^s  of  the 
sums  he  was  authorized  to  retain,  which  he  had  failed, 
as  alleged,  to  account  for  and  pay  over  to  the  county,  by 
reason  of  which  there  was  a  default  in  the  conditions  of 
the  bond  and  a  liability  existing  against  the  sureties 
thereon.  To  the  petition  tlie  defendants  answered,  among 
other  things,  alleging  a  settlement  and  full  accounting 
with  the  county  commissioners  of  all  the  items  men- 
tioned in  the  petition;  that  at  the  date  of  such  settlement 
the  alleged  facts  in  the  petition  were  well  known  and 
understood  by  the  county  commissioners,  and  that  all 
accounts  were  duly  and  legally  settled  between  the  plain- 
tiff and  the  said  officer  in  his  life  time.  There  was  also 
a  paragraph  in  which,  as  a  defense,  it  was  pleaded  that 
the  principal  on  the  bond  was  deceased  and  his  estate 
administered  upon;  that  due  and  legal  notice  of  the  time 
for  filing  claims  against  the  estate  had  been  given,  and 
had  expired;  that  no  claim  had  been  filed,  and  that  the 
claim  of  the  plaintiff  as  against  the  estate  of  the  principal 
had  become  baiTed,  and  by  reason  thereof  the  principal 
and  his  estate  had  b(^en  released  of  all  liability  on  the 
bond,  by  reason  of  which  the  sureties  were  likewise  re- 
leased and  discharged  from  any  liability  thereon.  A  de- 
murrer was  interposed  to  the  paragraph  of  the  answer 
pleading  the  facts  above  referred  to,  which  was  by  the 
court  overruled.  The  plaintiff  thereupon  asked  and  ob- 
tained leave  to  withdraw  its  reply  to  the  remainder  of 
the  answer  theretofore  filed,  and  elected  to  stand  on  its 
demurrer.  Thereupon  the  cause  came  on  for  hearing  on 
the  pleadings,  upon  which  judgment  was  rendered  dis- 
missing the  action.  From  the  judgment  of  dismissal  the 
action  is  by  error  proceeding  brought  here  for  review. 
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The  withdrawal  of  the  reply  was,  in  effect,  an  admission 
of  the  truth  of  all  facts  pleaded  in  the  answer,  and  left 
the  demurrer  a  general  one. 

Without  discussing  the  propositions  of  law  involved  in 
the  defendants'  plea  to  the  effect  that  the  estate  of  the 
principal  on  the  bond  was  discharged  from  liability 
thereon,  and  that  such  discharge  would  also  release  the 
sureties,  we  are  of  the  opinion  that  the  answer  presented 
a  good  defense,  wherein  it  is  alleged  that  a  complete  set- 
tlement and  full  accounting  was  had  regarding  the  same 
facts  and  items  mentioned  in  the  petition,  and  that  such 
matters  had  been  fully  adjusted  and  accounted  for,  and 
final  settlement  thereof  had  with  the  county  commis- 
sioners of  the  plaintiff  county.  Unless  there  was  mistake 
or  fraud  in  such  settlement  (and  the  withdrawal  of  the 
reply  admits  the  facts  pleaded),  the  county  could  not 
thereafter  maintain  an  action  on  the  same  items  included 
in  and  accounted  for  by  such  adjustment  and  settlement 
Says  Maxwell,  C.  J.,  in  Ragoss  v.  Cum'uig  Countyy  36 
Nebr.,  383:  "A  county  board  in  allowing  a  claim  which 
the  law  authorizes  them  to  act  upon  may  make  an  honest 
mistake,  and  allow  or  disallow  an  order.  If  any  person 
is  aggrieved  thereby  the  law  provides  an  adequate  rem- 
edy by  appeal.  There  should  be  an  end  to  litigation,  and 
an  officer  who  has  faithfully  performed  the  duties  of  his 
office  and  made  a  full  settlement  with  the  tribunal  au- 
thorized to  settle  the  same  should  be  permitted  to  rest 
on  such  settlement,  unless  there  is  fraud,  mistake,  or  im- 
position in  making  the  same."  See,  also,  Kennedy  v. 
Goodman,  14  Nebr.,  585;  Keller  v.  Keller,  18  Nebr.,  366. 
If  there  was  fraud  or  imposition,  or  a  mistake  had  been 
made,  the  alleged  settlement  would  not  be  final;  but 
there  is  nothing  of  the  kind  raised  in  the  pleadings,  and, 
in  the  state  in  which  we  find  them,  the  defendants  were 
entitled  to  judgment,  in*espeetive  of  the  question  of  the 
ruling  of  the  trial  court  on  tlie  demurrer  to  the  paragraph 
of  the  answer  pleading  a  discharge  of  the  sureties,  be- 
cause the  plaintiff  was  barred  from  a  recovery  against 
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the  estate  of  the  principal  by  reason  of  the  proceedings 

had  in  administering  the  estate. 

The  judgment  of  dismissal  is 

Affirmbd. 


William  Keeler,  appellee,  v.  Charles  Manwarren 

et  al.,  appellants. 

Filed  Apbil  10, 1901.    No.  0,456. 

1.  Absence  of  Bill  of  Exceptions:   Presumption.    In  the  absence  of 

a  bill  of  exceptions  containing  the  evidence,  an  order  made  by 
the  district  court  confirming  sale  of  real  estate  is  presumed  to 
be  correct,  and  supported  by  sufficient  evidence. 

2.  Written  Stipulation:    Recobd:     Bill  of  Exceptions.     A  written 

stipulation  of  facts  or  mode  of  proof  filed  in  a  cause  forms  no 
part  of  the  record,  unless  made  so  by  a  bill  of  exceptions. 
State  Ins.  Co.  v,  Buckstaff  Bros.  Mfg.  Co.,  47  Nebr.,  1. 

Appeal  from  the  district  court  for  Hitchcock  county. 
Heard  below  before  Norris,  J.    Affirmed. 

John  W.  Cole,  for  appellants. 

B.  F.  Smith,  contra. 

HOLCOMB,  J. 

On  an  application  to  confirm  a  sale  of  real  estate  made 
under  a  decree  in  proceedings  of  foreclosure  of  a  real 
estate  mortgage  the  defendant  objected  to  the  confirma- 
tion on  the  ground  that  the  notice  of  sale  had  not  been 
published  in  a  legal  newspaper,  within  the  meaning  of 
chapter  49,  Set^sion  Laws,  1895.  We  are  prevented  from 
reviewing  the  ruling  of  the  trial  court  on  the  objection, 
because  the  evidence  on  which  the  same  was  had  has  not 
been  properly  preserved  in  a  bill  of  exceptions.  In  the 
absence  of  a  record  containing  the  evidence,  the  presump- 
tions are  all  in  favor  of  the  correctness  of  the  ruling 
made,  and  the  presumption  will  be  that  the  same  was 
based  on  sufficient  evidence  to  sustain  it.     There  is  in 
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the  record  no  bill  of  exceptions  or  anything  purporting 
to  be  one. 

A  stipulation  of  the  parties  as  to  the  purported  facts 
regarding  the  publication  of  the  newspaper  in  which  the 
notice  was  published  is  copied  in,  and  sought  to  be  made 
a  part  of,  the  transcript  of  the  proceedings  in  the  case, 
and  certified  to  as  such  by  the  clerk.  Such  a  stipulation 
is,  however,  no  part  of  the  transcript,  and  can  not  be 
considered  for  the  purpose  of  determining  the  sufficiency 
of  the  evidence  introduced  before  the  trial  court  in  pass- 
ing on  the  objections  to  confirmation.  Says  this  court, 
in  State  Ins.  Co.  v.  Bnckstaff  Bros.  Mfg.  Co.,  47  Nebr.,  5: 
"The  steps  requisite  to  preserve  the  evidence  upon  which 
the  jury  found  their  verdict  and  the  rulings  of  the  court 
during  the  trial  have  not  been  taken.  This  could  be  ac- 
complished only  by  a  bill  of  exceptions  duly  settled  in  the 
mode  required  by  statute.  A  stipulation  of  the  attor- 
neys in  a  cause  is  no  more  part  of  the  record  than  a  depo- 
sition or  any  other  evidence  which  may  have  been  im- 
properly included  in  the  transcript.  Matters  which  are 
not  properly  part  of  the  record  can  not  be  made  so  by 
being  improperly  inserted  in  the  transcript.  A  stipulation 
of  facts  or  mode  of  proof  can  not  take  the  place  of  a  bill 
of  exceptions.  Cndit  Fourier  of  America  v.  Rogers,  8  Nebr., 
34;  State  v.  Knapp,  8  Nebr.,  436;  Herbison  v.  Taylor,  29 
Nebr.,  217;  McCarnv.  Cooley,  30  Nebr.,  552.  This  stipula- 
tion could  have  been  brought  into  the  record  by  a  bill  of 
exceptions;  but  that  not  having  been  done,  it  is  not  prop- 
erly before  the  court,  and  hence  it  cannot  be  considered." 

The  ruling  complained  of  must  be  presumed  and  held 
to  be  supported  by  the  evidence. 

AFFmMBD. 
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JOSBPH  DOHEBTY   V.   SYLVESTER  LiNN. 
Filed  Apbil  XO,  1901.    No.  11,445. 

1.  Joint  Action  in  Beplevin:    Claim  bt  Several  Title:    Nominal 

Damages.  L.  and  B.  began  an  action  jointly  in  replevin  against 
H.y  claiming  by  several  title,  and  obtained  possession  of  the 
property  in  controversy.  Trial  and  judgment  resulted  in  favor 
of  both  plaintiffs.  On  error  to  this  court  the  judgment  as  to 
B.  was  affirmed,  and  reversed  as  to  L.  because  of  the  insufliciency 
of  the  evidence  to  support  a  judgment  in  his  favor.  On  a  subse- 
quent trial  as  between  L.  and  the  defendant,  in  replevin,  held, 
that  such  defendant's  possessory  right  as  against  L.,  the  unsuc- 
cessful plaintiff,  was  nominal  only,  and  that  the  recovery  of 
damages  as  against  L.  was  limited  to  a  nominal  sum. 

2.  Affidavit.    AfQdavlt  in  replevin  held  sufficient. 

Erbob  from  the  district  court  for  Douglas  county. 
Tried  below  before  Slabaugh,  J.    Affirmed. 

John  T,  Gathers  and  T.  J.  Mahomt/y  for  plaintiff  in  error. 
George  A.  Day,  contra. 

HOLCOMB,  J. 

Sylvester  Linn  and  Alexander  Barrie  began  jointly  kn 
action  in  replevin  for  the  recovery  of  personal  property, 
consisting  of  three  stallions,  claiming  a  special  owner- 
ship tterein  by  virtue  of  a  chattel  mortgage  executed  in 
favor  of  Linn  by  one  Jillson,  the  alleged  owner.  Barrie 
claimed  as  assignee  of  a  part  of  the  notes  secured  by  the 
mortgage  in  favor  of  Linn.  The  property  was,  under  the 
writ  of  replevin,  taken  and  delivered  to  the  plaintiffs  in 
the  action.  The  defendant,  Dorsey  B.  Houck,  as  con- 
stable, claimed  the  property  by  virtue  of  a  writ  of  at- 
tachment levied  thereon  in  an  action  begun  by  Joseph 
Doherty,  afterward  substituted  defendant  in  place  of 
Houck,  against  Jillson,  the  owner,  for  a  bill  for  feed  and 
care  of  the  animals  in  controversy.  A  trial  resulted  in  a 
verdict  and  judgment  for  the  plaintiffs,  awarding  them 


666  NEBRASKA  REPORTS.  [Vol.  61 


Doherty  v.  Linn. 


the  right  of  possession  of  the  property,  and  a  special  in- 
terest and  ownership  therein  by  virtue  of  the  mortgage 
executed  as  aforesaid.  By  proceeding  in  error  the  action 
was  brought  to  this  court  for  review  by  the  defendant, 
where  it  was  held  that  the  judgment  should  be  affirmed 
as  to  Barrie  and  reversed  as  to  Linn.  Houck  v,  lAnn^  48 
Nebr.,  227,  232.  Therein  it  is  said  by  the  author  of  the 
opinion:  "The  theory  of  the  petition  was  that  only  a  por- 
tion of  the  notes  had  been  so  transferred;  but  the  evi- 
dence shows  that  they  were  all  transferred,  and  when 
the  action  was  commenced  Barrie  still  retained  them, 
Linn*s  debt  to  him  not  having  been  paid.  Barrie  was, 
therefore,  at  the  commencement  of  the  action,  the  owner 
of  the  mortgage,  and  the  proper  plaintiff.  He  could  have 
sued  upon  the  notes,  and  they  being  good  as  between  the 
original  parties,  his  recovery  would  have  bt^n  for  their 
whole  amount,  and  not  merely  the  amount  of  the  debt 
for  which  they  were  pledged,  liarmby  v.  Wolfe,  44  Nebr., 
77;  Uads  v.  Bank  of  Commerce,  41  Nebr.,  754.  So  he  had 
a  right  to  foreclose  the  chattel  mortgage  for  the  whole 
debt  secured  thereby,  and  had  a  right  both  as  against 
the  mortgagor  and  the  original  mortgagee  to  the  posses- 
sion of  the  mortgaged  property  after  condition  broken. 
We  think,  therefore,  no  right  of  possession  was  estab- 
lished in  Linn.  The  judgment  in  favor  of  Barrie  is  af- 
firmed. That  in  favor  of  Linn  is  reversed  and  the  cause 
as  to  him  remanded."  Upon  the  case  being  remanded  for 
further  proceedings,  Linn  undertook  to  dismiss  his  ac- 
tion, which  was  granted  by  the  trial  court,  and  the  case 
was  again  brought  here  for  review  {Houck  v.  Linn,  56 
Nebr.,  743),  and  it  is  there  held:  "A  plaintiff  in  replevin 
may  not,  after  obtaining  the  property  under  the  writ,  dis- 
miss the  case  without  defendant's  consent.  A  case  can  not 
be  dismissed  at  the  instance  of  a  party  who  may  be  liable 
to  a  judgment  therein,  against  the  objection  of  his  adver- 
sary, although  the  recovery  might  be  only  for  nominal 
damages.  Two  persons  joined  as  plaintiflfs  in  an  action 
of  replevin  and  took  the  property  under  the  writ    They 
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claimed  a  concurrent  right  of  possession,  but  by  several 
titles.  One  recovered  judgment.  Held^  That  the  other 
could  not  thereupon  dismiss  the  case  as  to  himself,  with- 
out the  consent  of  the  defendant"  Upon  a  retrial  of  the 
case  after  being  remanded  for  a  second  time,  upon  a 
stipulation  of  facts  and  instructions  from  the  court,  the 
jury  found  in  favor  of  the  defendant  in  the  replevin 
action  as  against  Linn,  one  of  the  plaintiffs,  and  awarded 
nominal  damages  only  for  the  wrongful  taking  and  de- 
tention of  the  property.  The  defendant  again  prosecutes 
error. 

It  seems  to  us  that  all  questions  in  the  case  have  here- 
tofore been  decided,  and  having  become  the  law  of  the 
case,  the  verdict  and  judgment  on  the  last  trial  are  con- 
formable thereto,  and  should  be  aflBrmed. 

On  the  first  hearing  in  this  court  on  error  it  was  de- 
cided that  the  judgment  in  favor  of  the  plaintiff  Barrie 
for  the  possession  and  right  of  the  property  in  contro- 
versy should  be  affirmed.  This  holding  is  decisive  of  all 
the  substantial  questions  in  the  case.  The  contention 
that  the  defendant  as  against  Linn,  the  co-plaintiff  of 
Barrie,  is  entitled  to  a  verdict  and  judgment  for  the 
amount  recovered  in  his  attachment  proceedings  is  un- 
tenable. It  would  be  a  most  extraordinarv  and  incon- 
gruous  state  of  affairs  to  hold  that  a  judgment  awarding 
the  property  to  one  plaintiff,  and  finding  against  the  de- 
fendant as  to  his  right  of  possession  to  and  claim  of  in- 
terest in  the  property  replevied,  was  in  conformity  with 
law,  and  in  the  same  action  award  the  defendant  judg- 
ment, for  all  that  was  claimed  by  him  in  and  to  the  same 
property,  as  against  the  other  plaintiff.  The  judgment  last 
rendered  against  Linn  as  to  his  cause  of  action  as  between 
him  and  the  defendant  is  the  one  that  should  have  been 
rendered  on  the  first  trial;  that  is,  under  the  holdings  of 
this  court  on  the  first  trial,  under  the  pleadings  and  the 
evidence  the  plaintiff  Barrie  was  entitled  to  the  property 
replevied  by  him,  and  had  a  special  ownership  therein  for 
the  full  value  of  the  property,  and  was  entitled  to  judg- 
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ment  accordingly.  As  between  the  plaintiff  Linn  and  the 
defendant,  the  defendant  was  entitled  to  the  possession, 
the  said  plaintiff  having  failed  to  prove  his  cause  of  ac- 
tion, the  possessory  right  of  the  defendant  being  nom- 
inal only,  because  of  the  judgment  in  favor  of  Linn's  co- 
plaintiff.  The  case  is  somewhat  analogous  to  one  where 
an  intervener  in  a  replevin  action  comes  in  and  estab- 
lishes his  right  to  the  property  in  controversy.  In  such  a 
case  it  will  hardly  be  contended  that  because  the  plain- 
tiff failed  to  maintain  his  case  against  the  defendant,  the 
defendant  would  be  entitled  to  recover  from  the  unsuc- 
cessful plaintiff  the  value  of  the  property  adjudged  to 
belong  to  the  intervener,  on  the  theory  that  the  judgment 
in  favor  of  the  intervener  in  no  way  affected  the  rights 
of  these  two  parties  to  the  controversy. 

The  case  at  bar  is  an  exception  to  the  rule  that  where 
the  plaintiff  fails  to  prove  his  cause  of  action,  the  de- 
fendant is  entitled  to  a  judgment  for  a  return  of  the  prop- 
erty, or  its  value,  or  the  value  of  his  interest  in  the  event 
a  return  can  not  be  had,  as  is  ordinarily  the  case  under 
such  circumstances.  The  judgment  between  Linn  and  the 
defendant  must  be  with  reference  to,  and  as  modified, 
affected  or  controlled  by,  the  judgment  in  the  same  ac- 
tion as  between  the  defendant  and  Linn's  co-plaintiff, 
Barrie.  The  right  and  interest  of  the  defendant  in  the 
property  in  controversy  has  been,  in  this  same  action, 
adjudicated  adversely  to  him,  and,  therefore,  as  against 
the  unsuccessful  plaintiff,  Linn,  he  is  entitled  to  nominal 
damages  only,  having  suffered  no  substantial  loss,  be- 
cause of  the  superior  right  and  claim  of  the  plaintiff 
Barrie.  Cobbey,  Replevin  [2d  ed.],  sec.  951;  Treat  v. 
Staples,  1  Holmes  [U.  S.  CO.],  1. 

By  stipulation,  the  jury  returned  as  special  findings  of 
fact  the  main  facts  stipulated  by  the  parties;  but  we  find 
nothing  in  these  special  findings,  or  the  stipulation  of 
facts,  that  changes  or  modifies  the  principles  we  hold  to 
be  applicable  to  the  case  at  bar,  or  inconsistent  with  the 
general  verdict  of  the  jury. 
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Complaint  is  also  made  because  of  the  denial  by  the 

trial  court  of  a  motion  to  quash  the  affidavit  of  replevin, 

on  the  ground  that  it  is  insufficient,  being  a  joint  affidavit 

by  Barrie  and  Linn.    The  ruling  of  the  court  was  proper. 

The  affidavit  was  sufficient  and  so  adjudged  when  the 

judgment  in  favor  of  Barrie  was  affirmed.    Whether  the 

proof  as  to  Linn  was  sufficient  to  sustain  the  allegations 

in  the  affidavit  and  petition  in  replevin,  presents  another 

question. 

The  judgment  of  the  district  court  is 

Affirmed. 


Jesse  George  v.  State  of  Nebraska. 

«  ml 

FiLiCD  April  10, 1901.    No.  11.919.  '^__«W| 

1  Information  for  Rape:  Female  Child:  Negativing  Incest.  In  an 
information  under  the  second  division  of  section  12  of  the  Crim- 
inal Code,  charging"  a  person  with  carnally  knowing  a  female 
child  under  the  age  of  eighteen  years,  with  her  consent,  it  Is 
not  necessary  to  allege  that  such  female  child  is  other  than  the 
"daughter  or  sister"  of  the  one  committing  the  assault. 

2.  :    Allegation  of  Consent.    Nor  is  it  necessary  to  allege  that 

the  offense  was  committed  "with  the  consent"  of  such  female 
child. 

3.  CrosB-Examination:   Discretion  op  Court.    As  a  general  rule,  the 

re-examination  of  a  witness  should  be  limited  to  the  points 
arising  out  of  the  cross-examination.  But  whether  this  rule 
shall  be  strictly  enforced  or  not  seems  to  rest  entirely  in  the 
discretion  of  the  presiding  judge.  Schlencker  v.  States  9  Nebr., 
241,  followed. 

4.  Age  of  Prosecutrix:  Testimony  of  Mother  and  Sister.    Admission 

of  testimony  of  mother  and  sister  as  to  age  of  prosecutrix  held 
without  error. 

5.  Subsequent  Acts  of  Defendant  in  Leaving  Locality  Hay  Be  Shown. 

The  state  may  show,  in  a  prosecution  for  rape,  the  subsequent 
acts  of  the  defendant  soon  after  the  alleged  commission  of  the 
crime,  in  leaving  the  locality  apparently  for  the  purpose  of 
escaping  arrest  and  prosecution. 

6.  Instructions.    Instructions  quoted,  in  view  of  the  evidence  on  be- 

half of  the  defendant,  held  proper. 

7.  Evidence.    Evidence  examined,  and  found  sufficient  to  support  the 

verdict  of  the  jury  and  the  judgment  of  the  trial  court. 
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Error  from  the  district  court  for  York  county. 
Tried  below  before  Good,  J.    Afflrmrd. 

George  B,  France,  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  General,  and  Morris  Brown, 
Deputy  J  contra. 

HOLCOMB,  J. 

The  defendant  was  charged  with  the  crime  of  rape  un- 
der the  second  division  of  section  12  of  the  Criminal  Code, 
which  provides,  in  substance,  that  if  any  male  person  of 
the  age  of  eighteen  years  or  upwards  shall  carnally  know 
or  abuse  any  female  child  under  the  age  of  eighteen 
years,  with  her  consent,  unless  such  female  child  so 
ki.own  and  abused  is  over  fifteen  years  of  age,  and  pre- 
viously unchaste,  shall  be  deemed  guilty  of  rape.  The 
charging  part  of  the  information  was  that  the  plaintiff 
in  error,  "a  male  person  over  the  age  of  eighteen  years, 
on  the  30th  day  of  ^lay,  A.  D.  1900,  in  the  county  of  York 
and  state  of  Nebraska,  in  and  upon  one  Susan  Schroeder, 
a  female  child  under  the  age  of  twelve  years,  then  and 
there  being,  feloniously  did  make  an  assault,  and  her, 
the  said  Susan  Schroeder,  then  and  there  wickedlv,  un- 
lawfully  and  feloniously  did  carnally  know  and  abuse." 
A  plea  of  not  guilty  to  this  information  was  entered  and 
a  trial  had  to  the  court  and  jury,  resulting  in  a  verdict 
of  guilty  and  sentence  of  the  defendant  to  imprisonment 
in  the  penitentiary. 

Several  alleged  errors  are  presented  in  the  brief  of 
counsel  and  urged  as  grounds  for  a  reversal.  It  is  sug- 
gested that  motions  to  quash  the  information  and  in 
arrest  of  judgment,  which  were  interposed,  ought  to  have 
been  sustained,  because  it  was  not  alleged  that  the  per- 
son upon  whom  the  assault  was  committed,  and  of  whom 
carnal  knowledge  was  had,  was  "other  than  the  daughter 
or  sister  of  the  defendant."  It  is  provided  by  section  11 
that  an  assault  upon  the  sister  or  daughter  by  force  and 
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against  her  will  constitutes  one  offense,  and  it  is  also 
provided  by  the  first  division  of  section  12  that  an  assault 
upon  any  other  woman  or  female  child  than  the  daughter 
or  sister,  forcibly  and  against,  her  will,  shall  constitute 
the  offense  of  rape;  but  by  the  second  division  of  section 
12  it  is  provided  that  the  carnally  knowing  of  any  female 
child  under  the  age  of  eighteen  years,  with  her  consent, 
except  as  therein  noted,  shall  constitute  the  offense,  and 
subject  the  person  guilty  thereof  to  the  punishment  men- 
tioned. This  second  division,  as  we  view  it,  constitutes 
an  offense  within  itself,  and  charging  the  crime  substan- 
tially in  the  language  of  the  statute  is  all  that  is  required; 
and  it  is  not  necessary  to  negative  the  requirements '  of 
either  section  11  or  the  first  division  of  section  12,  provid- 
ing what  shall  constitute  the  offense  when  committed  by 
force  and  against  the  will  of  the  person  assaulted. 

Regarding  the  requirements  of  the  Criminal  Code  as 
to  the  allegations  in  an  information  charging  the  com- 
mission of  the  crime  of  rape  by  force  and  against  the 
will  of  the  person  assaulted,  whether  a  daughter  or  sister 
or  other  person,  we  are  not  here  concerned.  Under  the 
provisions  of  the  statute  authorizing  the  prosecution  of 
a  person  charged  with  having  carnal  knowledge  of  a 
female  child  under  the  age  of  consent,  as  in  the  case  at 
bar,  it  is  unneces*-ary  to  allege  that  the  person  assaulted 
is  other  than  the  daughter  or  sister  of  the  one  committing 
the  act.    Jones  t\  f^tate,  42  N.  E.  Rep.  [Ohio],  699. 

It  is  also  urged  that  the  information  is  defective,  in 
that  it  does  not  charge  that  the  act  was  committed  with 
the  consent  of  the  prosecutrix.  This  question  must  be 
regarded  as  set  at  rest  and  foreclosed  by  the  case  of 
Davis  r.  f^tafe^  31  Nebr.,  247,  wherein  it  is  held:  "In  a 
prosi  cution  for  an  assault  upon  the  person  of  a  girl 
under  the  statutory  age  of  consent,  with  intent  to  commit 
a  rape,  it  is  not  necessary  to  allege  or  prove  that  the  acts 
were  done  a2:ainst  her  will.  Whether  she  consented  or 
ledsted  is  immaterial."  Says  Nouval,  J.,  the  author 
of  the  opinion:    "Section  12  quoted  above  defines  the 


G;2  NEBRASKA  reports.  [Vol.  CI 


Georgre  v.  State. 


crime  of  rape,  and  it  was  the  intention  and  purpose  of 
the  legislatuie,  in  adopting  section  14,  to  punish  as  a 
crime  an  assault  upon  a  female  child  under  fifteen  years 
of  age,  with  intent  carnally  to  know  her,  whether  she 
formally  consent  to  the  assault  or  not,  as  w^ell  as  an  as- 
sault made  upon  a  female  over  the  age  of  fifteen  years, 
forcibly  and  against  her  will  wnth  intent  to  commit  a 
rape.  As  it  is  not  necessary  in  a  prosecution  for  a  rape 
committed  upon  a  child  under  the  age  of  consent  to  prove 
that  the  acts  were  done  against  her  will,  so  an  asisault 
with  intent  to  commit  a  rape  made  upon  a  girl  under  the 
age  of  fifteen  years  is  punishable  under  the  statute,  al- 
though committed  with  the  consent  of  the  child. 
VV'^hether  she  consented,  or  resisted  the  assault  is  not 
material.  (Fizell  v.  ^iafe,  25  Wis.,  364;  People  v.  Oordon, 
11  Pac.  Rep.  [Cal.],  7«2;  llai/s  v\  People,  1  Hill  [N.  Y.], 
351;  Commonwealth  v.  RoosnelU  8  N.  E.  Rep.  [Mass.],  747; 
People  V,  McDonald,  9  Mich.,  150;  Mayo  i\  State,  7  Tex. 
App.,  342;  State  v.  Johnston.  70  N.  Car.,  209;  Territory  v. 
Keyes,  38  N.  W.  Rep.  [Dak.],  440;  People  v.  Courier,  44  N. 
W.  Rep.  [IMich.],  571;  Stephen  v.  State,  11  Ga.,  226;  1 
Wharton,  Criminal  Law,  577;  State  v.  Grossheim,  44  N.  W. 
Rep.  [la.],  541.)"  Whether  or  not  the  prosecutrix  con- 
sented being  immaterial,  it  follows  that  it  is  unnecessary 
to  allege  or  prove  that  the  act  was  done  with  her  con- 
sent. She  is  in  law  regarded  as  incapable  of  giving  con- 
sent to  the  act.  Every  element  necessary  to  constitute 
the  crime  may  be  established,  irresi)ective  of  her  consent 
or  want  thereof. 

Objection  is  also  made  because  of  the  admission  of 
certain  evidence,  and  because  the  prosecutrix  was  re- 
called and  permitted  to  testify  further  regarding  the  same 
matters  brought  out  in  her  examination  in  chief.  It  is 
held  in  Schlenckcr  v.  Stale,  9  Nebr.,  241:  "As  a  general 
rule  the  reexamination  of  a  witness  should  be  limited 
to  the  points  arising  out  of  the  cross-examination.  But 
whether  this  nile  shall  be  strictly  enforced  or  not  seems 
to  rest  entirely  in  the  discretion  of  the  presiding  judge." 


Vol.  61]  JANUARY  TERM,  1901.  673 


Georg^e  v.  State. 


Says  Lake,  J.:  "The  general  rule  on  this  subject  is,  as 
claimed  by  counsel  for  the  prisoner,  that  the  re-examina- 
tion should  be  limited  to  the  points  arising  out  of  the 
cross-examination.  But  while  this  is  the  rule  usually 
observed  by  the  courts,  it  seems  to  rest  entirely  in  the 
discretion  of  the  judge  whether  it  ought  to  be  strictly  en- 
forced or  remitted  as  he  may  think  best  for  the  discovery 
of  truth,  and  the  administration  of  justice,  2  Phillips  on 
Evidence,  912." 

Objection  is  also  made  because  the  mother  and  sister 
of  the  prosecutrix  were  permitted  to  testify  as  to  her  al- 
leged age.  The  objection  is  not  well  taken.  The  evidence 
of  these  witnesses  as  to  the  age  of  the  prosecutrix  was  en- 
tirely competent  for  the  purpose  for  which  it  was  intro- 
duced. 

4 

Objection  is  further  made  because  evidence  was  ad- 
mitted as  to  the  acts  of  the  defendant  in  leaving  the  place 
where  he  had  been  staying  soon  after  the  commission  of 
the  alleged  crime  and  going  to  another  part  of  the  state, 
apparently  to  escape  arrest  and  prosecution.  This  evi- 
dence was  proper  and  to  be  considered  by  the  jury,  to  be 
given  such  weight  only  as  they  thought  it  entitled  to  in 
view  of  all  the  other  facts  and  circumstances  of  the  case. 
It  was  not  error  to  admit  it.  Mathews  v.  State,  19  Nebr., 
330;  Anderson  v.  State,  4  N.  E.  Eep.  [Ind.],  63. 

There  is  further  objection  because  the  state  was  per- 
mitted to  give  evidence  of  statements  purported  to  have 
been  made  by  the  defendant  to  the  officer  arresting  him 
at  the  time  of  the  arrest,  in  the  nature  of  an  admission 
of  guilt.  The  evidence  we  think  proper.  The  statements 
are  shown  to  have  been  made  freely  and  voluntarily, 
without  inducement  or  influence  of  hope  or  fear  on  the 
part  of  the  officer  making  the  arrest,  or  any  other  person. 
Fnrst  17.  State,  31  Nebr.,  403;  Burlingim  v.  State,  61  Nebr., 
276. 

There  are  some  other  objections  to  the  admission  of 
evidence,  but  we  find  nothing  in  regard  thereto  upon 
which  error  can  be  successfully  predicated,  and  must  hold 
47 
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that  as  to  the  admission  of  such  evidence,  no  error  ap- 
pears in  the  record. 

The  defendant,  on  the  trial  of  the  case,  introduced  evi- 
dence for  the  purpose  of  proving  that  the  pn)8pcutrix 
was  over  the  age  of  fifteen  years  at  the  time  of  the  al- 
leged offense,  and  was  of  uneha^ste  character.  Upon  this 
phaBe  of  the  case  the  court  instructed  the  jury.  The  giv- 
ing of  such  instruction  was  duly  excepted  to,  and  is  now 
assigned  as  error.  The  court  instructed  the  jury  that 
the  chastity  or  unchastity  of  the  prosecutrix  should  not 
be  considered,  if  the  jury  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  she  was  under  the  age  of 
fifteen  years  at  the  time  the  crime  charge<l  in  the  infor- 
mation is  alleged  to  have  been  committeil.  It  is  then 
stated:  "If,  on  the  contrary,  the  jury  believe  from  the  evi- 
dence that  the  said  Susan  Schroeder  was  over  fifteen 
years  of  age  and  under  eighteen  years  of  age  at  the  time 
of  the  assault  charged  in  the  information,  and  that  the 
said  Susan  Schroeder  was  unchaste  as  herein  defined, 
or  if  you  entertain  a  reasonable  doubt  as  to  her  chastity, 
then  you  should  acquit  the  defendant,  unless  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
said  Susan  Schroeder  was  under  the  age  of  fifteen  years 
at  the  time  of  the  assault  charged  in  the  information." 
The  defense  sought  to  be  established  by  the  testimony 
referred  to  was  good  under  the  statute,  and  if  the  evi- 
dence in  regard  thereto  raised  a  reasonable  doubt  in  the 
minds  of  the  jury,  it  was  their  duty  to  acquit;  but  if,  as 
instructed  by  the  court,  they  believed  beyond  a  reason- 
able doubt  that  she  was  under  fifteen  years  of  age,  the 
defendant  would  then  be  guilty  of  the  offense  charged, 
regardless  of  the  question  of  chastity.  There  was  no 
error  in  charging  the  jury  upon  this  phase  of  the  case. 
The  instruction  was  based  upon,  and  responded  to,  one 
theory  of  the  defense  sought  to  be  established  by  the 
evidence  on  behalf  of  the  defendant. 

Lastly,  it  is  urged  that  the  evidence  is  insufficient  to 
support  the  verdict,  for  want  of  corroborating  evidence 
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to  that  of  the  prosecutrix.  The  defendant  admits  that  he 
was  ^  with  the  prosecutrix  at  the  time  the  offense  is  al- 
leged to  have  been  committed,  going  with  her  a  distance 
of  about  one  and  one-half  miles,  during  which  time,  it  is 
claimed  by  the  state,  the  offense  was  committed,  but  he 
denies  that  any  act  of  sexual  intercourse  took  place.  A 
statement  made  by  the  defendant  at  or  about  the  time 
of  his  arrest  on  the  charge  against  him  was  in  the  nature 
of  an  admission,  and  might  very  properly  be  regarded  as 
corroborative  of  the  evidence  of  the  prosecutrix.  His  ap- 
parent effort  to  escape  soon  after  the  alleged  crime  was  a 
circumstance  proper  to  be  considered  by  the  jury.  There 
was  also  evidence  before  the  jury,  given  by  the  defendant, 
most  contradictory  in  character,  which  affected  his  credi- 
bility by  reason  thereof,  and  would  correspondingly  add 
weight  and  force  to  the  evidence  of  the  prosecutrix. 
While  the  corroborating  circumstances  are  but  few,  and 
not  as  strong  as  might  be  desired  in  order  that  the  com- 
mission of  the  offense  be  established  in  an  entirely  sat- 
isfactory manner,  we  are  not  prepared  to  say  that  there 
are  not  suflBcient  corroborating  facts  and  circumstances 
to  the  testimony  of  the  prosecutrix  to  sustain  the  con- 
viction, notwithstanding  the  denial  of  the  act  by  the 
defendant  in  his  testimony. 

The  verdict  of  the  jury  is  supported  by  sufficient  evi- 
dence, and  the  judgment  of  conviction  will  not  be  dis- 
turbed. 

Affirmed. 


Elizabeth  Sporer  McCullough,  appellee,  v.  George 

E.  DovEY  et  al.,  appellants. 

Filed  April  17, 1901.    No.  10,343. 

1.  Pleading  of  Fact:    Concurrent  Allegation:   Proof.    V^ere  both 

parties  in  their  pleadings  allege  a  given  fact,  proof  of  the  aver- 
ment is  unnecessary. 

2.  Finding  of  Fact:   Conflicting  Evidence.    A  finding  of  fact  based 

on  conflicting  evidence  will  not  be  molested  on  review. 


OTC  KEBIJASKA  REPOUTS.  [Vol.  61 


McCullough  V.  Dovey. 


3.  Fleintifl  Transferring  Claim:  Action  Continued  in  What  Name? 
Where  pin  in  tiff,  after  suit  commenced,  transfers  his  interest  in 
the  subject  of  litigation  to  a  third  party,  the  action  may  be 
ctiiitinuc'd  in  the  name  of  the  original  plaintiff,  or  the  court  may 
allow  the  transferee  to  be  substituted  for  him. 

ArrKAL  from  the  district  court  for  Cass  countv. 
Heard  below  before  Kamsey,  J.  Affirmed  on  filing  of  re- 
mitiitur. 

A.  N.  *SfwZ/iran,  for  appellants. 

C.  S.  Polk  and  Jesse  L.  Roof,  contra, 

NOUVAL,  C.  J. 

Elizabeth  Sporer  Mcrnllongh  commenced  suit  in  the 
diKtrict  court  of  Cass  county  to  foreclose  a  tax  lien  upon 
certain  lots  in  the  city  of  Plattsmouth,  niakinj^,  among 
others,  I.  Oberfelder  &  Co.  and  ilargaret  and  (leorge  E. 
Dovey  def (Aidants.  The  pleadings  and  the  evidence  dis- 
closed that  Charles  S.  Dawson  and  his  wife  had,  prior 
to  the  time  of  suit,  executed  a  mortgage  on  part  of  this 
pi-opcrty  to  the  Plattsmouth  Building  &  Loan  Associa- 
tion as  security  for  a  loan  made  to  them  by  said  cori)ora- 
tion.  I.  Oberfelder  &  Co.  also  claimed  a  mortgage  upon 
this  property  from  Dawson  and  wife  to  them,  the  lien  of 
which  is  inferior  to  that  of  the  building  and  loan  associa- 
tion. The  Doveys  answered,  setting  up  that,  by  mesne 
conv(»yances,  ilrs.  Dovey  was,  at  the  time  suit  was  com- 
menccHl,  owner  of  the  fee  of  these  lots,  and  her  husband 
claimed  that  he  was  the  owner  of  the  mortgage  given  by 
Dawson  and  wife  to  the  building  and  loan  association, 
ami  he  claimed  a  first  lien  uimn  said  property  by  virtue 
th(»reof,  and  of  certain  moneys  claimiMl  to  have  been  ad- 
vanced by  him  to  rtnlecMu  the  property  from  tax  liens. 
The  records  also  show  that  prior  to  suit  I.  Oberfelder  & 
Co.  had  obtained  a  judgment  in  Illinois  against  the  Daw- 
s(.iis  on  the  indebtedness  se<'ure<1  by  their  mortgage;  also, 
that  no  i)ai't  of  said  judgment  had  been  collected,  and 
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that  the  full  amount  of  the  debt  was  unpaid.  On  trial 
the  court  found  the  issues  in  favor  of  plaintiff,  making 
the  amount  she  had  paid  for  taxes  a  first  lien  upon  the 
property,  and  decreeing  a  foreclosure.  It  ranked  the 
lien  of  I.  Oberfelder  &  Co.  next  after  that  of  plaintiff  on 
one  lot,  and  third  on  another,  and  found  all  the  issues 
against  said  George  E.  I)ove3%  and  that  the  title  to  cer- 
tain of  the  lots  was  in  Mrs.  Dovey.  The  Doveys,  being 
dissatisfied  with  the  judgment,  bring  the  case  to. this 
court. 

The  brief  of  ccmnsel  for  defendants  Dovey  is  very  un- 
satisfactory, as  it  is  diflficult  to  gather  therefrom  what 
particular  part  of  the  decree  of  the  lower  court  is  at- 
tacked, there  being  no  assignments,  and  the  argument 
being  exceedingly  disjoint(Hl.  We  assume,  however,  that 
the  principal  question  urgcnl  is  one  going  to  the  weight 
of  the  evidence.  (Jeorge  E.  Dovey  insists  that  by  virtue 
of  his  assignment  from  the  building  and  loan  association 
of  its  mortgage,  and  the  payment  of  certain  taxes,  he  has 
a  lien  upon  the  property  prior  to  that  of  I.  Oberfelder  & 
Co.  In  answer  to  this,  we  call  attention  to  the  fact  that 
there  is  evidence  in  the  record  from  which  the  court  was 
justified  in  finding  that  George  E.  Dovey  never  in  fact 
owned  the  mortgage  which  he  claims  to  have  purchased. 
The  evidence  is  more  consistent  with  the  theory  that  he 
paid  the  amounts  of  money  mentioned  voluntarily  and 
without  a  thought  of  acquiring  any  lien  upon  or  interest 
in  the  property  in  question.  The  evidence  being  of  that 
nature,  this  court  is  not  justified  in  reversing  the  judg- 
ment, even  though  we  believed  the  claim  of  Dovey  was 
just  Zarra  v.  Kerl\  40  ^>br..  45fi;  Dunn  v,  Dictz,  38  Nebr., 
581;  Thomas  v.  Long,  41  Nebr.,  55. 

It  is  claimed,  also^  that  I.  Oberfelder  &  Co.  failed  to 
prove  that  they  had  secured  a  judgment  in  Illinois  against 
the  Dawsons,  which  had  not  been  paid.  The  objection 
is  exceedingly  technical,  so  much  so  that  we  will  consider 
it  no  further  than  to  state  that  we  think  there  was  ample 
evidence  to  support  the  allegation  relating  to  that  fact. 
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Even  had  there  been  a  failure  to  prove  this  averment,  the 
Doveys  are  in  no  position  to  take  advantage  of  it,  for  in 
their  pleadings  they  affirmatively  alleged  this  fact;  hence 
no  proof  was  necessary,  for  such  allegation  is  equivalent 
to  an  admission  of  the  truth  of  a  similar  averment  in  the 
pleadings  of  the  adverse  party.  Wise  v.  Loving,  54  Mo. 
A  pp.,  258;  Johnson  v.  Reed,  47  Nebr.,  322. 

On  trial  it  was  disclosed  that  subsequently  to  the  com- 
mexicement  of  the  suit  plaintiff's  interest  in  the  subject 
of  the  action  had  been  transferred  to  a  third  party.  It 
is  urged  that  the  further  prosecution  of  this  suit  in  plain- 
tiff's name  is  in  violation  of  section  29  of  the  Code  of  Civil 
Procedure,  which  requires  action  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  By  section  45  of  said 
C(Kle  it  is  provided  that  in  case  of  a  transfer  of  interest 
after  suit  commenced  the  action  may  be  continued  in  the 
name  of  the  original  painty,  or  the  court  may  allow  the 
transferee  to  be  substituted.  It  was,  therefore,  not  an 
improper  procedure  to  allow  the  case  to  continue  in  the 
name  of  the  original  plaintiff. 

There  is  an  error  in  computation,  of  (69.22    in    the 

amount  due  I.  Oberfelder  &  Co.,  the  finding  being  in  that 

r  um  excessive.    This  excess  thev  have  offered  to  remit 

There  is  no  other  irregularity  in  the  findings  or  decree. 

On  condition  that  I.  Oberfelder  &  Co.,  within  forty  days 

of  the  filing  of  this  opinion,  file  a  remittitur  of  f 69.22. 

with  interest  on  that  sum  from  the  date  of  entering  the 

decree  in  the  lower  court,  said  decree  will  be,  and  is  in 

all  else, 

Affirmed. 
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State,  ex  rel.  Douglas  County,  v,  Albyn  L.  Frank. 

•  Filed  April  17, 1901.    No.  11,384. 

1.  L'gis'ative  Fractments:  Judicial  Notice.  Courts  will  take' judicial 

notice  of  legislative  enactments  and  of  the  records  kept  by  the 
two  houses  of  the  legislature. 

2.  Abscnte  of  JecrrJ:   Presumption.    Where  legislative  journals  are 

defective  or  incomplete,  their  silence  will  not,  as  against  an 
enrolled  bill,  be  taken  as  conclusive  evidence  that  the  yeas  and 
nays  were  not  taken  and  recorded  on  the  final  passage  of  a  bill. 

3.  : r:   Extrinsic  Evidence.     Extrinsic  evidence  may  not 

be  received  to  contradict  the  legislative  journals,  but  such  evi- 
dence is  competent  to  supply  missing  portions  of  the  journals 
which  had  become  detached  through  accident  or  design. 

4.  Eniolkd  Bill:  Prima  Facie  Evidence.    Enrollment,  authentication 

and  appro viil  of  an  act  of  the  legislature  are  prima  facie  evidence 
of  the  regularity  of  its  enactment. 

5.  Airendment:    Germane  to  Section  Amended.    Chapter  31,  Session 

Liiws,  1899,  amending  section  3,  chapter  28,  Compiled  Statutes, 
1897,  is  gerirane  to  the  section  amended,  and  its  provisions  are 
within  its  title. 

6   General  Law:   Special  Legislation.    A  general  law,  though  affect- 
ing a  single  county,  is  not  for  that  reason  special  legislation. 

7.  Former  Opinion.    Former  opinion,  60  Nebr.,  327,  adhered  to. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Estelle,  J.  Rehearing  of  case  re- 
ported in  60  Nebr.,  327.  Former  decision  of  reversal  sus- 
tdined. 

George  W.  Shields,  for  plaintiff  in  error. 

Ed  P.  Smith  and  Greene  &  Breckenridge,  contra. 

NORVAL,  C.  J. 

This  is  a  rehearing.  The  former  opinion  of  the  court, 
together  with  a  statement  of  the  facts,  will  be  found  re- 
ported in  60  Nebr.,  327. 

With  an  acerbity  that  lends  not  force  to  the  ar;;unient, 
counsel  for  respondent  Frank  except  to  the  opinion  of 
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Justice  Sullivan  heretofore  filed,  as  wrong  in  nearly  all 
its  conclusions.  We  will,  therefore,  consider  practically 
all  the  assignments  of  counsel,  with  a  view  to  determine 
whether  we  were  right  or  wrong  in  reversing  the  judg- 
ment of  the  lower  court,  although  all  of  the  reasons  set 
forth  in  the  former  opinion  may  not  be  referred  to. 

The  points  argued  by  counsel  in  their  briefs  on  rehear- 
ing are : 

1.  The  yeas  and  nays  were  not  entered  on  the  house 
journal  as  the  constitution  requires,  at  the  time  the  bill 
passed  the  house,  where  it  originated. 

2.  The  house  never  concurred  in  the  senate  amend- 
ments,  after  the  bill  was  returned  by  the  latter,  and  never 
passed  the  bill  as  it  was  enrolled  and  signed  by  the  gov- 
ernor. 

3.  The  body  of  the  act  is  broader  than  its  title. 

4.  It  is  special  legislation,  so  far  as  concerns  respond- 
ent. 

The  record  before  us  discloses  the  fact,  although  the 
journal  does  not  show  it,  that  the  yeas  and  nays  were 
recorded  on  the  third  reading  in  the  house,  but  that  por- 
tion of  the  journal  which  containcMi  such  entry  is  missing. 
It  is  doubtless  the  duty  of  the  courts  to  take  judicial  no- 
tice of  the  laws  enacted  by  the  legislature,  and  of  the 
records  kept  by  the  two  branches  thereof.  To  enable  the 
court  to  ascertain  what  was  done  by  the  legislature,  it 
may  call  to  its  assistance  evidence  of  the  character  of 
that  produced  on  the  trial  below.  This  evidence  did  not 
contradict  the  house  journal;  it  merely  established  the 
record  as  in  fact  made  by  the  legislatui'e.  It  is  fallacious 
to  argue  that  such  evidence  contradicts  the  record;  it 
merely  supplies  missing  parts  thereof  and  enables  the 
court  to  know  what  the  record  in  fact  was  when  the  legis- 
lature made  it,  not  what  it  is  after  having  been  mutilated, 
through  either  accident  or  design.  To  hold  that  such 
evidence  is  not  competent  would  result  in  the  absurdity 
that,  in  case  the  journals  of  a  se-sion  should  be  destroyed, 
all  the  acts  passed  at  that  session  would  be  invalidated. 
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The  journals  of  the  legislature  are  like  any  other  records. 
Should  they  be  lost  or  destroyed,  in  whole  or  in  part,  the 
missing  portions  can  be  supplied  by  evidence  of  the 
same  character  as  required  when  the  contents  of  any  lost 
or  destroyed  record  are  to  be  established  or  proved.  The 
manner  in  which  this  journal  was  kept  is  fully  discussed 
by  Judge  Sullivan  in  the  former  opinion,  and  need  not 
be  particularly  referred  to  here.  We  may  be  pardoned 
perhaps,  however,  if  we  add  that  a  system  better  calcu- 
lated to  facilitate  mistakes,  or  the  loss,  through  either 
design  or  carelessness,  of  portions  of  the  journal,  could 
not  well  have  been  a(loi)ted.  It  is  conceded  by  counsel 
that  the  evidence  introduced,  if  competent,  impeached 
the  journal,  so  far  as  related  to  the  yeas  and  nays  when 
the  bill  first  passed  the  lower  house,  and  the  latter  was, 
therefore,  not  competent  to  contradict  the  prima  facie 
proof  of  regularity  afforded  by  the  duly  enrolled  bill,  so 
far  as  relates  to  the  first  point  argued;  and  it  is,  there- 
fore, not  necessary  to  dis(*uss  the  same  at  greater  length. 
But,  it  is  urged,  this  objection  does  not  apply  to  the 
second  point  made,  to-wit,  that  the  house  never  concurred 
in  the  senate  amendment.  To  this  we  can  not  assent, 
for  the  journal  was  in  this  respect  discredited;  at  lea 'it 
evidence  of  such  a  character  touching  its  integrity  is  ad- 
duced, in  fact  is  supplied  by  the  record  itself,  as  required 
of  resjwndent  an  explanation  of  its  condition,  and  none 
is  forthcoming.  It  is  true  there  is  no  affirmative  evidence 
in  the  journal  to  prove  tliat  a  vote  was  taken  by  the  house 
on  the  senate  amendment,  after  the  bill  was  returned  to 
the  house.  Neither  was  there  an  attempt,  except  that 
afforded  by  the  mere  silence  of  that  record,  to  prove  the 
contrary,  that  no  vote  was  taken.  But,  the  journal  itself 
proves  that  after  the  bill  was  returned  to  the  house,  ac- 
companied by  the  usual  message  of  the  senate  calling 
attention  to  the  fact  that  the  latter  had  amended  the  bill, 
and  asking  for  the  concurrence  of  the  house  therein,  there 
appeals  in  that  portion  of  the  journal  wherein  a  vote  on 
the  senate  amendment  would,  or  at  least  could  naturally 
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have  been  recorded,  a  hiatus;  a  page  is  torn  out,  merely 
a  stub  remaining.  Here  then  is  further  matter  touching 
the  integrity  of  the  record  which  calls  for  an  explana- 
tion on  the  part  of  the  party  who  relies  upon  it  to  rebut 
the  prima  facie  evidence  afforded  by  the  duly  enrolled 
bill,  but  no  evidence  of  that  character  was  adduced. 
From  the  point  where  the  missing  page  occurs,  the  jour- 
nal is  complete,  and  shows  that,  in  due  order,  the  senate 
was  notified  that  the  house  had  concurred  in  the  senate 
amendments;  the  enrolling  and  engrossing  committee  re- 
ported to  the  house  that  the  bill  had  been  duly  enrolled; 
that  the  bill  as  enrolled  had  been  presented  to  the  gov- 
ernor and  received  his  approval;  and  that  all  other  forms 
usual  and  necessary  had  been  observed;  all  going  to 
show  that  the  members  had  ample  opportunity  to  ascer- 
tain whether  its  servants  had  omitted  any  of  their  duties 
with  respect  to  this  record,  and  must  have  known  that  it 
had  voted  on  the  senate  amendment,  and  that  a  record  of 
such  vote  had  been  made,  otherwise  the  further  proceed- 
ings which  the  record  shows  were  taken,  would  have  been 
meaningless  and  foolish.  Now,  taking  into  consideration 
the  fact  that  in  one  particular  this  journal  is  conclusively 
shown  to  have  been  changed,  after  the  action  of  the  legis- 
lature on  this  very  bill  had  been  duly  recorded,  and  that 
in  another  important  particular  it  is  defective  or  muti- 
lated, and  that  no  explanation  of  such  condition  is  made 
by  those  who  roly  upon  it  to  impeach  the  validity  of  the 
enrolled  bill,  a  court  must  be  constrained  to  hold  that  to 
this  journal,  so  far  as  relates  to  the  bil?  under  considera- 
tion, the  maxim,  falsus  in  uno,  faism  in  omnibus  apjUies, 
and  that  the  court  must  refuse  to  consider  it  as  a  safe 
guide  in  determining  whether  this  bill  ever  became  a 
law,  according  to  the  mandate  of  the  constitution.  Hence 
regardless  of  whether  a  presumption  in  favor  of  the  regu- 
larity of  legislative  proceedings  arises,  there  is  nothing 
before  the  court  to  rebut  the  prima  facie  proof  afforded 
by  the  enroUed  bill,  which  purports  to  have  been  duly 
passed,  and   which  fact  stands  uncontradicted  by  the 
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journal.  This  court  is  committed  to  the  doctrine  that  the 
records  of  the  lawmaking  body  may  be  looked  into  for  the 
purpose  of  ascertaining  whether  a  statute  has  been  con- 
stitutionally enacted  or  notf  and  that  the  journals  of  the 
two  houses  are  the  highest  class  of  evidence  that  can  be 
adduced  to  establish  or  disprove  such  legislative  acts. 
But,  unless  the  unimpeached  journals  are  in  existence 
to  rebut  it,  the  enrolled  bill  is  prima  facie  proof  of  the 
existence  of  a  statute,  and  of  the  regularity  of  its  enact- 
ment. The  court  is,  under  the  facts  in  this  caae,  amply 
justified  in  adhering  to  the  conclusions  reached  in  the 
former  opinion  relative  to  the  point  now  under  discus- 
sion, that  "the  condition  of  the  house  journal  as  a  record 
of  legislative  action  upon  Ilouse  Koll  251  does  not  justify 
us  in  accepting  it  as  an  unimpeachable  witness,  and  we 
accordingly  hold  that  the  bill  was  passed  in  strict  con- 
formity with  constitutional  procedure." 

We  now  pass  to  the  consideration  of  the  third  point 
made  in  the  brief  on  rehearing;  that  the  body  of  the  act 
is  broader  than  the  title,  and,  therefore,  contravenes  the 
constitutional  mandate  found  in  section  11,  article  3,  of 
that  instrument.  We  will  not  attempt  to  follow  closely 
the  reasoning  in  the  former  opinion,  but  will  answer  such 
objections  as  seem  to  need  it,  and  give  some  of  the  rea- 
sons which  prompt  the  court  in  adhering  to  that  opinion, 
so  far  as  relates  to  this  point.  Counsel  insist  that  that 
portion  of  the  act  which  requires  the  clerk  of  the  district 
court  to  report  the  amount  of  his  fees  at  stated  intervals 
to  the  county  clerk,  with  what  follows  thereafter,  is  not 
germane  to  the  original  section  3  which  it  purports  to 
amend,  but  is  germane  to  section  1.  It  is  argued  that 
section  3  is  a  mere  schedule  of  fees,  and  in  and  of  itself 
does  not  profess  to  designate  the  persons  to  whom  they 
shall  belong,  while  section  1  does.  This,  with  some  oth- 
ers of  the  matters  contended  for  by  counsel,  is  probably 
true,  but  the  trouble  with  the  argument  of  counsel  is 
that  it  assumes  that  section  1  is  complete  in  itself  and 
that  section  3  is  not,  while,  as  a  matter  of  fact,  neither 
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section  makes  sense  without  the  aid  of  the  other.  The 
two  sections,  while  they  are  numbered  separately,  are 
mutually  dependent.  How  this  condition  of  things  came 
about,  a  brief  history  of  th^  chapter  may  assist  us  in  de- 
termining, and  in  the  end  serve  us  in  reaching  a  right 
conclusion  on  the  point  in  controversy.  This  chapter  was 
first  enacted  in  1865.  See  Session  Laws,  1865,  p.  20.  The 
act  is  entitled  "An  act  to  regulate  the  salaries  and  fees 
of  certain  officers  in  the  Territory  of  Nebraska."  Section 
1  is  as  follows:  "Section  1.  Be  it  enacted  by  the  council 
and  touse  of  representatives  of  the  territory  of  Nebraska: 
That  the  salaries  and  fees  of  the  several  officers  herein- 
after named  throughout  this  territory  shall  be  as  they 
are  hereinafter  detennined,  and  no  more."  St^ction  2 
reads:  "Section  2.  The  fees  to  be  received  by  the  clerk 
of  the  supreme  court  shall  be  as  follows,"  and  thereafter 
follows  a  scherlule  of  fees.  Section  3  provides:  "Section 
3.  The  fees  to  be  received  by  the  clerks  of  the  district 
courts  shall  be  as  follows,"  and  here  follows  a  schedule 
practically  as  contained  in  the  present  section  3.  In  1866 
the  statutes  of  the  teiTitory  were  revised  by  the  legisla- 
ture, and  the  statute  in  question  appeared  therein  as 
chapter  19,  without  other  title  than  the  word  "Fees," 
as  is  the  case  in  the  current  Compiled  Statutes,  and  sec- 
tions 1,  2  and  3  are  similar  in  wording  as  at  present.  It 
is  evident  that  the  legislature  sought  brevity  in  the  re- 
vision, and,  therefore,  omitted  the  title  and  section  1  of 
the  original  act,  drawing  section  1  so  that  it  would  ap- 
ply to  all  the  succeeding  sections,  and  at  the  beginning 
of  each  of  such  sections  merely  designatmg  the  officer  for 
whom  the  schedule  was  intended.  Although  this  chap- 
ter has  been  frequently  amended,  its  general  form  has 
continued  to  the  present  time.  This  review  enables  us  to 
understand  why  s(H-tions  1  and  3  are  now  mutually  de- 
pendent, and  why  neither  of  them  taken  alone  makes  com- 
plete sense.  The  chapter  has  been  condensed  from  a  for- 
mer more  expanded  statute,  although  the  sense  of  the 
older  statute  has  been  retained.    Formerly,  section  1  was 
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not  necessary  to  the  sense  of  any  of  the  subsequent  sec- 
tions, except  perhaps  it  made  more  explicit  the  limitation 
on  the  amount  to  be  received  by  the  several  Officers  desig- 
nated in  the  act.  Ever  since  the  revision  however,  sec- 
tion 1  is  necessary  to  the  complete  meaning  of  all  subse 
quent  sections,  as  is  also  each  of  the  subsequent  sections 
necessary  to  the  full  meaning  of  the  first.  Hence,  the 
first  section  must  be  read  in  connection  with  each  of  the 
subsequent  ones,  exactly  as  if  the  former  were  printed 
and  embodied  as  a  part  of  each  of  them.  The  chapter  is 
nothing  more,  so  far  as  concerns  its  substance,  than  one 
section,  with  numerous  subdivisions,  each  of  which  it  is 
true  is  denominated  a  section,  but  which  is  in  fact  merelv 
a  paragraph  or  subdivision.  It  is,  therefore,  as  illogical 
to  call  section  1  complete  as  it  is  to  designate  any  of  the 
subsequent  sections  as  complete.  It  takes  the  first  and 
at  least  one  of  the  sections  following  to  make  complete 
sense — "useless  each  without  the  other."  This  court  has 
frequently  held  that  a  subdivision  of  a  section,  as  num- 
bered in  the  statutes,  may,  so  far  as  relates  to  its  con- 
struction, be  a  section,  within  the  meaning  of  that  word 
as  employed  in  the  clause  of  the  constitution  under  dis- 
cussion. State  V.  City  of  Kearney^  49  Nebr.,  325,  and  cases 
cited.  This  is  the  settled  rule  of  this  court  and  rests  upon 
a  solid  basis  of  reasoning.  If  a  subdivision  of  a  section 
may  be  considered  as  a  sen^tion,  within  the  meaning  of  the 
constitution,  then  there  is  no  reason  why  two  sections  in 
an  act  constituted  as  this  one  is,  where  it  is  necessary  to 
read  both  together  in  order  to  make  sense,  may  not  be 
considered  as  a  single  section,  subdivided  into  clauses, 
with  one  section  or  subdivision  understood  whenever  the 
other  is  read.  If  we  adopt  this  view,  it  is  evident  that  an 
amendment  that  would  be  germane  to  section  1  would 
be  germane  to  section  3,  and  rice  versa,  for  the  two  are 
but  parts  of  a  single  section.  The  principal  argument  of 
counsel  is  to  the  effect  that  the  law  in  question  is  invalid 
because  it  is  clearly  germane  to  section  1  and  not  to  sec- 
tion 3,  and  it  is  contended  that  if  the  amendment  had 
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been  connected  with  section  1,  no  lawyer  would  have 
questioned  its  validity.  This,  we  think,  is  true,  and  for 
that  very  reason  it  is  also  germane  to  the  remaining  por- 
tion of  section  1,  that  is,  section  3.  Nor  is  anything  con- 
tained in  said  amendment  not  germane  to  the  two  subdi- 
visions mentioned,  that  is,  to  section  1  and  section  3,  as 
they  are  designated  in  the  chapter.  The  two  sections 
together,  taken  as  they  were  before  the  attempted  amend- 
ment, accomplished  a  number  of  things.  They  fixed  and 
limited  the  clerk's  salary,  or  income  from  his  office,  the 
amount  he  was  entitled  to  charge  litigants,  and  deter- 
mined the  disposition  to  be  made  of  it.  What  more  do 
the  two  sections,  as  amended,  accomplish?  They  require 
him  to  pay  the  excess  of  a  certain  amount  into  the  county 
treasury,  which  in  effect  merely  limits  him  in  the  amount 
he  is  to  receive.  He  is  further  required  to  report,  at 
stated  intervals,  to  the  county  clerk  the  items  of  fees  that 
have  been  paid  into  his  office.  This  provision  is  merely 
to  enable  the  proper  authorities  to  keep  account  of  the 
condition  of  his  office,  and  is  ancillary  to  the  main  object, 
the  limiting  of  his  fees.  Should  the  county  board  con- 
sider a  deputy  necessary,  it  fixes  his  compensation,  to  be 
paid  out  of  the  avails  of  the  office,  after  the  clerk's  sal- 
ary is  paid.  The  county  board  has  no  power  given  it  to 
name  the  deputies,  or  to  designate  how  many  may  be  ap- 
pointed. The  appointing  power  is  clearly  left  with  the 
clerk,  under  section  43,  chapter  19,  Compiled  Statutes 
Whether  such  deputies  shall  receive  pay  from  the  income 
of  the  office,  and  the  amount  of  such  pay,  are  within  the 
board's  power,  but  no  more.  The  clerk  still  retains  au- 
thority to  appoint  his  assistants,  under  section  43,  but 
they  can  not  be  paid  out  of  the  surplus  unless  the  county 
board  authorizes  it.  This  provision  then  does  nothing 
more  than  dispose  of  the  surplus,  and  in  nowise  conflicts 
with  section  43,  nor  is  it  amendatory  thereof,  and  the 
amendatory  portions  are  germane  to  the  sections  men- 
tioned. 

Nor  do  we  think  the  act  is  special  legislation  as  re- 
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spects  the  respondent  It  is  claimed  that,  althouo:h  the 
act  may  be  valid  as  against  everybody  else,  including  the 
succoj^sor  of  respondent,  he  was  the  only  one  to  whom 
it  was  immediately  applicable  in  so  far  as  relates  to  coun- 
ties having  the  population  of  Douglas,  and  it  was  not 
within  the  range  of  human  possibilities  that  during  his 
term  of  office  there  would  be  anybody  else  to  whom  it 
would  apply,  and  that,  therefore,  the  principle  of  State  v. 
Stidtt,  52  Nebr.,  209,  cited  on  this  point  on  the  former 
opinion  is  not  in  point,  and  that  the  act,  so  far  as  con- 
cerns respondent,  conies  within  the  inhibition  of  section 
15,  article  3,  of  the  constitution,  relating  to  prohibited 
special  legislation.  The  act  in  question  relates  to  all 
clerks  of  district  courts,  cla  sifylng  them  by  the  popula- 
tion of  their  respective  counties.  There  is  nothing  in  the 
bill  to  indicate  that  the  legislature  singled  out  Douglas 
comity  specially.  It  s:o  hai)pens  that  this  county,  by  rea- 
son of  its  population,  falls  in  a  class  to  which  no  other 
county  is  at  pre.-ent  eligible.  There  is  nothing  in  the  act 
which  will  preclude  any  other  county  in  the  state,  so 
soon  as  it  acquires  the  requisite  population,  from  in- 
clusion in  the  same  class.  While  it  is  true  that  the  prob- 
abilities are  against  any  other  county  reaching  this  class 
during  the  term  of  office  now  being  served  by  respondent, 
it  is  not  impossible,  and  there  is  nothing  whatever  in  the 
bill  to  prevent  such  a  county  from  entering  this  class. 
In  the  ab>ence  of  something  more  tangible  than  the  mere 
doclrire  of  probablities,  we  must  hold  that  there  was  no 
intention  on  the  part  of  the  legislature  to.  enact  special 
legislation  in  this  bill,  nor  do  we  think  it  has  done  so. 
The  former  opinion  is,  therefore,  adhered  to. 

Reversed. 
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Claitd  Clary  v.  StaIte  of  Nebraska. 

Filed  April  17, 1901.    No.  11,840. 

1  Credibility  end  Interest  of  WitnesB  for  Jury.  The  credibility  of 
witnesses  is  alone  for  the  jury,  and  the  interest  of  any  witness 
is  proper  to  be  considered  in  weif^hing  his  testimony. 

2.  Isstmctions:  Constrx^ction.  Instructions  must  lt>e  construed  to- 
g-ether. 

3   :    Question  of  Punish^ient.    It  is  not  error  to  tell  the  jury. 


in  a  prosecution  for  assault  with   intent  to  wound,  that  they 
have  nothing*  to  do  with  the  question  of  punishment. 

4.  Intent:  Inference.  The  intent  with  which  an  act  is  done  is  in- 
ferable from  the  act  itself,  and  from  the  facts  and  circum- 
stances surrounding  it. 

Error  from  the  district  court  for  Nemaha  county. 
Tried  below  before  Stuli^,  J.  Affirmed.  Sulj^ivan,  J., 
dissents. 

(Jeorge  W.  CornelT,  for  plaintiff  in  error. 

Fi^auk  N.  Proiff,  Attorney  General,  and  Norris  Broumy 
Deputi/y  eontra, 

Norvai.,  C.  J. 

Claud  Clary  was  convict (h1  of  an  assault  with  intent  to 
wound  one  Charles  Wriji^ht.  The  record  is  here  for  re- 
view without  a  bill  of  exceptions. 

The  instructions  in  the  case  are  numerous  and  lenncthy. 
Eleven  were  given  on  requc^st  of  the  state,  twenty-three 
were  submitted  by  defendant  and  four  were  given  by  the 
court  on  its  own  motion.  It  is  not  now  suggested  that  any 
point  in  the  case  was  not  covered  by  the  charge,  but  it 
is  urgiHl  that  certain  paragrai)hs  of  the  instructions  are 
erroneous,  among  others,  the  following:  "2.  The  credit 
of  a  witness  depends  largely  upon  two  things,  that  is, 
first  his  ability  to  know  what  occurred  and  his  disposition 
for  telling  the  truth  as  to  the  occurrence.  Statements  by 
a  witness  having  superior  opportunities    for    knowing 
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what  took  place  and  superior  intelligence  and  memory, 
and  entirely  uninterested  in  the  event  of  the  suit,  other 
things  being  equal,  is  entitled  to  greater  weight  before 
the  jury.  One  of  the  tests  for  determining  the  credibility 
of  a  witness,  is  his  interest  in  the  result  of  the  suit  As 
a  general  rule  a  witness  who  is  interested  in  the  result 
of  the  suit  will  not  be  as  honest,  candid  and  fair  in  his 
testimony  as  one  who  is  not  so  interested;  but  the  degree 
of  credit  to  be  given  to  each  and  all  of  the  witnesses  is  a 
question  for  the  jury  alone,  and  not  for  the  court."  Two 
criticisms  are  made  upon  this  instruction;  first,  that  it 
is  argumentative,  and  second,  it  encroaches  upon  the  pro- 
vince of  the  jury.  Neither  objection  is  well  taken.  Mani- 
festly, it  is  not  argumentative,  and  when  taken  as  aa  en- 
tirety and  in  connection  with  the  other  portions  of  the 
charge,  it  is  not  vulnerable  to  the  other  attack  made  upon 
it,  by  counsel  for  the  accused.  It  in  effect  told  the  jury, 
and  properly  so,  that  the  credibility  of  the  witnesses  was 
for  them  alone  to  pass  upon  and  in  determining  that 
question  the  interest  of  a  witness  is  proper  to  be  con- 
sidered. By  the  instruction  the  court  expressed  no  opin- 
ion upon  any  issue  of  fact  in  the  case,  and  the  court  so 
stated  to  the  jury  in  the  following  request  tendered  by 
the  defendant.  "1.  The  court  instructs  the  jury  that  in 
the  trial  of  this  case  and  in  the  instructions  given,  the 
court  ha8  in  nowise  attempted  to  express  its  opinion  as 
to  the  guilt  or  innocence  of  the  defendant,  and  you  must 
not  construe  any  actions  or  rulings  of  the  court  in  the 
trial  of  this  case,  or  in  the  instructions  given,  as  an  inti- 
mation of  the  opinion  of  this  court  as  to  the  guilt  or  inno- 
cence of  the  defendant."  The  rule  is  that  instructions 
must  be  construed  together,  and  when  so  construed,  if 
they  state  the  law  applicable  to  facts  and  issues  in  the 
case,  they  will  be  upheld.  But  it  is  argued  that  the  in- 
struction assailed  was  prejudically  erroneous  because  it 
affirmed  the  principle  that  the  testimony  of  any  intelli- 
gent, disinterested  witness,  other  things  being  equal,  is 
entitled  to  greater  weight  than  that  of  one  less  intelli- 
48 
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gent,  and  who  is  interested.  Without  the  bill  of  excep- 
tions we  can  not  know  that  the  accused  was  prejudiced, 
since  his  witnesses  may  have  been  entirely  free  from  in- 
terest, and  more  intelligent  than  those  who  testified  for 
the  state.  If  this  were  so.  I:  is  obvious  that  the  defendant 
was  not  prejudiced  by  the  giving  of  the  instruction.  We 
have  said  that  in  the  absence  of  a  bill  of  exceptions  in- 
structions will  be  presumed  free  from  error,  unless  they 
are  erroneous  under  any  possible  case  made  by  the  proofs 
under  the  issues.  Home  Fire  Ins.  Co.  v.  Weed^  55  Nebr., 
146.  Omaha  B.  R.  Co.  v.  McDcrmoft,  25  Nebr.,  714,  720, 
does  not  conflict  with  the  views  we  have  expressed.  In 
that  case  the  instruction  criticised  was  in  the  following 
language:  "And  you  are  instructed  that  witnesses  who 
are  disinterested  are  entitled  to  more  weight  than  those 
who  for  any  reason  are  shown  to  have  an  interest  in 
the  determination  of  the  case.  A  witness  who  has  a  law- 
suit of  a  similar  character  to  this,  against  the  same  de- 
fendant, is  not  entitled  to  the  same  consideration,  and 
his  opinion  is  not  entitled  to  have  the  same  weight  as 
that  of  a  witness  who  is  disinterested,  and  who  has 
equally  as  good  knowle<lge  of  what  he  testifies  to."  The 
infirmity  in  the  instruction  condemned  is  that  part  which 
suggested  the  idea  that  a  witness  who  has  a  lawsuit 
against  one  of  the  litigants  is  not  entitled  to  the  same 
consideration  as  a  witness  who  is  disinterest (*d.  The  dif- 
ference in  the  two  instructions  is  obvious. 

In  response  to  a  question  put  to  the  court  by  a  juror 
this  instruction  was  given:  "I  have  no  right  to  instruct 
you  as  to  what  sentence  might  be  in  case  the  defendant 
is  found  guilty  on  either  of  the  three  counts  in  the  indict- 
ment. That  is  a  question  [with]  which  you  have  nothing 
in  the  world  to  do.  The  question  that  you  have  to  deter- 
mine is  simply  a  question  of  fact.  It  is  entirely  out  of 
place  for  you  to  consider  what  punishment  might  be  in- 
flicted upon  the  defendant  in  case  he  is  found  guilty  of 
any  offense,  that  is  a  question  that  comes  later  in  the 
case.    You  are  to  consider  the  evidence  adduced  in  this 
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case  and  then  determine  as  to  the  defendant's  guilt  or  in- 
nocence and  nothing  else.  The  law  prohibits  this  court 
from  giving  you  any  instructions,  or  making  any  remarks 
to  you  whatever  as  to  what  punishment  the  defendant 
might  receive  in  case  he  is  found  guilty."  This  instruc- 
tion assumed  nothing,  and  very  properly  told  the  jury  it 
was  none  of  their  business  as  to  the  punishment.  That 
question  in  a  case  like  this  is  for- the  court,  and  arises 
after  verdict  of  guilty,  and  not  before. 

At  the  request  of  the  state  the  court  informed  the  jury 
that  "a  deadly  weapon  is  one  likely  to  produce  death, 
or  great  bodily  injury,  as  a  knife,  an  ax,  or  a  club."  It  is 
urged  that  the  instruction  wa^  prejudicial,  in  that  by 
naming  a  knife  it  emphasized  that  instrument  as  a  deadly 
weapon.  It  did  no  such  thing.  The  court  designated  a 
knife,  an  ax  and  a  club  as  deadly  weapons,  and  empha- 
sized one  of  them  no  more  than  the  others. 

Lastly,  it  is  urged  that  the  fourth  instruction  given  on 
the  request  of  the  state  is  erroneous.  It  reads:  "The 
court  instructs  the  jury  that  the  intent  with  which  an 
act  is  done  is  a  m(  ntal  process,  and  as  such  generally 
remains  hidden  within  the  mind  where  it  is  conceived, 
and  is  rarely,  if  ever,  susceptible  of  proof  by  direct  evi- 
dence, but  must  be  inferred,  or  gathered  from  the  out- 
ward manifestations,  by  the  words  or  acts  of  the  party 
entertaining  them,  and  the  facts  or  circumstances  sur- 
rounding or  attendant  upon  the  assault  with  which  it  is 
charged  to  be  connected."  The  criticism  is  upon  the  use 
of  the  word  "must."  The  court,  by  employing  that  word, 
merely  intended  to  convey  to  the  jury  that  the  intent  of 
a  person  is  deducible  from  his  words  and  conduct  only, 
and  not  that  the  jury  were  obliged  to  infer  the  unlawful 
intent  in  the  case.  The  instruction  was  doubtless  copied 
from  the  opinion  in  liotsch  v.  State,  43  Nebr.,  501. 

It  follows  that  the  judgment  must  be,  and  it  is. 

Affirmed. 
Sullivan,  J.,  dissents. 
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National  Life  Insurance  Company,  appellee,  v.  Mart 

Fitz(;erald  et  al.,  appellants. 

Filed  April  17,  1901.    No.  9,437. 

1.  Action  to   Foreclose  a  Mortgage  Not  Suit  for'  the  "R-i-iovecy  of 

Money  Only.  An  action  to  foreclose  a  mortgage  is  not  a  suit 
to  recover  money  only,  and  consequent Ij"  is  not  within  the  pro- 
hibition of  section  227,  chapter  23,  Compiled  Statutes,  1S99. 

2.  Suit  After  Death  of  Mortgagee:   Filing  of  Claim  Against  Estate. 

A  moitL-^ngce  may,  after  the  death  of  the  mortgagor,  institute 
a  suit  to  foreclose  his  mortgage,  and  the  mere  filinnr  in  the 
county  court  of  the  mortgage  debt  as  a  claim  aga'nst  the  de- 
cedint*s  estate  while  the  foreclosure  suit  is  pending  will  not 
operate  as  a  release  or  discharge  of  the  mortgage. 

3.  right  of  Mortgagee  Under  Statute:   Qu.isre.    Whether,  under  sec- 

tion S4S  of  the  Code  of  Civil  Procedure,  a  mortgagee  is  entitled 
to  have  his  debt  against  the  general  estate  of  a  deceased  mort- 
gagor allowed  in  the  county  court  while  his  foreclosure  action 
is  J  lending,  quivrc, 

4  Fcr.cksire:  Personal  Liability:  Deficiency  Judgment:  Review. 
A  judgment  fixing  the  personal  liability  of  defendants  in  a  fore- 
closure suit  can  only  be  reviewed  after  a  deficiency  judgment 
has  been  rendered. 

Appeal  from  the  district  court  for  Lancaster  county. 
HeaiMl  below  before  LIolmes,  J.    Affirmed, 

James  Mojwlwn,  for  ai)])ellauts. 

S.  L.  Geisthardt,  eonira. 

Sullivan,  J. 

This  cause  comes  here  by  appeal  from  a  decree  fore- 
closinjjj  a  real  estate  mort<i:ase  given  by  John  and  Mary 
Fitzjierald  to  secure  the  sum  of  $12,000  due  from  them 
to  the  Clark  &  Leimard  Investment  Company.  John 
Fitz;L!,eiald  is  now  dead  and  his  widow,  Mary  Fitzgerald, 
is  tlie  administratrix  of  his  estate.  The  appellee,  the 
National  Life  Insurance  Company,  having  succeeded  to 
the  rights  of  the  investment  company,  commenced  this 
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suit  to  foreclose  its  mortgage  after  the  death  of  Mr.  Fitz- 
gerald and  while  his  estate  was  being  administered  in 
the  county  court.    Afterwards,  but  before  the  decree  of 
foreclosure  was  rendered,  the  evidence  of  the  debt  se- 
cured by  the  mortgage  was  filed  in  the  county  court  as 
a  claim  against  the  Fitzgerald  estate.    Upon  this  claim 
the  court  has  not  yet  acted ;  it  has  neither  been  allowed 
nor    disallowed.      Nevertheless,  it  is,  on  behalf  of  ap- 
pellants, contended  that  what  has  been  done  amounts 
in  law  to  a  waiver  and  abandonment  of  the  mortgage. 
The  argument  in  support  of  this  position  is  that  the  filing 
of  the  claim  was  the  assertion  of  a  general  lien  which  is 
inconsistent  with  the  existence  of  the  special  lien  on  a 
part  of  the  decedent's  estate.    Every  mortgagee  secures 
by  his  contract  a  special  lien  on  some  part  of  his  debtor's 
property;  and,  speaking  generally,  a  right  to  appropriate 
the  whole  of  such  property,  if  necessary  to  satisfy  his 
claim.     These  rights  continue  during  the  debtor's  life, 
and  they  are  not  lost  by  his  death.     When  the  debtor 
dies,  the  creditor's  remedy  for  the  enforcement  of  un- 
secured claims  is  altered;  but  his  contract  rights  remain 
the  same  as  before.     He  may  still  enforce  his  spectific 
lien  without  forfeiting  his  right  to  share  with  other  cred- 
itors in  the  general  assets  in  the  hands  of  the  executor 
or  administrator.    It  may  be  that  the  plaintiff  could  not, 
in  view  of  the  provisions  of  section  848  of  the  Code  of 
Civil  Procedure,  enforce  his  claim  in  the  county  court 
during  the  pendency  of  the  foreclosure  suit;  but  that 
question  is  not  now  before  us  and  we  express  no  opinion 
in  regard  to  it    By  section  272  of  chapter  23,  Compiled 
Statutes  of  1899,  it  is  provided  that  "in  all  cases  a  cred- 
itor having  a  lien  upon  the  real  or  personal  estate  of  the 
deceased  by  judgment,  execution  or  attachment  previous 
to  his  death,  may  proceed  to  enforce  said  lien  the  same  as 
if  such  death  had  not  occurred."    Section  287  of  the  same 
act  declares  that  any  creditor  whose  claim  is  secured  by 
mortgage  op  other  lien  may  rely  on  his  security,  and  shall 
not  be  affected  by  any  order  of  the  county  court  settling 
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the  accounts  of  an  executor  or  administrator.  It  is  fur- 
ther provided  by  section  227  of  chapter  23  aforesaid: 
**No  action  shall  be  commenced  against  the  executor  or 
administrator  ex(*ept  actions  to  recover  the  possession 
of  real  or  personal  property,  and  actions  for  relief  other 
than  for  the  recovery  of  money  only,  and  such  actions 
as  are  permitted  in  this  chapter;  nor  shall  any  attach- 
ment or  execution  be  issued  against  the  estate  of  the  de- 
ceased until  the  expiration  of  the  time  limited  by  the 
court  for  the  payment  of  the  debts,  except  in  the  actions 
mentioned  in  this  section,  and  in  the  cases  provided  for 
in  section  two  hundred  and  seventy-two  of  this  chapter." 
An  action  to  foreclose  a  mortgage  is  not  a  suit  for  the 
recovery  of  money  only  {Jones  v.  Nully  9  Nebr.,  57),  and 
consequently  it  is  not  within  the  prohibition  of  this  sec- 
tion.   Null  V.  JoneSy  5  Nebr.,  500,  9  Nebr.,  60. 

Considering  together  the  various  provisions  of  chapter 
23,  supra,  it  is  quite  apparent  that  the  right  of  a  mort- 
gagee to  foreclose  his  mortgage  is  not  affected  in  any 
way  by  the  death  of  the  mortgagor;  and  it  is  equally 
clear  that  the  legislature  did  not  intend  that  the  filing 
in  the  county  court  of  a  claim  secured  by  mortgage  or 
other  lien  on  the  debtor's  property  should  work  a  for- 
feiture of  the  security.  The  following  authorities  bear 
upon  the  question  and  tend  directly  or  inferentially  to 
sustain  the  conclusion  we  have  reached:  Meehan  v.  First 
Nat.  Bank,  44  Nebr.,  213;  State  v.  Nehraska  Savings  Bank, 
40  Nebr.,  342;  Andrews  v.  Morse,  51  Kan.,  30;  KohJi  v.  Hall, 
141  Ind.,  411;  Simms  v.  Richardson,  32  Ark.,  297;  Jones, 
Mortgages,  sec.  1218;  5  Am.  &  Eng.  Ency  of  Law  [1st 
ed.],  213;  8  Am.  &  Eng.  Ency.  Law  [2d  ed.],  1069.  The 
authorities  cited  by  counsel  for  appellant  {Libby  v.  Ctish- 
man,  29  Me.,  429;  Whitney  v.  Farrar,  51  Me.,  418;  Evans 
V.  Warren,  122  Mass.,  303;  Buck  v.  IngersoU,  11  Met 
[Mass.],  226),  to  the  effect  that  a  mortgagee  may  waive 
his  lien  and  will,  under  some  circumstances,  be  held  to 
have  waived  it  by  his  conduct,  are  not,  we  think,  ap- 
plicable to  the  facts  of  this  case.    The  plaintiff  did  not 
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actually  intend  to  abandon  his  lien,  and  he  has  done  no 
act  which  is  inconsistent  with  the  existence  of  the  right 
to  enforce  it.  His  position  is  as  logical  now  as  it  would 
have  been  had  he  brought  a  foreclosure  suit  against 
Fitzgerald  in  his  lifetime  and  afterwards  sued  him  to 
recover  a  personal  judgment  on  the  mortgage  debt. 

Complaint  is  made  of  a  provision  in  the  decree  fixing 
the  liability  of  the  administratrix  for  a  possible  defi- 
ciency. This,  it  would  seem,  is  a  matter  belonging  exclu- 
sively to  the  county  court.  But  this  part  of  the  decree  is 
not  a  final  adjudication,  and  is  not  appealable.  It  can 
only  be  reviewed  after  a  deficiency  judgment  has  been 
rendered.  Millard  v.  Parsi%  57  Nebr.,-  178;  Parmele  v. 
tichroeder,  59  Nebr.,  553,  on  rehearing,  61  Nebr.,  553; 
Morris  v.  Linton^  61  Nebr.,  537. 

The  decree,  to  the  extent  that  it  is  final,  is 

Affirmed. 


Thomas  B.  McPherson  v.  Commercial  Nationai.  Bank 

OF  Ogden. 

Filed  April  17, 1901.    No.  9,444. 

1.  Undertaking  for  Costs  Enforceable,  Though  No  ObVgee  is  Named 

Therein.  An  undertaklnjif  for  costs,  meeting  all  the  require- 
ments of  the  statute  under  which  it  was  gri^^i^*  ^^  valid  and 
enforceable  although  no  obligee  is  named  therein. 

2.  Synonyms:   Bond:    Undertaking.    There  is  no  substantial  differ- 

ence between  "a  bond  for  costs"  and  "an  undertaking  for  costs." 
Each  expression  is  the  recognized  equivalent  of  the  other. 

3.  Clerk  of  State  Court:    Possession  op  Territorial  Records:    Pre- 

sumption. Where  the  clerk  of  a  state  court  for  a  certain  county 
has  possession  of  the  records  of  the  territorial  court  for  the 
same  county,  it  will  be  presumed,  both  courts  being  of  the  same 
description,  that  his  possession  is  rightful. 

4.  Evidence:  Objection  Indefinite  and  Unintelligible.    A  party  can 

not  justly  complain  of  an  adverse  ruling  upon  an  objection  to 
the  introduction  of  evidence  which  is  so  indefinite  as  to  be  unin- 
telligible. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

Byron  O.  Burbauk,  for  plaintiff  in  error. 

Richard  8.  Horion,  contra. 

Sullivan,  J. 

This  cause,  after  having  been  tried  before  a  justice  of 
the  peace,  was  removed  by  appeal  to  the  district  court  of 
Douglas  county,  where  the  plaintiff,  the  Commercial 
National  Bank  of  Ogden,  Utah,  recovered  a  judgment 
against  the  defendant,  Thomas  B.  McPherson,  for  the  sum 
of  1201.55.  The  material  facts  as  found  by  the  trial  judge 
are  as  follows: 

"1st.  That  prior  to  November  30th,  1894,  T.  H.  Ensor 
and  the  Ensor  Remedy  Company  were  plaintiffs  in  actions 
pending  in  the  district  court  of  the  Fourth  Judicial  dis- 
trict of  Utah;  that  on  the  11th  day  of  November,  1894, 
the  defendants  in  said  suits  requested  plaintiffs  to  fur- 
nish security  for  costs  in  each  of  said  actions. 

"2d.  That  on  the  30th  day  Of  November,  1894,  the  de- 
fendant, Thos.  B.  McPherson,  wrote  to  J.  L.  Loar,  the 
attorney  for  plaintiffs  in  said  suits,  requesting  him  to 
show  said  letter  to  the  Commercial  Nati9nal  Bank,  plain- 
tiff herein,  and  asked  them  to  furnish  bond  for  costs;  and 
stating  that  defendant  would  hold  them  harmless  by 
reason  of  their  undertaking. 

"3rd.  That  said  attorney  did  show  said  letter  to  the 
plaintiff,  and  the  plaintiff,  relying  on  said  letter,  pro- 
cured T.  D.  Ryan  and  R.  T.  Hume  to  sign  an  undertak- 
ing for  costs  in  each  of  said  actions. 

"4th.  That  each  of  said  undertakings  was  in  words  and 
figures  following:  'Whereas,  the  defendant  in  the  above 
entitled  action  filed  his  notice  in  the  district  court  of  the 
fourth  judicial  district,  in  the  Territory  of  Utah  and 
county  of  Webster,  notifying  and  requiring  the  plaintiff 
to  furnish  bond  for  costs  in  the  above  entitled  action. 
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"  *Now,  therefore,  in  consideration  of  the  premises,  we, 
the  undersigned,  residents  and  freeholders  of  the  said 
territory  of  Utah  and  county  of  Weber,  do  hereby  jointly 
and  severally  undertake  in  the  sum  of  three  hundred  dol- 
lars (fSOO.OO),  to  the  effect  that  the  plaintiff  will  pay  such 
costs  and  charges  as  may  be  awarded  against  the  plain- 
tiff by  said  judgment  not  exceeding  said  amount,  in  which 
amount  we  acknowledge  ourselves  jointly  and  severally 
bound.  Thomas  H.  Ensor,  By  James  L.  Loar,  His  Atty. 
T.  D.  Ryan.    R.  T.  Hume.' 

"5th.  That  each  of  said  suits  was  prosecuted  in  said 
district  court  to  final  judgment,  and  judgment  rendered 
against  the  plaintiff  for  costs.  In  case  of  Thomas  H. 
Ensor  v.  E.  P.  Bratz  for  the  sum  of  $99.G5.  In  case  of 
Ensor  Remedy  Co.  v.  James  E.  Horrocks,  the  sum  of 
$65.85. 

"6th.  That  the  undertakings  for  costs  furnished  by  the 
plaintiff  were  each  in  conformity  to  and  in  compliance 
with  the  law  of  Utah,  and  the  signers  thereof  were  under 
the  law  of  Utah  legally  liable  thereon. 

"7th.  Tliat  the  signers  of  said  undertakings  paid  and 
satisfied  said  judgments  for  costs,  and  that  the  plaintiff 
herein  furnished  the  money  with  which  to  make  such 
payments,  relying  upon  the  letter  of  defendant  that  he 
would  save  them  harmless  in  so  doing,  and  that  no  part 
of  the  same  had  been  repaid  to  plaintiff  by  defendant,  or 
any  person  for  him." 

The  first  argument  advanced  by  counsel  for  McPherson 
is  that  the  instruments  signed  by  Ryan  and  Hume  were 
not  valid  obligations  to  answer  for  costs,  and  that  the 
judgments  rendered  by  the  district  court  of  the  fourth 
judicial  district  of  the  territory  of  Utah  were  paid  vol- 
untarily and  not  under  legal  compulsion.  It  is  true  that 
there  is  no  obligee  named  in  either  of  the  undertakings, 
but  the  statute  of  Utah  does  not  require  that  there  should 
be.  They  were  binding  engagements,  because  they  con- 
form to  the  requirements  of  the  law  under  which  they 
were  given.    The  validity  of  a  statutory  guaranty  is  not 
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to  be  determined  by  inquiring  whether  it  contains  the 
essential  elements  of  a  common  law  bond. 

It  is  next  contended  that  there  was  a  departure  in  the 
district  court  from  the  cause  of  action  pleaded  before  the 
justice  of  the  peace.  The  bill  of  particulars  states  that 
the  defendant  requested  the  plaintiff  to  furnish  "a  bond 
for  costs,"  while  the  amended  petition  alleges  that  the 
request  was  to  furnish  "an  undertaking  for  costs."  This 
difference  of  description  is  not  substantial.  In  both 
courts  the  foundation  of  plaintiff's  cause  of  action,  as 
pleaded  and  proved,  was  the  letter  written  by  McPherson 
to  Loar.  At  every  stage  of  the  case  the  defendant  was 
well  advised  that  the  plaintiff  was  seeking  a  recovery  on 
the  theory  that  it  had  furnished  security  for  costs  as  re- 
quested. The  issue  tried  before  the  justice  was  the  iden- 
tical issue  tried  in  the  district  court.  It  can  not  be  of 
much  consequence  whether  the  obligation  which  a  non- 
resident plaintiff  is  required  to  give  as  a  condition  to  the 
right  to  prosecute  an  action  in  Utah  is  caJled  a  bond  for 
costs  or  an  undertaking  for  costs.  Each  expression  is 
the  recognized  equivalent  of  the  other;  either  descrii)tion 
is  sufficiently  accurate.  The  learned  counsel  for  defend- 
ant has  endeavored  to  make  a  distinction  that  is  alto- 
gether too  subtle  for  judicial  prehension;  he  has  car- 
ried refinement  of  definition  beyond  practical  limits. 
Sells  V.  Haijijard,  21  N(»br.,  357;  Levi  v.  Fred,  38  Nebr.,  564; 
Ball  V.  Beaumont,  59  Nebr.,  631. 

A  further  contention  in  behalf  of  defendant  is  that 
the  judgment  rendercMi  by  the  district  court  of  the  fourth 
judicial  district  of  the  territory  of  Utah  were  not  estab- 
lished by  competent  proof.  Transcripts  of  the  records  of 
said  court  containing  a  complete  historj'  of  the  cases  of 
Ensor  v.  Bratz  and  Ensor  Remedy  Go.  v.  H  or  rock,  were  of- 
fered and  received  in  evidence  over  objection  that  they 
were  incompetent,  irrelevant,  and  immaterial.  The  cases 
were  pending  and  the  judgments  were  rendered  in  the 
district  court  of  the  fourth  judicial  district  of  the  terri- 
tory of  Utah,  within  and  for  the  county  of  Weber.    The 
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transcripts,  which  were  made  after  Utah  became  a  state, 
are  attested  by  Joseph  P.  Ledwidge  as  "clerk  of  the  dis- 
trict court  of  the  second  judicial  district  of  the  state  of 
Utah,  within  and  for  the  county  of  Weber."  He  states 
in  his  certificate  that  the  transcripts  are  true  and  correct 
copies  of  the  recorded  proceedings  in  said  cases  "as  the 
same  appears  of  record  in  my  office."  We  think  this  cer- 
tificate is  sufficient  in  form  and  substance.  It  shows  that 
Mr.  Ledwidge  had  possession,  in  his  official  capacity,  of 
the  records  of  the  territorial  district  court  for  the  county 
of  Weber;  and  the  presumption  will  be  indulged  that  his 
possession  was  rightful.  But  if  the  certificates  were  im- 
perfect, the  objection  to  the  admission  of  the  transcripts 
in  evidence  would  furnish  no  ground  for  complaint.  It 
was  tod  general;  it  did  not  direct  the  attention  of  the 
court  to  any  specific  defect;  it  was  merely  a  dark  hint 
that  some  defect  existed.  If  an  objection  to  evidence  is 
an  enigma,  it  is  not  error  to  overrule  it;  the  time  of  the 
courts  should  not  be  consumed  in  reading  riddles.  A 
party  can  not  justly  complain  of  an  adverse  ruling  upon 
an  objection  which  is  so  indefinite  as  to  be  unintelligible. 
Gregory  v.  Langdon,  11  Nebr.,  166;  Dworak  v.  Morej  25 
Nebr.,  735;  Rupert  v.  PemteVy  35  Nebr.,  587;  Maul  v.  Drexely 
55  Nebr.,  446;  Krvll  v.  State,  59  Nebr.,  97;  Jewett  v.  Black, 
60  Nebr.,  173. 

The  judgment  is 

Affirmed. 


Jerome  H.  Smith,  appellee,  v.  0.  C.  Neufeld  et  al., 
John  M.  Day,  Intervener^  appellant. 

Piled  Afbil  17, 1901.    No.  11,727. 

1.  Bes  Judicata:    Former  Holding.     The  decision  of  questions  pre- 

sented to  this  court  in  reviewing  the  proceedings  of  the  district 
court  becomes  the  law  of  the  case  and,  for  the  purposes  of  the 
litigation,  settles  conclusively  the  points  adjudicated. 

2.  :  :  Petition:  Ruling  on  Demurrer.    A  decision  of  this 

court  holding  that  a  petition  states  a  cause  of  action  is  an  ad- 
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judication  that  the  facta  pleaded  will,  if  admitted  or  proved, 
entitle  the  plaintiff  to  the  relief  demanded. 

3.  Quia  Timet:  Fbaud  Immaterial.  In  an  action  by  the  vendee  of 
exempt  property  to  quiet  his  title  as  against  judgment  creditors 
of  the  vendor,  fraud  is  an  immaterial  issue. 

Appeal,  from  the  district  court  for  Hamilton  county. 
Heard  below  before  Sornborger,  J.    Affirmed. 

Stark,  Day  d  Orosvenor,  for  appellant: 

Smith  ha«  no  standing  in  a  court  of  equity,  i  .r  the  rea- 
son that  "He  who  comes  into  a  court  of  equity  must  come 
with  clean  hands."  6  Am.  &  Eng.  Ency.  Law  [1st  ed.], 
704. 

Hainer  d  Smith,  contra. 

Sullivan,  J. 

The  appellee,  Jerome  U.  Smith,  having  purchased  of 
Tobias  Voth  certain  real  estate  in  Hamilton  county, 
brought  an  action  against  0.  O.  Neufeld  and  Jacob  1. 
Kroker,  judgment  creditors  of  the  vendor,  to  quiet  his 
title  to  the  property.  The  district  court  sustained  gen- 
eral demurrers  to  the  petition  and  gave  judgment  on  the 
merits  in  favor  of  the  defendants.  The  case  was  then 
brought  by  appeal  to  this  court,  where  a  decision  was 
rendered  reversing  the  judgment  on  the  ground  and  for 
the  reason  that  the  facts  pleaded  were  sufficient  to  con- 
stitute a  cause  of  action  and  to  entitle  the  plaintiff  to 
the  relief  for  which  he  prayed.  When  the  case  went  back 
to  the  district  court  the  intervener,  John  M.  Day,  who 
had  in  the  meantime  succeeded  to  the  rights  of  Neufeld 
and  Kroker,  filed  an  answer,  alleging  that  the  sale  by 
Voth  to  Smith  was  fraudulent  as  to  Voth's  creditors  and 
asking  that  his  judgments  be  established  as  liens  upon 
the  land.  The  evidence  adduced  at  the  trial  having 
clearly  shown  that  all  the  material  averments  of  the  peti- 
tion were  true,  the  court  found  generally  in  favor  of  the 
plaintiff  and  rendered  judgment,  quieting  his  title.    The 
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evidence  bearing  upon  the  charge  of  fraud  in  the  transac- 
tions between  Voth  and  Smith  was  held  to  be  immaterial 
and  no  finding  was  based  upon  it  The  facts  alleged  in 
the  petition  are  fully  set  out  in  the  opinion  of  this  court 
reversing  the  judgment  rendered  by  the  district  court  in 
favor  of  Neufeld  and  Kroker.  Smith  v.  Neufeld,  57  Nebr,, 
660.  That  decision  determined  the  legal  significance  and 
effect  of  those  facts.  It  is  a  binding  adjudication,  from 
the  consequences  of  which  the  parties  can  not  now  es- 
cape. On  the  facte  admitted  by  the  demurrer  it  was 
held  that  Voth  had  no  interest  in  the  property  that  might 
be  sold  upon  execution,  or  by  any  other  means  or  process, 
for  the  satisfaction  of  the  judgments  against  him.  From 
the  same  facte,  when  established  by  evidence,  the  same 
conclusion  results  as  a  matter  of  course.  Oarneau  v. 
Kendall  61  Xebr.,  396;  KHtredge  v.  Stevens,  23  Cal.,  284. 

Following  an  almost  unbroken  line  of  authorities  in 
other  jurisdictions,  this  court  in  a  number  of  early  cases 
held  that  when  a  question  in  controversy  has  been  once 
squarely  decided,  the  decision,  if  acquiesced  in  or  if  not 
recalled,  becomes  the  law  of  the  ease  and  is  binding  upon 
the  parties,  and  those  claiming  through  or  under  them, 
in  all  subsequent  stages  of  the  litigation.  This  doctrine 
was,  it  is  true,  challenged  as  harsh  and  unjust  in  City 
of  Hastings  v.  Foairorihy,  45  Xebr.,  676,  but  it  has  been 
reiterated  and  reaffirmed  in  many  cases  since  decided, 
and  may  now  be  regarded  as  firmly  established  in  the 
jurisprudence  of  this  state. 

The  trial  court  was  right  in  its  conclusion  that  the  evi- 
dence bearing  upon  the  charge  of  fraud  in  the  transfer 
from  Voth  to  Smith  was  not  material.  After  deducting 
from  the  gross  value  of  the  property  the  amount  due  upon 
the  incumbrances  conceded  to  be  valid  and  enforceable, 
the  reaJ  interest  of  Voth  was  only  $267.10.  This  interest 
was  exempt  under  the  homestead  law;  it  could  not  be 
reached  by  creditors,  and  was,  consequently,  incapable 
of  fraudulent  alienation.  Derby  v.  Weyrich,  8  Nebr.,  174; 
Boggs  v.  Thompson^  13  Nebr.,  403;  Oillespie  v.  Brown,  16 
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Nebr.,  457;  Bloedorn  v.  JexcelU  34  Nebr.,  649;  Hooper  v, 
CaHtetier,  45  Nebr.,  67;  Mundt  v.  Hagedorn,  49  Nebr.,  409; 
Roberts  v.  liobinson,  49  Nebr.,  717;  Bank  of  Bladen  v.  David, 
53  Nebr.,  608. 

The  trial  court  having  conformed  its  action  to  the  de- 
cision of  this  court  on  the  former  appeal,  the  judgment 
quieting  plaintiff's  title  should  be,  and  is. 

Affirmed. 


Philadelphia  Mortgage  &  Trust  CJompany,  appellee, 
V.  William  M.  Oyler  et  al.,  Minnesota  Titlr  In- 
surance &  Trust  Company,  appellant, 

consolidated  with 

President  and  Directors  of  the  Insurance  Company 
OF  North  America  v.  William  M.  Oyler  bt  al. 

Filed  APRn.  17, 1901.    No.  9,301. 

1.  Foreclosure  of  Real  Estate  Mortgage:  Deficiency  J^*i>gment:    Lia- 

bility: Beneficial  Interest  in  Result  op  Suit:  ApI^lication 
FOR  Appointment  op  Receiver:  Rights  of  Party.  In  an  action 
to  foreclose  a  real  estate  mortgfage  a  defendant  who  is  liable 
for  a  deficiency  judgment  has  such  a  beneficial  interest  in  the 
result  of  the  suit  that  he  may,  if  proper  grounds  exist  therefor, 
apply  for  and  obtain  the  appointment  of  a  receiver  for  the  pur- 
pose of  preserving  the  property  and  the  income  therefrom,  for 
the  satisfaction  of  the  debts  which  are  a  lien  thereon. 

2.  :  Appointment  op  Receiver.    Where  mortgaged  premises  are 

probably  insufficient  to  satisfy  the  mortgage  debt,  and  the  prop- 
erty is  allowed  to  deteriorate  and  taxes  to  accumulate,  these 
are  grounds  sufficient  to  justify  the  appointment  of  a  receiver 
to  take  charge  of  the  mortgaged  premises,  collect  the  rents  and 
iapply  them  in  such  manner  as  to  preserve  the  property  for  the 
satisfaction  of  the  debt  for  which  it  is  pledged. 

3.  Appointment  of  Receiver:  Evidence.    Evidence  examined,  and  held 

sufficient  to  support  the  order  made  for  the  appointment  of  a 
receiver,  and  the  application  of  the  income  of  the  property  in 
his  hands  for  the  payment  of  the  delinquent  taxes  assessed 
against  the  same.  . 


Vol.  61]  JANUARY  TERM,  1901.  T03 

Philadelphia  Mortgage  &  Trust  Co.  v.  Oyler. 


Appeal  from  the  district  court  for  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

Strode  &  Strode,  for  appellants. 

8.  L.  Geisthardt  and  Field  &  Brown,  contra. 

HOLCOMB,  J. 

Two  separate  actions  in  equity  were  instituted  for  the 
purpose  of  foreclosing  mortgage  liens  on  two  tracts  of 
real  estate,  and  the  recovery  of  the  debts  secured  thereby, 
which  were  afterwards  consolidated  and  prosecuted  as 
one  action.  The  matters  in  controversy  are  common  to 
both  actions  before  consolidation;  hence,the  propriety  of 
treating  them  as  but  a  single  case.  After  the  execution 
of  the  mortgages,  the  pn)perties  mortgaged,  being  two 
adjoining  improved  lots,  wore  several  times  transferred, 
the  grantee  in  each  instance  assuming  and  agreeing,  as 
a  part  of  the  consideration  for  the  purchase  price,  to  pay 
the  mortgage  debt  with  which  the  property  was  encum- 
bered. At  the  time  the  action  was  begun  the  properties 
were  owned  bv  one  Charles  W.  Russell,  a  non-resl- 
dent,  who  prior  to  its  commencement  had  executed  a  sec- 
ond mortgage  on  both  lots  to  the  appellant,  the  Minne^ 
sota  Title  Insurance  &  Trust  Company,  to  secure  the 
payment  of  the  sum  of  $2,000.  After  the  commencement 
of  the  action,  and  on  the  10th  day  of  March,  1896,  the 
Title  Insurance  &  Trust  Company,  subsequent  mortgagee, 
obtained  from  the  owner  of  the  premises  as  further  se- 
curity an  assignment  of  a  lease  to  the  premises  held  by 
the  owner,  and  the  rents  accruing  thereunder,  amounting 
to  the  sum  of  $200  per  month.  During  the  pendency  of 
the  foreclosure  proceeflings,  and  on  Jlay  26,  1896,  the  de- 
fendant and  appellee,  Cochran,  made  application  for  the 
appointment  of  a  receiver  of  the  premises  in- controversy, 
in  which  application  the  mortgagor  and  defendant  Oyler 
afterwards  joined.     A  receiver  was  prayed  for  on  the 
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j*:r()iin(l  that  the  applicants  were  liable  for  any  deficiency 
tliat  nii{i[lit  exist  after  the  sale  of  the  mortgaged  prop- 
1*1  ty;  tliat  the  subsequent  grantees,  who  were  also  liable 
for  a  deficiency,  and  to  whom  they  stood  in  relation  as 
surety  to  principal,  were  non-residents  of  the  state,  with- 
out the  jurisdiction  of  the  court,  and  against  whom  no 
judgment  could  be  rendercMl,  and  that  they  could  obtain 
no  relief  as  against  them,  except  by  resort  to  a  court  of 
foreign  jurisdiction,  in  the  event  they  were  required  to 
pay  any  deficiency  in  the  action  at  bar.    It  is  also  alleged, 
in  substance,  that  the  taxes  on  the  premises  have  not 
been  paid,  and  have  been  suffered  to  become  delinquent 
in  a  large  sum,  and  that  the  i)remi8es  were  liable  to  be 
sold  for  taxes;  that  they  were  in  a  bad  state  of  repair, 
were  going  to  waste,  were  falling  into  decay  and  becom- 
ing unsuitable  for  tenants;  that  the  rents  and  profits  were 
being  diverted  for  the  purpose  of  paying  a  subsequent 
lien,  etc.;  all  of  which  endangered  the  security  and  ren- 
dered the  property  insufficient  to  pay  the  mortgage  debt. 
The  application  was  resisted  by  the  Title  Insurance  & 
Trust  Company  on  the  ground  that  it  held  a  valid  as- 
signment of  the  lease  of  the  premises;  that  the  applicants 
had  no  standing  in  court  for  the  purpose  of  having  a  re- 
ceiver   appointed,  and,  in  case  of  any  deficiency,  had 
ample  recourse  on  the  subsequent  grantees,  who  were 
solvent,  that  the  liussells,  its  creditors  and  subsequent 
grantees,  were  insolvent,  and  unless  the  rents  and  profits 
were  applied  to  its  lien,  it  would  be  remediless;  and  deny- 
ing the  allegations  of  waste.     The  sheriff  was,  on  June 
5,  appointed  a  temporary  receiver.     On  October  6  the 
mortgagees   joined    in    the   api^lication   for   a   receiver. 
On    December  8    the    applicants,    Oyler   and    Cochran, 
moved  to  have  the  sheriff  apply  the  moneys  received 
by  him  as  temporary  receiver  on  the  delinquent  taxes 
assessed   against   the  premises.    This   was   resisted   by 
the  ai)pellant,  who  prayed   for  an  order  directing  the 
sheriff  to  pay  the  moneys  held  by  him  to  it.       As  to  the 
appointment  of  a  permanent  receiver,  and  the  disposition 
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of  the  moneys  collected  by  the  temporary  receiver,  it  was 
ordered  by  the  court  that  a  permanent  receiver  be  ap- 
pointed, and  that  the  temporary  receiver  be  directed  to 
pay  and  apply  the  moneys  received  by  him  on  delinquent 
taxes  assessed  against  the  mortgaged  premises.  Prom 
the  order  directing  the  temporary  receiver  to  pay  the 
moneys  collected  by  him  in  satisfaction  of  taxes  assessed 
against  the  premises,  and  denying  appellant's  motion  to 
have  the  same  paid  to  it,  an  appeal  is  taken  to  this  court, 
and  we  are  called  upon  to  decide  as  to  the  correctness  of 
the  ruling  referred  to. 

It  is  argued  by  appellant  that  the  order  is  in  violation 
of  its  rights  as  an  assignee  of  the  lease  of  the  premises 
and  the  rents  accruing  thereunder;  that  Cochran  and 
Oyler  had  no  such  interest  in  the  suit  as  would  give  them 
a  standing  to  apply  for  the  appointment  of  a  receiver, 
and  that  the  subsi^iuent  grantees,  being  financially  re- 
sponsible for  any  deficiency,  the  applicaMs  would  not 
suffer  any  injury,  and  that  the  evidence  was  not  suflficient 
to  authorize  the  appointment  of  a  receiver.  It  occurs  to 
us  that  but  two  principal  propositions  are  involved  in  a 
proper  discussion  of  the  case:  First,  were  the  applicants, 
occupying  the  position  they  did  with  relation  to  the  suit, 
entitled  on  their  motion  in  a  proper  case  to  have  a  re- 
ceiver appointed;  and  second,  under  the  facts  as  disclosed 
by  the  record,  was  it  an  abuse  of  discretion  in  the  trial 
court  to  appoint  a  receiver  of  the  property  and  direct  the 
payment  of  the  moneys  collected  in  the  manner  stated? 

By  the  provij^ions  of  the  statute  a  receiver  may  be  ap- 
pointed for  several  causes,  among  which  are:  (a)  In  an 
action  by  a  creditor  to  subject  any  property  or  fund  to 
his  claim,  or  between  those  jointly  owning  or  interested 
in  any  property  or  fund  which  is  in  danger  of  being  lost, 
rt^moved  or  materially  injured;  (6)  in  an  action  for  the 
foreclosure  of  a  mortgage,  when  the  mortgag(Ml  property 
is  in  danger  of  being  lost,  removed  or  materially  injured, 
or  is  probably  insuflRcient  to  discharge  the  mortgage  debt; 
and  (e)  in  all  other  cases  where  receivers  have  heretofore 
49 
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been  appointed  by  the  usages  of  courts  of  equity.  CJode 
of  Civil  Procedure,  sec.  266.  The  property  mortgaged  is 
pledged  to  the  payment  of  the  mortgage  debt.  In  equity, 
the  property  must  be  exhausted  before  a  deficiency  judg- 
ment can  be  recovered.  The  mortgage  provided,  in  ex- 
press terms,  that  the  mortgagor  (and  grantees)  would 
keep  the  premises  in  repair,  and  pay  the  taxes  assessed 
against  the  same.  The  charges  to  meet  the  public  rev- 
enues wore  a  prior  lien  to  the  mortgage,  and  as  they  were 
permitted  to  accumulate,  to  that  extent  lessened  the 
mortgage  security  and  enhanced  the  probability  of  a  de- 
ficiency when  resort  was  had  to  proceedings  to  subject 
it  to  the  satisfaction  of  the  debt.  The  property,  by  virtue 
of  the  delinquent  taxes,  was  subject  to  sale  at  any  time, 
which  would  entail  as  an  additional  charge,  costs,  penal- 
ties and  a  high  rate  of  interest,  all  calculated  to  depreci- 
ate the  value  of  the  mortgage  security.  If  in  all  these 
matters  the  appellant  was  charged  with  notice  at  the 
time  of  taking  its  se<»ond  mortgage  security,  as  assignee 
of  the  lease  of  the  premises  and  the  rents  accruing  there- 
under, it,  by  that  fact  alone,  stood  in  no  better  position 
than  the  owner  and  lessor. 

The  applicants  for  the  appointment  of  a  receiver  had 
such  an  interest  in  the  result  of  the  suit  as  made  it  of  vital 
importance  to  thfm  that  the  premises  should  be  pre- 
served from  waste  and  decav,  from  tax  liens  or  other 
causes  which  would  lessen  the  security  for  the  debt  for 
which  they  were  i)ersonally  liable.  Tliey  had  no  ade- 
quate and  certain  remedy  with  respect  to  the  alleged 
solven<*y  of  th(4r  subsequent  grantees,  who  were  pe- 
cuniarily liable  for  any  deficiency,  and  who  stood  to  them 
in  the  relation  of  principal  and  surety.  These  parties 
were  beyond  the  jurisdiction  of  the  court,  and  were  not 
parties  to  the  action.  Nothing  could  be  determined  as 
against  them  as  to  any  liability  for  a  deficiency.  In  juris- 
dictions where  insolvency  of  a  mortgagor  is  required  in 
determining  the  inadequacy  of  security  for  the  purpose 
of  furnishing  a  basis  for  the  appointment  of  a  receiver, 


Vol.  61]  JANUARY  TERM,  IdOl.  TO' 

—     -     -     — M^^^  _ I ' ■ ^_^j^^^^,^^^^.^,^^M^^^^^^^^^ 

Philadelphia  Mortgrasre  &  Trust  Co.  v.  Oyler. 


absence  of  a  solvent  mortgagor  or  other  person  liable  per- 
sonally for  the  debt  is  held  to  be  sufficient,  the  same  as 
though  insolvency  was  made  the  basis.  For  reasons 
analogous,  the  alleged  solvent  grantees  being  without  the 
jurisdiction  of  the  court,  the  fact  of  their  solvency  would 
not  prevent  the  appointment  of  a  receiver,  if  otherwise 
proper.  Under  our  statute,  the  insolvency  of  the  mort- 
gagor or  other  pei*son  liable  for  the  mortgage  debt  is  not 
required  before  the  appointment  of  a  receiver  is  justified. 
"Where  the  mortgaged  property  is  probably  insufficient 
to  discharge  the  mortgage  debt,"  says  the  statute,  a  re- 
ceiver may  be  appointed.  The  receivership  is  asked  only 
for  the  purpose  of  preserving  the  property,  sequestering 
the  rents  and  profits  and  having  them  applied  to  the  ex- 
tinguishment of  taxes,  which  are  a  first  and  prior  lien, 
which  enhances  the  se<*urity  of  the  second  as  w^ell  as  the 
first  mortgage,  and  is  in  the  interest  of  all  parties  con- 
cerned. 

The  appellant*s  position  is,  in  effect,  to  have  its  second 
mortgage  declared  a  prior  lien  over  all  others,  by  direct- 
ing the  income  of  the  property,  which  in  equity  and  un- 
der the  terms  of  the  mortgage  should  be  applied  to  the 
pr(  servation  of  the  property  and  the  payment  of  charges 
existing  against  the  same  for  purposes  of  revenue,  to  be 
paid  to  it.  As  between  the  subsequent  mortgagee  and 
persons  liable  personally  for  a  deficiency,  the  equities  are 
in  favor  of  the  latter,  who  should  be  relieved  of  liability 
before  the  property  or  the  income  therefrom  should  be 
taken  to  satisfy  the  debt  due  under  the  subsequent  mort- 
gage. The  statute  does  not  restrict  the  application  for  a 
receiver  to  a  plaintiff,  nor  is  it  believed  such  was  intended 
by  the  legislative  enactment.  A  defendant  may,  in  a 
proper  case,  be  heard  to  make  such  an  application.  A 
receiver  will  be  appointed  when  justice  and  equity  will 
thereby  be  promoted  (Beach,  lieceivers,  sec.  12);  and  ou 
the  application  of  a  defendant  against  a  co-defentlant 
when  a  party  is  beneficially  interested,  and  to  prevent 
fraud  and  spoilation.    Beach,  Receivers,  sec.  53;  State  v. 
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Xoj'tlhrn  C,  R.  Co.,  18  Md.,  194;  Henshaw  v.  Wells,  9 
Humph.  [Tenn.],  566.  It  would  be,  it  seems  to  us,  per- 
missible for  a  mortgagor  of  premises  afterwards  conveyed 
to  a  third  party,  and  which  secured  a  debt  upon  which  he 
was  personally  liable,  in  an  action  to  foreclose  such  mort- 
gage, and  where  waste  or  inadequacy  of  security  is  made 
the  basis,  to  apply  for  a  receiver  of  such  premises  for  the 
pur|)()se  of  having  the  debts  satisfied  out  of  the  property 
pledged  to  their  payment  according  to  priorities,  regard- 
less of  the  question  of  his  solvency  and  liability  to  meet 
a  deficiency  by  reason  of  his  personal  liability,  and  in 
this  case  we  hold  that  the  mortgagor  and  grantee  had 

F'.uch  a  substantial  and  beneficial  interest  in  the  suit  bv 

• 

reason  of  their  personal  liability  for  the  debt  as  would 
give  them  a  standing  in  a  court  of  equity  for  the  purpose 
of  applying  for  a  receiver  to  take  charge  of  and  preserve 
(he  mortgaged  property,  and  apply  the  income  to  the 
l>ayment  of  taxes  or  in  satisfaction  of  the  mortgage  debt, 
and  thus  lessen  their  liability  and  save  them  from  injury 
by  reason  of  a  judgment  for  deficiency. 

On  the  second  proposition,  to-wit,  the  sufficiency  of  the 
evidi^nce  to  wan-ant  the  appointment  of  a  receiver,  we 
think  it  abundant  to  justify  the  action  taken.  The  rule 
is  that  an  appointment  of  a  receiver  will  not  be  disturbed 
on  appeal,  unless  it  clearly  appear.s  that  there  has  been 
an  abuse  of  discretion  and  the  order  ought  not  to  have 
been  entered.  Beach,  Iteceivers,  sec.  118;  Rolmis  r. 
WiiHhmgton  Nat  Bank,  37  Pac.  Rep.  [Wash.],  26;  Sanders 
V.  Slaughter,  89  Ga.,  34;  Beaumont  v,  Beavniont,  166  Pa. 
St.,  615;  Flnker  v.  Emporia  C.  R,  Co.,  48  Kan.,  577.  And 
where  the  order  is  based  on  conflicting  evidence,  it  will 
not  be  disturbed,  unless  clearly  wrong.  Beaumont  r. 
Beaumont,  supra;  Nimoek.^  v,  Shingle  Co.,  110  N.  Car.,  230; 
Povder  v.  Tate,  00  Ind.,  330.  Wh(*re  the  mortgaged  prem- 
ises are  probably  insufficient  to  satisfy  the  mortgage 
d(»bt,  the  property  allowed  to  deteriorate,  and  taxes  to 
accumulate,  these  circumstances  are  all  reasons  appeal- 
ing strongly  to  a  court  of  CM[uity  for  the  appointment  of 
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a  receiver  to  take  charge  of  the  mortgaged  premises,  col- 
lect the  rents  and  apply  them  in  such  manner  as  to  pre- 
serve the  property  for  the  satisfaction  of  the  debts  for 
which  it  has  been  pledged.  Rogers  v.  Marshall/SS  How. 
Pr.,  43;  Beach,  Iteceivers,  sec.  530  ;Wa/Z  Street  Fire  Ins.  Co,  v. 
Loud,  20  How.  Pr.  [N.  Y.],  95;  Stockman  v.  WaJlis,  30  N.  J. 
Eq.,  449;  Finch  v.  Houghton,  19  Wis.,  163;  Haugan  v.  Net- 
land,  53  N.  W.  Kep.  [Minn.],  873;  ^chreibcr  v.  Carey,  4  N. 
W.  Rep.  [Wis.],  124;  Farmers  Nat  Bank  v.  Bachis,  66  N. 
W.  Rep.  [Minn.],  5.  In  Philadelphia  Mortgage  &  Trust  Go, 
r.  Coos,  47  Nebr.,  804,  813,  this  court  announces  the  rule  as 
follows:  "The  fact  that  the  mortgaged  premises  are  of  in- 
sufficient value  to  pay  the  amount  of  plaintiff's  claim, 
and  costs,  coupled  with  the  further  facts  that  the  order 
confirming  the  sale  may  possibly  be  reversed,  that  the 
defendant  is  collecting  the  rents  and  refuses  to  apply  the 
same  on  the  decree  or  in  payment  of  the  taxes  and  as- 
sessments against  the  property  or  to  keep  the  premises 
insure^!,  and  the  liability  of  the  real  estate  being  sold  for 
the  non-payment  of  said  taxes,  justify  the  appointment  of 
a  receiver."  The  case  at  bar  comes  entirely  within  the 
reason  of  the  rule  in  the  case  just  cited. 

The  order  of  the  district  court  complained  of  is  right 
and  should  be  affirmed,  which  is  accordingly  done. 

Affirmed. 


Tecumseh  National  Bank  op  Tecumseh  v.  Mary  A,  S. 

McGee. 

Piled  Apbo.  17, 1901.    No.  11,761. 

1.  Exception  to  the  Rule  that  Administrator  or  Pereonal  Represen- 
tative of  Decedent  Must  Prosecute  for  Debts  Due  Estate:  Sub- 
stitution OF  Heib  at  Law.  While  the  general  rule  is  that  an 
administrator  or  personal  representative  of  a  decedent's  estate 
must  prosecute  actions  for  recovery  of  debts  due  the  estate, 
there  are  exceptions  to  the  rule;  and  in  the  present  case  held 
that  the  order  of  the  trial  court,  substituting  an  heir  at  law 
and  permitting  her  to  prosecute  the  action  for  her  interest  in 
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the  claim  in  controversy  in  her  own  name,  the  other  heirs 
haWng  settled  and  compromised  theirs,  was  not  erroneous. 

2.  Set'ing  Aside  Order  of  Dismissal  Kade  on  Stipulatioii:    Hkib  at 

Law  Si'BSTiTUTED  Plaintiff:  Absence  or  Bill  of  Exceptions: 
PRKSUMPTION.  Where,  during:  the  proceedings  in  an  action  to 
recover  a  debt  alleged  to  be  due  an  estate,  the  trial  court,  on 
application  of  an  h^ir  at  law,  sets  aside  an  order  of  dismissal 
made  at  the  same  term,  on  a  stipulation  entered  into  by  the 
administrator  and  the  defendant,  and  permits  the  heir  at  law 
to  be  substituted  plaintifE  and  prosecute  the  option  in  her  own 
name  and  right  for  her  interest  in  the  subject-matter  of  the 
litigation,  and  the  evidence  upon  such  hearing  has  not  been  pre- 
served in  a  bill  of  exceptions,  the  presumption  is  that  there  was 
suflicient  evidence  to  support  the  finding  and  order  made  by  the 
trial  court  on  such  hearing. 

3.  Settlement  by  Administrator:  Kiohts  of  Heir  at  Law:    Power  of 

Court:  Substitution.  Where  a  settlement  of  a  matter  in  liti- 
gation is  entered  into  by  the  administrator,  which  is  prejudicial 
to  the  substantial  rights  of  an  heir  at  law,  and  not  such  as 
properly  protects  her  interests,  or  was  entered  into  collusively 
and  in  fraud  of  her  rights  and  without  her  consent,  held,  the 
court  may  properly,  under  the  circumstances,  permit  the  heir 
at  law  to  be  substituted  to  prosecute  the  action  in  her  own 
name. 

4.  Substitution:    Statute  of  Limitations.     Such  substitution  would 

not  be  equivalent  to  the  beginning  of  a  new  action,  and  the  stat- 
ute of  limitations  can  not  be  interposed  by  reason  thereof. 

5.  Matters  of  Law  Hay  Be  Properly  Withdrawn  from  Jury.    Action 

of  the  trial  court  in  disposing  of  the  first,  second  and  third  de- 
fenses, pleaded  in  the  answer,  as  matters  of  law,  to  be  decided 
by  the  court,  and  withdrawing  the  same  from  the  consideration 
of  the  jury,  held  proper. 

6.  Bulings  of  Trial  Court  Hade  During  Pendency  of  Action  Are  Bes 

Adjudicata.  Where  the  questions  raised  by  the  defense  pleaded 
have  been  disposed  of  by  the  rulings  of  the  trial  court,  made 
during  the  pendency  of  the  action,  they  have  become  res  ad- 
judicata^  and  are  not  proper  questions  to  be  tried  by  the  jury  as 
issues  of  fact. 

7.  Bank  Officer  and  Stockholder:  Transfer  of  Interest:  Direct  Le- 

gal Interest.  Where  a  person  was  a  stockholder  and  an  officer 
in  a  bank  at  the  time  of  an  alleged  deposit  out  of  which  litiga- 
tion grew,  but  before  the  litigation,  and  long  prior  to  the  death 
of  the  plaintiff  who  began  the  litigation,  transferred  all  his 
interest  in  the  bank  and  severed  his  connection  therewith,  he 
would  not,  on  a  subsequent  trial  of  the  case,  after  the  death  of 
the  plaintiff,  by  reason  of  his  prior  connection  with  the  bank, 
be  incompetent  to  testify  as  to  transactions  had  with  the  de- 
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ceased  plaintiff  at  the  time  of,  and  relating  to,  the  alleged 
deposit,  and  would  not  have  a  direct  legal  interest  in  the  result 
of  the  suit,  within  the  meaning  of  section  329  of  the  Code. 

8.  Witness:   Direct  Legal  Interest.    If  a  judgment  pronounced  in  a 

pending  action  will  be  legal  evidence  for  or  against  the  witness 
in  another  action,  then  such  witness  has  a  direct  legal  interest 
in  the  result  of  the  suit,  which  renders  his  testimony  incom- 
petent under  the  provisions  of  said  section. 

9.  Wi  n  ss:    Incompetent  Testimony.     Testimony  of  witness  as  to 

transactions  inquired  about  held  incompetent  as  against  the  rep- 
resentatives of  the  deceased  by  reason  of  his  connection  with 
the  firm  or  bank  of  Russell  &  Holmes,  of  which  he  was  a 
member, 

10.  Testimony  of  Deceased  on  Former  Trial:    Particular  Transac- 

tion Involved.  Where  testimony  of  a  deceased  person  taken 
on  a  former  trial  is  read  in  evidence  at  a  subsequent  trial,  but 
not  relating  to  a  particular  transaction  involved  in  controversy, 
the  testimony  of  a  witness  regarding  such  particular  transac- 
tion is  not  thereby  rendered  admissible, 

11.  Instruction:   Onus  Probandi:    Fair  Preponderance  of  Evidence. 

Where,  under  the  pleadings,  the  burden  was  on  the  defendant, 
it  is  not  error  to  charge  the  jury  that  "unless  you  find  further 
that  the  defendant  has  proved  by  a  fair  preponderance  of  the 
evidence  that  defendant  has  paid  to  George  W.  Harmon  or  the 
bank  of  Russell  &  Holmes  on  the  authority  of  George  W.  Harmon 
the  sum  of  $5,000  and  interest,  if  you  find  that  interest  was  to 
be  paid  by  defendant  bank,  you  must  find  for  the  plaintiff.** 

12.  Instructions.    Instructions  examined,  and  found  to  be  pertinent 

to  the  issues  as  presented  by  the  pleadings,  and  the  giving  of 
the  same  without  error. 

13.  Evidence.    Evidence  examined,  and  found  to  support  the  verdict 

and  the  judgment  rendered  thereon. 


Error  from  the  district  court  for  Johnson  county. 
Tried  below  before  Stubbs,  J.    Affirmed. 

8.  P.  Davidson  and  Frank  M.  Hall,  for  plaintiff  in  error. 
Jefferson  H.  Broady  and  E.  F.  PettiSy  contra. 

HOLCOMB,  J. 

The  plaintiff's  right  of  action  is  based  on  an  alleged 
deposit  of  15,000  made  by  one  George  W.  Harmon  in  the 
defendant  bank,  plaintiff  in  error  in  this  court.     On  a 
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former  appeal  the  case  was  reversed,  because,  under  the 
answer  which,  by  stipulation,  was  permitted  to  be  filed 
after  the  trial,  the  plea  of  payment  was  tendered,  and  the 
instructions  failed  to  properly  present  to  the  jury  that 
issue.  Tecumseh  Nat.  Bank  v.  Harmon^  48  Nebr.,  222,  226. 
Bays  Commissioner  Irvine  in  that  opinion:  "As  the  is- 
sues stood  at  this  time,  the  petition  was  on  a  deposit. 
The  answer  was  a  general  denial,  and  under  this  answer 
the  defendant  could  not  prove  discharge  by  payment  or 
otherwise;  but  under  the  answer  as  finally  filed,  while  it 
was  perhaps  not  very  artificially  drawn,  the  issue  of  pay- 
ment was  presented;  and  the  question  was  not  merely 
whether  a  deposit  had  been  made  on  March  6,  but  it  was 
whether  the  bank  had  discharged  the  liability  thereby 
incurred  by  collecting  the  check  and  paying  its  proceeds 
to  Bussell  &  Holmes,  in  pursuance  of  plaintiflf's  direc- 
tion." The  issues  respecting  the  alleged  deposit  and  the 
discharge  of  the  obligation  thereby  created  remain  sub- 
stantially the  same  as  in  the  first  trial.  After  the  case 
was  reversed  and  remanded  for  further  proceedings,  the 
then  plaintiff,  George  W.  Harmon,  died,  and  the  action 
was  revived  and  pros<^cuted  in  the  name  of  the  admin- 
istrator of  the  estate  of  the  decedent.  A  second  trial  was 
had,  resulting  in  a  disagreement  of  the  jury.  Thereafter 
the  administrator  entered  into  a  compromise  and  settle- 
ment of  the  case  by  defendant  paying  J800,  or  J200  for 
each  of  the  four  heirs  of  the  estate.  A  stipulation  em- 
bodying the  terms  of  the  settlement  was  entered  into 
and  filed  in  the  case,  upon  which  judgment  was  rendered. 
The  stipulation  seems  to  have  had  the  consent  and  sup- 
port of  three  of  the  heirs,  one  of  whom  was  also  a  stock- 
holder in  the  defendant  bank.  The  fourth  heir,  who  was 
afterwards  substituted  plaintiff  in  the  action,  and  who 
is  now  the  defendant  in  error,  at  the  same  term  of  court 
at  which  the  stipulation  of  settlement  was  filed  and  judg- 
ment rendered  thereon,  presented  a  motion  and  objec- 
tions to  the  settlement,  claiming  that  it  was  without  her 
knowledge  or  consent  and  unauthorized,  and  violative 
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of  her  rights  as  one  of  the  children  of  the  deceased,  an 
heir  to  the  estate,  and  that  the  court  was  without  juris- 
diction to  enter  the  order  made  without  her  consent,  and 
prayed  that  the  settlement  and  the  judgment  thereon  be 
vacated  and  set  aside,  and  that  she  be  permitted  to  be 
substituted  as  plaintiff  and  prosecute  the  action  in  her 
own  name,  in  the  event  the  administrator  refused  or  neg- 
lected so  to  do.  After  a  hearing  on  the  motion,  the  evi- 
dence taken  at  the  time  not  being  preserved  in  a  bill  of 
exceptions,  the  court  sustained  the  motion  as  to  the  one- 
fourth  interest  in  the  cause  of  action  set  forth  in  the 
petition  of  the  party  objecting,  upon  condition  that  she 
pay  or  return  to  the  defendant  the  |200  paid  to  the  ad- 
ministrator SLS  her  proportion  of  the  money  paid  under 
the  terms  of  the  settlement.  This  she  did,  and  thereupon 
was  permitted  to,  and  did,  prosecute  the  action  to  final 
judgment  in  her  favor  for  one-fourth  of  the  amount 
found  due  on  the  cause  of  action  stated  in  the  petition. 
Prom  this  judgment  the  defendant  prosecutes  error  to 
obtain  a  review  of  the  proceedings  had  in  the  trial  court. 
It  is  contended  that  the  order  substituting  and  per- 
mitting the  defendant  in  error  to  prosecute  the  action  in 
her  own  name,  as  was  done,  was  erroneous,  and  that  she 
is  without  legal  capacity  to  sue;  that  the  administrator 
alone  can  prosecute  the  action,  involving,  as  it  does,  a 
claim  due  the  estate  of  which  he  is  the  duly  constituted 
and  legal  representative,  and  we  are  cited  to  the  case  of 
Cox  V.  Teazel,  49  Nebr.,  343  in  suj^port  of  the  contention. 
In  the  first  and  second  paragraphs  of  the  syllabus  in  that 
case  it  is  held:  "Generally,  an  action  to  recover  a  debt 
payable  to  a  deceased  intestate  must  be  brought  by  the 
administrator  of  the  estate."  "Such  an  action  cannot  be 
maintained  by  the  heirs  at  law,  unless  there  be  no  de- 
mands against  their  decedent  ancestor,  and  there  has 
.  been  no  administration,  or  the  administration  has  been 
closed."  Says  Nohval,  J.,  in  the  opinion,  page  349; 
"Counsel  for  plaintiffs  below  concede  the  general  rule 
to  be  that  the  heirs  cannot  suo  for  assets  belonging  to 
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an  estate  of  an  intestate,  but  that  such  action  must  be 
brought  by  the  administrator.  They  insist,  however,  that 
this  rule  has  a  general  recognized  exception,  that  when 
it  is  shown  that  the  estate  owes  no  debts  and  that  no 
letters  of  administration  have  been  granted,  the  title  to 
the  personal  property  and  choses  in  action  passes  to  the 
heirs  and  they  may  sue  to  recover  the  same,  and  distrib- 
ute the  assets  among  themselves  without  the  expense  of 
administration.  That  such  doctrine  exists  and  is  abun- 
dantly sustained  by  the  authorities,  cannot  be  doubted. 
Where  there  are  no  liabilities  or  debts  against  the  estate 
of  an  intestate,  there  is  no  necessity  for  increasing  the 
expense  of  administration,  and  in  such  case  the  heirs 
may  maintain  an  action  to  recover  a  debt  owing  the 
estate.  ♦  ♦  •  His  estate  had  not  been  fully  settled, 
nor  is  it  alleged  that  even  the  costs  of  administration 
have  been  paid;  hence,  the  administrator,  and  not  the 
heirs,  had  the  right  to  recover  the  debts  due  his  intes- 
tate." The  purpose  of  the  rule  unquestionably  is  to  pre- 
vent different  suits  on  the  same  cause  of  action,  and  it  is 
also  necessary  because  the  creditors  of  an  estate  have 
an  interest  therein,  which  can  be  protected  only  by  the 
personal  rt^presentative,  to  whom  they  may  look  for  the 
conservation  of  the  estate  and  its  assets  until  the  debts 
against  the  same  are  satisfied  and  the  costs  of  adminis- 
tration paid,  after  which  no  other  interests  are  involved, 
save  those  of  the  heir^  who  may  then  be  allowed  to 
prosecute  in  their  own  names  an  action  for  the  recovery 
of  a  debt  due  the  estate.  There  is  a  marked  distinction 
between  the  case  at  bar  and  the  one  cited.  The  condi- 
tions are  entirely  dissimilar.  By  the  stipulation  of  set- 
tlement the  defendant  agreed  to  and  paid  $200  to  each 
of  the  four  heirs  of  the  decetised,  except  the  defendant 
in  error,  and  for  her  $200  was  paid  to  the  administrator 
for  her  use  as  the  only  remaining  heir  at  law  of  said  de- 
ceased. This  payment  she  refused  to  authorize,  accept  or 
consent  to.  No  creditors  of  the  estate  were  concerned 
in  the  settlement.     It  was  not  made  with  the  adminis- 
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trator  for  the  purpose  of  swelling  the  assets  of  the  estate 
to  pay  debts.  These  had  evidently  been  provided  for. 
The  right  of  the  heirs  at  law  were  recognized,  and  as  to 
three  of  them  the  money,  according  to  the  terms  of  the 
settlement,  was  paid  direct,  and  their  consent  obtained 
and  authority  recognized.  The  money  for  the  fourth 
heir  only  was  paid  to  the  administrator  and  for  her  use 
and  benefit.  The  defendant  bank  was  a  party  to  all  these 
proceedings  and,  having  recognized  the  rights  and  au- 
thority of  the  heirs  at  law  in  the  premises,  ought  now  to 
be  estopped  from  denying  the  substituted  plaintiff's 
right  to  repudiate  the  settlement  as  to  her  and  prosecute 
on  her  own  behalf  for  her  interest  in  the  debt  sued  for. 
The  other  heirs  at  law,  having  accepted  the  benefits  of 
the  settlement  so  far  as  it  affected  them,  are  not  now  in 
a  position  to  claim  anything  from  the  defendant  by  rea- 
son of  its  obligation  on  the  alleged  deposit.  The  case 
is  thus  taken  out  of  the  general  rule  respecting  the  right 
of  the  personal  representative  to  prosecute  an  action  and 
represent  the  interests  of  creditors  and  heirs  in  a  deced- 
ent's estate.  The  right  of  recovery  in  the  case  at  bar  is 
restricted  to  the  interest  of  one  only  of  the  heirs  at  law. 
The  defendant  has  received  from  her  the  J200  paid  for 
her  use  to  the  administrator,  and  is  thus  estopped  from 
claiming  a  settlement  of  the  controversy  as  to  such  in- 
terest. The  evidence  submitted  on  the  motion  to  vacate 
the  order  of  dismissal  entered  on  the  stipulation  of  set- 
tlement we  are  to  assume  is  sufficient,  and  the  order  can 
not  now  be  subject  to  review.  We  may  presume,  in  the 
absence  of  this  evidence,  that  it  was  shown  that  the 
estate  was  settled  up,  or  so  far  that  all  necessary  ar- 
rangements had  been  made  for  the  satisfaction  of  all 
claims  against  the  estate  and  the  costs  of  administration, 
leaving  the  subject  of  the  present  controversy  purely  one 
affecting  the  rights  and  interests  only  of  the  heirs  at  law. 
But  even  if  this  is  not  the  case,  the  proceedings  must  be 
regarded  as  an  exception  to  the  general  rule.  By  the 
terms  of  the  compromise  the  heirs,  or  the  estate,  were 
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receiving  but  little,  an  insignificant  sum  compared  with 
the  amount  claimed  in  the  petition.  There  was  no  sub- 
stantial increase  in  the  general  assets  of  the  estate.  The 
sums  paid  went  to  the  heirs  at  law.  One  heir  disavowed 
the  settlement,  and  certainly  had  the  right  to  be  heard 
in  her  own  behalf,  if  not  for  the  estate  and  all  interests 
represented  therein.  The  court  found  in  her  favor.  This 
was  equivalent  to  finding  that  the  settlement  was  un- 
wise and  improvident,  and  prejudicial  to  her  substantial 
rights  or  collusive  and  in  fraud  of  her  rights,  and  that 
the  act  of  the  representative  of  the  estate  was  not  such 
as  to  properly  protect  her  interests.  Thereupon  she  wa« 
given  the  right  to  prosecute  in  her  own  behalf.  This, 
we  think,  was  proper  to  be  done  under  the  circumstances 
of  the  case,  and  no  error  was  committed  in  so  doing.  15 
Ency.  PI.  &  Pr.,  639;  United  States  Trust  Go.  v.  New  York, 
W.  S.  d  B.  R.  Co.,  67  How.  Pr.  [N.  Y.],  390;  Qaackenbush 
V.  Leonard,  10  Pai.  Ch.  [N.  Y.],  131;  Ilolley  v.  Glover,  9 
Pai.  Ch.  [N.  Y.],  9;  Dugger  v.  Tayloe,  60  Ala.,  504,517; 
Story,  Equity  Pleading,  sec.  514;  1  Daniell,  Chancery 
Pleading  &  Practice,  324. 

It  is  asserted  by  plaintiffs  in  error  that  the  cause  of 
action  as  to  the  substitute<l  plaintiff  in  the  court  below 
is  barred  by  the  statute  of  limitations.  This  is  upon  the 
theory  that  the  act  of  substitution  was  equivalent  to  the 
commencement  of  a  new  action.  We  are  unable  to  agree 
with  counsel  in  this  view  of  the  case,  and  must  hold 
that  the  action  was  but  the  continuation  of  the  prior 
proceedings,  and  that  during  its  pendency  the  statute 
did  not  run.  There  is  no  change  of  the  cause  of  action 
pleaded  in  the  original  petition  or  abandonment  thereof; 
nor  is  there  a  change  of  parties,  except  that  the  real 
party  in  interest  was  substituted  for  the  administrator. 
The  supplemental  petition  presents  no  amendment  to 
the  cause  of  action  originally  pleaded,  but  only  matters 
occurring  after  the  commencement  of  the  action,  and 
more  particularly  with  reference  to  the  action  taken  re- 
garding the  settlement,  and  which  led  to  the  substitution 
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of  the  plaintiflf  in  place  of  the  administrator,  and  grant- 
ing her  leave  to  prosecute  from  th^it  stage  of  the  pro- 
ceeding forward.  The  issues  as  originally  presented  have 
continued  until  the  present  to  be  identical,  save  as  a  set- 
tlement with  the  three  heirs  mentioned  has  reduced  the 
demand  against  the  defendant  in  that  proportion.  The 
case  is  analogous  to  one  of  revivor  or  substitution  of  par- 
ties by  reason  of  change  in  interest  during  the  pendency 
of  the  action,  and  the  same  rule  as  to  the  running  of  the 
statute  would  apply  in  each  instance.  The  cases  cite<l 
{Ih(er,Hi(ita  v,  Tecumseh  Nat.  Bank,  57  Nebr.,  504;  Wigton 
V.  Smith,  57  Nebr.,  299)  are  not  in  point.  In  each  of  the 
cases  mentioned  the  subsequent  proceedings  were  held 
to  have  worked  an  abandonment  and  discontinuance  of 
the  cause  of  action  originally  begun,  and  the  beginning 
of  sub  tantially  a  new  action,  against  which  the  statute 
had  run.  These  and  similar  cases  cited  are  not  authority 
in  the  present  case. 

In  the  answer  to  the  original  and  supplemental  peti- 
tion the  defendant,  as  a  first,  second  and  third  defense 
pleaded  in  substance  that  the  action  was  barred  by  the 
statute  of  limitations;  that  the  plaintiff  had  no  right  or 
legal  capacity  to  sue  and  pro>'ecute  the  action,  and  that 
the  settlement  heretofore  referred  to  was  a  bar  to  a  right 
of  recovery  by  the  substituted  plaintiflf.  In  the  instruc- 
tions the  court  told  the  jury  that  regarding  these  first 
three  defenses  they  had  nothing  to  do,  but  should  deter- 
mine only  the  issues  as  raised  by  the  fourth  defense. 
This  was  the  original  defense  interposed,  and  substan- 
tially as  pleaded  in  the  answer  filed  after  the  first  trial, 
and  which  was  construed  as  a  plea  of  payment  in  the 
opinion  rendered  in  this  court  heretofore  referred  to.  Ob- 
jection is  made  to  this  instruction,  because  it  took  away 
from  the  jury  the  right  to  find  as  a  question  of  fact  any 
of  the  matters  presented  in  the  first  three  defenses. 
Thepe  questions,  except  that  of  the  statute  of  limita- 
tions, were  disposed  of  by  the  rulings  of  the  court  made 
during  the  pendency  of  the  trial,  and  were  not  thereafter 
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the  subject  of  litigation,  upon  which  an  issue  of  fact 
might  be  raised  and  tried  to  the  jury.  They  had  become 
matters  res  adjndicata  upon  the  ruling  of  the  trial  court 
on  the  motion  and  objections  interposed  by  the  plaintitF 
to  the  settlement  had  and  dismissal  of  the  case  bv  rea- 
son  thereof.  The  question  of  the  running  of  the  statute 
of  limitations,  as  raised  by  the  answer,  is  a  question  of 
law  only,  and  was  properly  ruled  on  by  the  trial  court, 
as  we  have  heretofore  expressed  ourselves.  The  only 
question  proper  to  be  submitted  to  the  jury  under  the 
issues  was  the  one  of  payment  or  discharge  of  the  obli- 
gation by  the  defendant  for  the  deposit  which  it  is  ad- 
mitted came  into  its  possession,  and  which  it  seeks  to 
avoid  by  the  plea  that  it  was  paid  to  the  firm  or  bank  of 
Kuspell  &  Holmes  upon  the  authority  and  at  the  instance 
and  request  of  the  deceased. 

To  avoid  its  liability  by  reason  of  the  deposit  made  by 
the  plaintiff,  the  defendant  bank  sought  to  prove  that 
the  funds  so  depositefl  were  paid  to  the  firm  or  bank  of 
Russell  &  Holmes  by  the  authority  of  the  deceascni,  un- 
der an  agreement  made  by  him  with  Holmes  at  the  time 
of  leaving  with  the  bank  the  check  drawn  by  deceased 
in  its  favor  and  against  the  Car^^on  National  Bank  of 
Auburn,  the  proceeds  of  which  check  were  received  by 
and  deposited  in  defendant  bank.  The  testimony  of 
Holmes,  taken  in  the  form  of  depositions,  was  offered  in 
support  of  plaintiff's  theory  in  this  regard.  Complaint 
is  made  because  of  the  exclusion  of  that  portion  of  the 
testimony  which  related  to  the  original  transaction 
claimed  by  defendant  to  have  been  had  by  and  between 
the  dei'eased  and  the  witness  Holmes  when  the  deposit 
was  made.  The  evidence  was  excluded  on  the  ground 
that  Holmes  had  a  direct  legal  interest  in  the  result  of 
the  action,  and  was  therefore  disqualified  from  testify- 
ing regarding  such  transaction  under  the  provisions  of 
section  329  of  the  Code  of  Civil  Proceilure.  It  is  argued 
that  the  ruling  of  the  trial  court  in  excluding  the  evi- 
dence was  correct  for  two  reasons:  first,  because  Holmes 
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•was,  for  quite  a  while  after  the  transaction  referred  to, 
a  stockholder  in  the  defendant  bank,  and  therefore 
incompetent  to  testify;  and  second,  that  as  a  member  of 
the  firm  or  bank  of  Kussell  &  Holmes  he  had  such  an 
interest  in  the  result  of  the  controversy  as  would  also 
render  his  testimony  incompetent. 

It  is  disclosed  by  the  record  that  at  the  time  of  the 
transactions  in  relation  to  the  deposit  and  the  payment 
of  the  proceeds  to  the  firm  or  bank  of  Kussell  &  Holmes, 
Holmes  was  an  officer  and  stockholder  in  the  defendant 
bank.  This  was  about  .Alarch  6,  1891.  In  October,  1892. 
and  prior  to  any  litigation  regarding  the  deposit,  and 
long  prior  to  the  death  of  Harmon,  the  original  plaintiff. 
Holmes  severed  his  connection  with  the  defendant  bank, 
transferred  all  his  interest  therein,  since  which  time  he 
appears  to  have  been  in  no  wise  connected  with  or  inter- 
ested in  its  affairs.  An  action  was  begun  by  the  plaintiff 
in  his  lifetime  on  the  alleged  deposit,  November  26,  1892, 
and  after  trial  and  judgment  in  the  case,  which  upon 
error  was  reversed  and  the  case  remanded,  the  plaintiff 
in  the  action,  in  September,  1890,  died.  It  is  under  these 
facts  that  we  are  called  upon  to  decide  whether,  upon  a 
second  trial  by  the  representatives  of  the  deceased  plain- 
tiff, the  testimony  of  the  witness  Holmes  is  rendered  in- 
competent by  reason  of  the  provisions  of  the  section  re- 
ferred to.  Had  the  transfer  of  interest  been  made  sub- 
sequent to  the  death  of  the  original  plaintiff,  we  think 
the  effect  of  the  operation  of  the  statute  would  be  to  dis- 
qualify the  witness  under  the  rule  announced  in  Magenau 
r.  IMl,  13  Nebr.,  247,  where  it  is  held  that  a  transferrer  of 
a  claim  against  an  estate  can  not,  by  reason  of  the  trans- 
fer, qualify  himself  to  testify  regarding  a  transaction  as 
to  which  he  would  be  incompetent  to  testify  because  of 
the  section  referred  to  were  it  not  for  such  transfer.  It 
is  by  this  rule  held  to  be  against  the  policy  of  the  law  to 
permit  the  statute  to  be  evaded  and  its  purposes  thwarted 
by  a  transfer  of  interest  in  a  matter  which  may  be  a  sub- 
ject of  litigation.     He  is,  notwithstanding  the  transfer, 


720  NEBRASKA  REPORTS.  [Vol.  61 


Tecumseh  Nat.  Bank  v.  Mc(3ee. 


deemed  to  have  a  legal  interest  in  the  result  of  the  liti- 
gation, which  brings  him  within  the  scope  and  object  of 
the  statute.  But  can  it  be  said  that  a  person  who  has 
parted  with  all  interest  in  the  subject  matter  of  litigation 
before  the  death  of  any  of  the  parties  in  interest,  and  be- 
fore the  statute  can  be  invoked  or  become  effective,  is 
rendered  incompetent  to  testify  regarding  a  transaction 
with  a  party  who  afterwards  dies,  and  whose  representa- 
tives are  parties  to  the  action?  Is  it  the  intention  of 
the  statute  to  exclude  the  evidence  of  such  witness?  In 
foremen  v.  Sorenseny  5G  Nebr.,  729,  it  is  held:  "The  in- 
competency of  one  as  a  witness,  or  the  incompetency  of 
his  evidence,  must  be  found  in  express  law  and  not  based 
on  strict  or  technical  construction.  If  there  is  reasonable 
doubt,  the  witness  and  the  evidence  ai'e  competent."  The 
exclusion  of  evidence  under  consideration  is  based  on  the 
statute,  which  declares  that  "no  person  having  a  direct 
legal  interest  in  the  result  of  any  civil  action  or  proceed- 
ing, when  the  adverse  party  is  the  representative  of  a 
deceased  person,  shall  be  permitted  to  testify  to  any 
transaction  or  conversation  had  between  the  deceased 
person  and  the  witness''  etc.  Code  of  Civil  Procedure, 
sec.  329.  The  ground  of  incompetency  is  solely  one  of 
legal  interest  in  the  result  of  the  suit.  To  render  the  tes- 
timony of  the  witness  incompetent  it  must  appear  that 
he  has  a  direct  legal  interest  in  the  rt^ult  of  the  suit. 
"The  true  test,"  says  Kagan,  C,  in  Sorensen  v.  Soreiisnij 
Hupra,  "is,  as  it  wa*s  at  common  law,  will  the  witness 
gain  or  lose  by  the  direct  legal  operation  and  effect  of 
the  judgment  or  final  order  rendered  in  the  proceeding 
in  which  the  testimony  is  offered."  1  Oreenleaf,  Evi- 
dence, sec.  390.  Tested  by  these  rules,  it  does  not  ap- 
pear that  the  witness  Holmes  had  such  an  interest  in 
the  result  of  the  suit  growing  out  of  his  prior  connection 
with  the  defendant  bank  as  would  preclude  him  from 
testifying  as  a  witness  in  the  case  to  the  transactions  or 
conversations  had  with  the  deceasiKl  regarding  the  dis- 
position to  be  made  of  the  funds  on  deposit  with  defend- 
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ant  bank.  At  the  time  the  controversy  arose  his  former 
interest  in  the  bank  was  wholly  divested,  and  at  the  time 
of  the  death  of  the  plaintiflf  thereafter  his  relation  to  the 
subject  matter  of  the  controversy  was  that  of  a  witness 
wholly  disinterested;  and  at  no  time  since  the  death  of 
Harmon  has  he  had  any  legal  interest  in  the  result  of  the 
action  begun  prior  thereto.  We  conclude,  therefore,  that 
the  witness  was  not  rendered  incompetent  by  reason  of 
his  connection  with  the  bank  at  the  time  the  transaction 
was  entered  into  and  for  a  short  time  thereafter. 

We  are  next  to  inquire  whether,  by  reason  of  the  wit- 
ness's connection  with  the  bank  of  Russell  &  Holmes, 
of  which  he  was  a  member,  and  to  whom  it  is  alleged  the 
deposit  was  paid  on  the  authority  of  Harmon,  he  was 
disqualified  from  testifying  to  the  transaction  between 
him  and  the  deceased  inquired  about.  Under  the  issues, 
the  bank  of  Russell  &  Holmes,  and  not  defendant  bank, 
was  alleged  to  be  the  debtor  of  Harmon  for  the  funds 
deposited  by  him  in  the  defendant  bank.  This  Harmon 
and  his  representatives  after  him  denied,  claiming  de- 
fendant bank  as  his  debtor,  and  denying  any  transaction 
with  the  firm  of  Russell  &  Holmes.  If  the  judgment  pro- 
nounced in  the  pending  action  will  be  legal  evidence  for 
or  against  the  witness  in  another  action,  then  he  has  a 
direct  legal  interest  in  the  result  of  the  suit,  rendering 
his  testimony  incompetent,  under  the  provisions  of  the 
statute  quoted.  1  Greenloaf,  Evidence,  sec.  390.  Soren- 
sen  V.  Sore7}scn,  supra;  Eiscnlord  v.  Chun,  27  N.  E.  Rep. 
[N.  Y.],  1024. 

It  is  to  be  noted  that  the  judgment  in  the  present  case 
would  not  be  binding  on  the  witness  or  the  firm  of  which 
he  was  a  member,  as  to  its  liability  for  the  money  alleged 
to  have  been  loaned  and  paid  to  the  firm  as  the  funds 
deposited  by  Harmon.  The  judgment,  however,  is  evi- 
dence that,  in  the  present  proceedings,  the  bank  has  been 
adjudicated  to  be  the  debtor  of  Harmon  for  the  money 
deposited,  and  liable  to  him  or  his  representatives  there- 
for, and  that  Harmon  and  his  representatives,  having 
50 
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obtained  the  judgment,  are  estopped  from  claiming  or 
recovering  anything  from  the  firm  of  Rus-^ell  &  Holmes 
for  the  moneys  by  it  received  from  the  defendant  bank 
as  being  the  funds  deposited  by  Harmon  and  belonging 
to  him.  It  is  certainly  competent  evidence  for  the  pur- 
pose of  releasing  the  firm  of  Russell  &  Holmes  from  lia- 
bility to  Harmon  and  his  representatives.  Whatever 
liability  exists  against  the  firm  of  Russell  &  Holmes  may 
by  the  evidence  of  the  judgment  be  shown  to  be  in  favor 
of  the  defendant  bank,  or  those  claiming  through  it. 
Whether  Harmon  or  the  defendant  bank  shall  be  proven 
to  be  the  creditor  of  the  firm  of  Russell  &  Holmes  is  a 
matter  which  may,  in  many  ways,  be  of  vital  importance 
to  them.  It  is  quite  possible  that  knowledge  of  the  run- 
ning of  the  statute  of  limitations  pending  litigation 
makes  Holmes  entirely  willing  that  a  judgment  shcmld 
be  obtained  exonerating  the  bank  from  liability  and  in- 
directly charging  the  firm  of  which  he  was  a  member 
therefor.  Other  circumstances  connected  with  a  change 
of  creditors  and  debtors  also  enter  into  the  question  of 
interests  to  be  aflfecttni  by  the  judgment  as  evidence  in 
another  action.  Says  Norval,  J.,  in  Kroh  v,  Heins,  48 
Nebr.,  691,  698:  "It  is  not  material  on  which  side  of  the 
case  her  greater,  interests  lie,  since  her  competency  as 
a  witness  is  not  to  be  determine<l  by  the  weighing  of  her 
conflicting  interests.  A  direct  legal  interest  in  the  event 
of  ah  action  disqualifies  a  witness  from  testifying  to 
transactions  or  conversations  with  the  deceased,  whether 
such  interest  be  great  or  small."  Wylie  t?,  Charlton,  43 
Nebr.,  840. 

In  an  action  against  the  firm  of  Russell  &  Holmes  on 
their  liability  for  the  money  paid  them,  or  for  their  use 
in  canceling  certificates  of  deposit  held  by  defendant 
bank,  claimed  to  have  been  the  amount  deposited  by 
Harmon,  the  judgment  in  the  present  case  would  be  com- 
petent evidence  for  the  purpose  of  proving  its  rendition 
in  favor  of  Harmon's  representative,  and  its  satisfaction 
by  the  bank.    2  Greenleaf,  Evidence,  sec.  116;  1  Green- 
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leaf,  Evidence,  sec.  525;  Eisenlord  v.  Chiniy  supra.  Says 
Oreenleaf,  first  volume,  section  538,  speaking  of  the  ad- 
missibility of  jmlgments  as  evidence  in  a  case:  "It  is 
therefore  the  only  proper  legal  evidence  of  itself,  and  is 
conclusive  evidence  of  the  fact  of  the  rendition  of  the 
judgment  and  of  all  the  legal  consequences  resulting 
from  that  fact,  whoever  may  be  the  parties  to  the  suit  in 
which  it  is  offered  as  evidence."  And  in  1  Wharton,  Law 
of  Evidence,  sec.  823,  illustrating  the  rule  as  to  the  ad- 
missibility of  judgments  as  evidence  and  for  what  pur- 
pose: "A  judgment  by  A  against  B,  for  instance,  in  a 
private  claim,  is  not  admissible  in  a  suit  by  A  against  0, 
as  proof  of  any  direct  indebtetlness  from  C  to  A;  but  if 
in  A's  suit  against  0  it  becomes  relevant  to  show  that  A 
had  obtained  and  collected  a  judgment  against  B,  then 
the  record  of  the  judgment  in  the  suit  of  A  against  B  is 
admissible  for  this  purpose.  ♦  ♦  •  Thus,  a  judgment 
establishing  the  relationship  of  debtor  and  creditor  be- 
tween A  and  B  may  be  afterwards  used  collaterally  to 
show  prima  facie  such  relationship."  And  in  2  Black, 
Judgments,  sec.  ()04,  it  is  said:  "And  so  when  the  money 
sought  to  be  recovered  under  a  count  for  money  paid  has 
been  paid  under  a  judgment  against  the  plaintiff,  the 
record  of  the  judgment  is  always  admissible  to  prove  the 
fact  of  the  judgment  and  the  amount  so  recovered."  To 
the  same  effect  are  Freeman,  Judgments,  sec.  416;  7  Am. 
&  Eng.  Ency.  Law,  p.  70.  The  conclusion,  proper  to  be 
reached,  therefore,  is  that  the  witness,  by  reason  of  be- 
ing a  member  of  the  firm  of  Russell  &  Holmes,  had  such 
a  direct  legal  interest  in  the  result  of  the  suit  as  would 
render  his  testimony  incompetent  under  said  section  329 
of  the  Code,  and  its  exclusion  by  the  trial  court  was  with- 
out error. 

The  defendant  also  offered  to  prove  by  two  other  oflB- 
cers  and  stockholders  of  the  bank,  one  the  president  and 
the  other  the  cashier,  that  they  heard  a  conversation  be- 
tween Holmes,  then  president,  and  the  deceased,  in  which 
Holmes  stated  to  the  deceased  that  he,  the  deceased. 
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know  that  the  loan  was  made  to  Russc^ll  &  Holmes,  and 
that  the  Tecumseh  National  Bank  had  nothing  to  do 
with  itj  and  that  the  deceased  made  no  denial  thereto 
during  the  entire  conversation.  An  examination  of  the 
record  discloses  that  the  puri>orted  conver.-ation  was  be- 
tween the  offl(*ers  and  stockholders  of  tlie  bank,  on  the 
one  side,  and  the  deceased  on  the  other,  in  which  different 
ones  took  part,  and  as  to  the  officers  of  the  bank,  till 
should  be  regarded  as  participants.  Being  stockholders 
and  officer  in  the  bank,  they  had  a  legal  interest  in  the 
action,  and  they  were  rendered  incompetent  to  testify 
regarding  such  conversation.  Whether  the  statement  al- 
leg(Hl  was  made  by  Holmes  or  other  members  of  the 
l)arty  who  were  present  at  the  time,  all,  so  far  as  the 
record  goes,  stood  in  a  representative  capacity,  acting  in 
the  interest  and  on  behalf  of  the  bank,  so  that  their  right 
to  testify  to  the  conversation  does  not  come  within  the 
rule  laid  down  in  Kroh  r.  Hdns,  fivpra,  where  it  is  said: 
^'Within  the  light  of  the  authorities  already  mentioned, 
tlie  conclusion  is  irresistible  that  Mr.  Morton  had  such  an 
interest  in  the  outcome  of  the  suit  as  to  disqualify  him 
from  giving  the  contents  of  the  letters  written  to  himself 
by  ^'on  Ileilen,  since  the  reception  of  such  letters,  within 
the  meaning  of  the  statute,  constituted  transactions  be- 
tween the  witness  and  the^  deceased.  Doubtless,  his  tes- 
tifying to  the  contents  of  the  letter  alleged  to  have  been 
received  by  ]Mrs.  Ileins  was  not  an  infringement  of  the 
statute,  as  it  merely  excludes  proof  of  transactions  and 
conversations  between  the  witness  and  the  deceased. 
The  provisions  of  section  329  do  not  apply  where  the 
transaction  or  conversation  was  not  between  the  witness 
and  the  d(»cedent,  but  between  the  latter  and  a  third  per- 
son"; citing  a  number  of  cases.  It  was  not  error  to  sus- 
tain the  objections  interposed  to  the  admission  of  the 
testimony  of  the  witnesses  regarding  the  alleged  con- 
versation with  the  deceased. 

It  is  further  claimed  that  the  evidence  should  have 
been  admitted,  because  during  the  trial  certain  of  the 
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testimony  given  by  the  deceased  during  his  lifetime, 
when  on  the  first  trial  of  the  case,  was  received  in  evi- 
dence. It  appears  that  the  defendant,  for  the  purpose  of 
proving  certain  parts  of  its  defense,  offertnl  in  evidence 
some  of  the  testimony  given  by  the  deceased  on  the  for- 
mer trial.  For  the  purpose  of  cross-examination  only 
the  plaintiffs  offered  certain  othc^r  portions  of  the  testi- 
mony of  the  deceased  witness,  but  not  regarding  the 
transaction  inquired  about.  In  rebuttal  some  further 
of  the  same  testimonv  was  offered.  None  of  the  evidence 
offered  by  reading  portions  of  the  testimony  of  the  de- 
ceased as  cross-examination  or  in  rebuttal  can  be  said 
to  come  within  the  provisions  of  the  Code,  excluding  the 
testimony  of  those  having  a  direct  h'gal  interest  in  the 
result  of  the  action,  "unless  the  evidence  of  the  deceaseil 
person  shall  have  been  taken  and  read  in  evidence  by 
the  adverse  party  in  regard  to  such  transaction  or  con- 
versation, or  unless  such  representative  shall  have  intro- 
iluced  a  witness  who  shall  have  testifl(Ml  in  regard  to 
such  transaction  or  conversation.''  We  are  disposed  to 
the  view  that  the  introduction  of  this  testimony,  in  the 
manner  it  was  introduced,  did  not  open  up  the  subject, 
or  remove  the  bar  of  the  statute,  so  as  to  permit  the  in- 
troduction of  the  testimony  sought,  for  the  purpose  of 
proving  the  transaction  originally  had  with  the  deceased, 
or  the  purporteil  conversation  with  relation  thereto. 

Complaint  is  made  because  the  court  instructed  the 
jury  that  "unless  you  tind  further  that  the  defendant 
has  proved  by  a  fair  preponderance  of  the  evidence  that 
defendant  has  paid  to  (leorge  W.  Harmon  or  the  bank 
of  Kussell  «&  Holmes  on  the  authority  of  (ieorge  W.  Har- 
mon the  sum  of  Jf 5  000  and  interest,  if  you  find  that  in- 
terest was  to  be  paid  by  d(^fendant  bank,  you  must  find 
for  the  plaintiff."  We  find  nothing  worthy  of  severe 
ciiticism  in  this  instruction.  In  substance,  it  recjuir-^d 
the  defendant  to  prove,  by  a  fair  preponderance  of  the 
evidence,  the  defense  i)le:ided  in  its  answer.  This,  under 
the  is  iie«,  was  e^t-rt  ly  proper. 
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Other  iriKtnictions  given,  which  were  excepted  to,  are 
also  criticised  as  being  prejudicially  erroneous  to  the 
defendant.  These  instructions  were  pertinent  to  the 
issues  as  prtsented  by  the  pleadings,  and  we  find  no  sub- 
stantial merit  in  the  criticisms  thus  made.  The  objec- 
tions are  based  primarily  upon  the  assumption  by 
defendant's  counsel  that  the  question  of  whether  a  con- 
tract of  deposit  between  the  defendant  bank  and  the 
deceased  was  actually  entered  into,  is  one  of  the  issues 
in  the  case.  According  to  the  argument  of  counsel,  the 
defendant  bank  never  received  the  money  as  a  deposit, 
acting  only  as  the  agent  of  the  deceased  in  transferring 
his  money  in  the  Carson  National  Bank  to  the  firm  or 
bank  of  Itussell  &  Holmes,  to  whom,  it  is  claimed,  he 
loaned  the  money.  This  view  of  the  case  can  not  be 
maintained,  and  is  a  wrong  ecmception  of  the  issues  as 
made  by  the  pleadings.  This  question  was  disposed  of 
in  the  former  opinion,  in  which  it  was  held  that  the 
answer  presentinl  a  plea  of  payment,  which  has  become 
the  settled  law  of  the  case.  It  is  now  too  late  to  urge 
that  the  issue  is  different.  The  instructions  conformed  to 
the  pleadings,  as  construed  heretofore  in  this  court,  and 
were  proi>erly  given.  The  pleadings  and  the  evidence 
(»stablish(?d  a  contract  of  deposit  with  the  defendant 
bank,  and  to  avoid  its  liability  it  was  incumbent  on  the 
bank  to  prove  payment  to  the  firm  or  bank  of  Russell  & 
Holmes,  as  alleged,  under  the  authority  and  at  the  in- 
stance and  request  of  the  deceased. 

Some  complaint  is  made  because  of  the  wording  of 
some  of  the  instructions,  it  being  claimed  that  they  evi- 
dence a  feeling  upon  the  part  of  the  trial  court  favorable 
to  plaintiff  and  prejudicial  to  the  defendant.  It  is  very 
difficult  to  draw  an  instruction  that  is  entirely  satis- 
factory to  both  parties  to  the  case,  and  we  think  in  this 
instance  no  more  reason  exists  for  objection  to  the  in- 
struction than  is  ordinarily  the  case  where  the  law  is 
construed  to  be  other  than  that  contended  for  bv  counsel. 

Some  other  objections  are  presented,  not,   however. 
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well  taken,  regarding  both  the  instructions  and  the  evi- 
dence, which  we  have  considered,  but  which  we  deem 
of  minor  importance,  and  have  not  reviewed  them  in 
detail. 

Finally,  it  is  insisted  that  the  evidence  does  not  sup- 
port the  verdict.  From  an  examination  of  the  record  in 
the  case,  we  think  the  evidence  under  the  issues  justifies 
the  finding  of  the  jury  and  supports  the  judgment  in 
favor  of  the  plaintiff.  Briefly,  it  is  disclosed  that  the 
deceased  deposittnl  with  the  defendant  bank  $5,000. 
Whether  the  deposit  of  the  check  for  $5,000,  drawn  in 
defendant's  favor  against  the  Carson  National  Bank,  is 
construed  as  for  collection,  or  a  deposit,  we  regard  as 
immaterial  under  the  evidence,  which  conclusively  sliows 
that  the  money  on  the  check  was  received  and  creilited 
to  the  defendant  bank,  and  of  the  entire  proceeds  of 
which  it  had  the  benefit.  This  is  practically  admitted  by 
the  pleadings,  and  regarding  which  there  is  no  conflict  in 
the  evidence.  The  defendant,  however,  contends,  that 
at  the  reiiuert  and  on  the  authority  of  the  deceased,  it 
paid  the  money  to  the  firm  or  bank  of  llussell  &  Holmes. 
Holmes  was  at  the  time  the  president  of  the  defendant 
bank,  as  well  as  one  of  the  parties  concerned  in  the  other 
institution  to  which  the  defendant  bank  was  successor. 
On  this  phase  of  the  controversy,  the  burden  was  on  the 
defendant  to  establish  its  rightful  disposition  of  the  de- 
posit as  contended  by  it;  and  on  this  issue  the  ciise  was 
fairly  submitted  to  the  jury,  who  found  against  its  con- 
tention. We  are  of  the  opinion  that  the  evidence,  if  any- 
thing, preponderates  in  favor  of  the  finding  of  the  jury. 
The  circumstances  clearly  point  to  the  defendant  bank 
as  being  alone  the  party  with  whom  the  deceased  dealt 
at  the  time  of  the  making  of  the  deposit,  and  justifies 
the  inference  that  with  it  alone  the  entire  transaction 
related;  that  the  firm  of  Russell  &  Holmes  was  regarded 
as  a  defunct  institution  after  it  was  merged  in  the  de- 
fendant bank,  which  became  its  successor,  or  that  it  ex- 
isted only  for  the  pui^pose  of  winding    up    its    affairs. 
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While  considerable  stress  is  laid  on  the  fact  that  after 
the  deposit  the  deceased  reieived  an  ordinary  bank  de- 
posit book  of  the  kind  used  by  the  firm  or  bank  of  Russell 
&  Ilolmes,  it  was  only  a  circumstance  to  be  given  due 
weight,  which  was  doubtless  done,  as  tending  to  confirm 
the  theory  of  the  defense.  The  jury  might  very  properly, 
as  they  doubtless  did,  conclude  that  this  book  was  used 
as  evidencing  the  deposit,  because  the  stationery,  blanks, 
books,  etc.,  had  passed  to  the  defendant  bank  as  suc- 
cessor of  the  firm  of  Russell  &  Ilolmes.  That  this  circum- 
stance was  considered  as  but  slight  evidence  may  be 
fairly  concluded  from  the  fact  that  the  deceased  was 
illiterate,  and  scarcely  able  to  read  or  write.  It  is  not 
at  all  improbable  that  he  would  fail  to  closely  scrutinize 
the  additional  evidence  given  him  of  his  deposit,  or  attach 
special  importance  to  its  form,  but  rather  depend  upon 
the  officers  of  the  bank  to  do  what  was  required  to  ef- 
fi-ctuate  and  carry  out  the  agreement  of  deposit  accord- 
ing to  its  terms. 

The  evidence  justifies  the  verdict,  afid  no  prejudicial 
error  being  apparent  on  the  record,  the  judgment  should 

be,  and  is,  therefore, 

Affirmed. 


Charles  D.  Cummins  v.  People's  Building,  Loan  & 

Savings  Association. 

Filed  May  22, 1901.    No.  9,378. 

Mere  Betention  of  a  Thing  Lawfully  Obtained  is  Not  Conversion. 
The  mere  retention  of  possession  of  a  certificate  of  stock  belong- 
ing to  another,  which  came  to  the  possessor  rightfully,  does 
not  constitute  a  conversion  of  either  the  stock  or  certificate. 

Error    from    the    district    court    for    Cass    county. 
Tried  below  before  Ramsey,  J.    Aifirmcd. 

D,  O.  Duyer,  for  plaintiff  in  error. 

Robert  B.  Windham,  contra. 
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NOBVAL,  C.  J. 

Charles  D.  Cummins  purchased  of  one  Sallie  Thomas 
certain  shares  of  stoclv  in  the  People's  Building,  Loan  & 
Savings  Association,  of  New  York,  the  certificate  there- 
for being  by  Thomas  duly  indoi-sed  and  delivered  to  him. 
He  transmitted  the  certificate,  together  with  the  proper 
fee,  to  the  secretary  of  the  association  and  demanded 
that  he  enter  the  transfer  upon  the  books  of  the  corpora- 
tion. To  this  demand  the  secretary  replied  as  follows: 
"We  have  your  favor  of  the  3rd  enclosing  certificate  No. 
3505  for  transfer  from  Sallie  Thomas  to  yourself.  This 
certificate  is  security,  under  the  articles  of  ass'n  and  by- 
laws for  the  payment  of  the  mortgage  given  by  Sallie 
Thomas  to  the  Ass'n  for  |500  and  we  cannot  transfer  it 
to  you  except  subject  to  our  prior  interest,  until  the  in- 
debtedness under  said  mortgage  is  paid."  Without  mak- 
ing any  demand  for  the  return  of  said  certificate,  Cum- 
mins sued  the  corporation  for  conversion  of  said  certifi- 
cate and  shares  of  stock.  Defendant  answered,  denying 
the  conversion  and  setting  up  the  foregoing  facts,  also 
that  after  suit  was  commenced,  it  tendered  back  to  plain- 
tiff said  certificate  of  stock,  together  with  the  postal 
notes  by  means  of  which  the  transfer  fees,  and  certain 
dues  on  said  stock  had  been  transmitted  to  it  by  plaintiff, 
which  tender  was  refused;  and  on  trial  it  again  tendered 
them  in  open  court.  Trial  was  without  a  jury.  Judg- 
ment was  for  defendant,  from  which  plaintiff  prosecutes 
error. 

The  judgment  was  right,  and  must  be  affirmed.  There 
was  no  evidence  to  sustain  a  finding  of  even  a  technical 
ccmversion  of  either  the  stock  itself,  or  of  the  certificate 
which  evidenced  it.  There  is  no  claim  that  plaintiff  has 
ever  been  deprived  of  any  of  his  rights  as  a  shareholder  in 
the  corporation.  There  could  be  no  conversion  of  the  stock 
itself,  though  defendant  had  the  certificate  in  its  posses- 
sion, for  it  was  indorsed  from  Thomas  to  plaintiff,  and 
defendant  could,  therefore,  not  make  use  of  it,  for  it  did 


.{0  NEBRASKA  REPORTS.  [Vol.  61 


Chamberlain  v.  Butler. 


not  have  i)laintiff's  indorsement.  Defendant  came  right- 
fnlly  into  posst  ssion  of  the  certificate,  and  could  not  have 
converted  it,  for  no  demand  or  refusal  was  pleaded  or 
proved,  nor  was  any  other  evidence  offered  tending  to 
sihow  a  conversion  of  the  certificate  or  of  the  stock  itself. 
Diif/geit  v.  Dav'u<j  53  Mich.,  35,  and  cases  there  cited.  As 
the  case  was  for  the  conversion  of  the  stock  and  certifi- 
cate, plaintiff's  claim  that  he  should  have  recovered  at 
l(»ast  for  the  monev  advanced  defendant  for  transfer  fee 
and  dues  is  not  well  taken.  That  question  was  not  in 
issue,  the  suit  being  strictly  for  converaion  of  the  certifi- 
cate and  stock. 

The  judgment  of  the  lower  court  is,  therefore, 

Affirmed. 


Charles  M.  Chamberlain  et  al.  v,  Florence  M. 

Butler. 

Filed  May  22,  1901.    No.  9,406. 

Insurance:  Wager  Policy.  One  may  lawfully  insure  his  own  life  and 
afterwards  assij^n  tin*  ])olicy  to  another  having-  no  insurable 
intertst,  if  done  in  good  faith  and  not  by  way  of  cover  for  a 
wager  policy. 

Error  from  the  district  court  for  Johnson  county. 
Tiled  below  before  SxuiiL,  J.    Rvvusvd. 

Edward  C.  Hall,  M.  E.  Coirciiy  J.  W.  De^rea^c,  Isham 
Reavis  and  Damdmn  &  Giffin,  for  plaintiffs  in  error. 

Frank  Irvine,  for  the  insurance  company:  The  interest 
of  the  client  I  represent  is  such  that  it  can  not  well  permit 
an  adjudication  of  the  questions  of  law  argued  in  the 
briefs  without  an  effort  to  protect  its  own  position.  This 
interest  is  twofold.  In  the  first  place,  having  been  com- 
pelled to  pay  its  policy  to  Crandall,  the  last  assignee,  by 
virtue  of  a  jud<»ment  in  New  York,  if  this  court  should 
adopt  the  theory  of  the  defendant  in  error  and  hold  the 
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assignments  void,  then  the  company,  after  it  supposed 
its  liability  was  discharged,  would  be  subject  to  the  peril 
of  a  double  liability  from  litigation  in  Nebraska.  Sec- 
ondly, the  peril  of  double  liability  might  arise  at  any  time 
from  a  conflict  of  jurisdictions. 

It  has  been  settled  ever  since  the  decision  in  Dalhy  v. 
India  &  London  Life  Assurance  Co.,  15  C.  B.,  365,  that  a 
policy  of  life  insurance  differs  in  its  nature  from  one  of 
fire  or  marine  insurance.  The  latter  are  contracts  of  in- 
demnity, and  liability  ceases  with  the  cessation  of  insur- 
able interest,  whereas  a  contract  of  life  insurance  is  an 
absolute  agreement  to  pay  a  stated  sum  on  the  death  of 
the  insured,  and,  if  valid  in  its  inception  and  if  the  pre- 
miums are  paid,  the  company,  must,  upon  the  death  of 
the  insured  and  compliance  with  the  terms  of  the  policy, 
pay  this  sum  to  the  persons  entitled  thereto,  although 
the  insurable  interest  no  longer  exists.  This  doctrine 
has  been  recognized  throughout  the  United  States  and 
was  emphasized  in  Connecticut  Mutual  Life  Ins.  Go.  v. 
Hehaefer,  94  U.  S.,  457. 

William  H.  Kelliyar  and  Edgar  Ferneau,  contra: 

A  wager  policy  is  defined  to  be:  A  pretended  insurance 
founded  on  an  ideal  risk,  where  the  insured  has  no  inter- 
est in  the  thing  insured,  and  can,  therefore,  sustain  no 
loss  by  the  happening  of  any  of  the  misfortunes  insured 
against.-  Beach,  Insurance,  1142;  Bouvier's  Law  Diction- 
ary, vol.  2,  694;  3  Kent,  225.  Wager  policies  are  so  uni- 
versallv  condemned  that  it  would  be  useless  to  cite  au- 
thorities.  The  principle  upon  which  the  condemnation 
is  founded  is  that  the  policy-holder  has  no  interest  in  the 
insured,  except  in  his  early  death. 

The  theory  of  Chamberlain's  counsel  is  that  since  tho 
policy  is  valid  in  its  inception,  it  could  be  transferred 
like  a  chose  in  action.  That  policies  of  life  insurance 
are  assigned  for  proper  motives  and  sound  consideration, 
is  not  to  be  denied.  Our  claim  is  that  Butler  had  a  right 
to  insure  his  life.     The  policy  was  valid;  and  he  had  a 
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right  to  a8sijj;n  it  as  collateral.  Chamberlain  had  a  riglit 
to  agree  to  \)ay  Butler's  premium  and  to  take  au  assign- 
ment as  security.  But  the  law  will  not  allow  him  to  2;o 
further  and  acquire  an  interest  in  the  death  of  the  as- 
sured. Such  speculation  in  human  life  is  against  public 
policy.  Vummack  v.  Lnris,  82  U.  S.,  643;  Warnock  r.  Dar/s*. 
104  U.  S.,  775;  Franklin  Life  Ins.  To.,  v,  llazzardj  41  In  1., 
116;  Alabama  Hold  Life  Ins.  Co.  v.  Mobile  Mutual  Ins.  To., 
81  Ala.,  329;  Bai/se  v.  Adams,  81  Ky.,  368;  *SV/vr/\sf  r. 
Selimoltz,  113  Pa.  St.,  326;  Tate  v.  Conimereial  BnUd'n'j 
Ass'n,  45  L.  K.  A.  [Va.],  245;  Lonfj  v.  Mvriden  Ilrilan.na 
To.,  94  Va.,  594;  Itieic  York  Life  Ins.  Co.  v,  Davis,  96  Va., 
737;  Corson's  Appeal,  113  Pa.  St.,  438. 

The  assignee  of  a  policy  of  insurance  having  no  insur- 
able interest  in  the  life  of  the  insured,  can  collect  only 
the  amount  of  his  debt  or  advances.  Missouri  Yalleji  Life 
Ins.  Co.  V.  MeCrnnu  36  Kan.,  146;  Ilelmatag  v.  Miller,  7(> 
Ala.,  183;  Price  v.  Knif/Iits  of  Honor,  68  Tex.,  361;  EquitahU 
Life  Ins.  Co.  v.  Ilazleuood,  75  Tex.,  338;  Exchange  Bank  v. 
Loh,  44  L.  R.  A.  [(Ja.],  372;  Crottji  v.  Union  Ins.  Co.,  144 
U.  S.,  621;  Morris  v.  (leonjia  Loan,  Savings  £  Banking  Co.. 
46  L.  E.  A.  [Ga.],  506;  Sehonfield  v.  Turner,  12  S.  W.  Rep. 
[Tex.],  626;  Cheeves  v.  Anders,  87  Tex.,  287;  Clement  v. 
Insurance  Co.,  101  Tenn.,  22;  Trinity  College  v.  Travelers' 
Ins.  Co.,  22  L.  R.  A.  [N.  Car.],  291. 

Where  the  disproportion  between  the  amount  of  a  pol- 
icy talven  out  by  a  creditor  on  the  life  of  a  debtor,  and  the 
debt  thereby  secured,  is  very  great,  as  where  the  insur- 
ance is  $3,000  and  the  debt  $100,  it  is  the  duty  of  the 
court  to  declare  the  transaction  a  wager.  Cooper  v. 
Shaeffer,  11  Atl.  Rep.  [Pa.],  548;  Cammack  v.  Lewis,  15 
Wall.  [U.  S.],  643;  Gilbert  v.  Moose,  104  Pa.  St.,  74;  Cor- 
son^s  Appeal,  supra;  Grant  v.  Kline,  9  Atl.  Rep.  [Pa.],  150. 

One  claiming  an  insurable  interest  in  the  life  of  an- 
other must  plead  and  prove  such  interest.  Ruse  v.  Mutual 
Benefit  Life  Ins.  Co.,  23  N.  Y.,  516;  Fowler  v.  New  York 
Iiidemnitji  Ins.  Co.,  26  N.  Y.,  422;  Burton  v.  Conneetient 
Mutual  Life  Ins.  Co.,  119  Ind.,  207;  Continental  Life  Ins. 
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Co.  V.  VolgeTy  89  Ind.,  572;  Singleton  v.  St.  Louis  Mutual  Ins. 
Co.,  66  Mo.,  63. 

Where  there  has  been  an  actual  conversion,  no  demand 
is  necessary.  Wright  v.  (Jreenwood  Warehouse  Co.,  7  Nebr., 
435;  Miller  v.  Wilson,  98  Ga.,  567;  Union' Stock  Yards  Co. 
V.  Mallory,  157  111.,  554;  Baltimore  &  0.  R.  Co.  v.  O^Donnell, 
49  Ohio  St.,  489;  Ensley  Lumber  Co.  v.  Lewis,  25  So.  Rep. 
[Ala.],  729;  Mohr  v.  Langan,  77  Mo.  App.,  481;  Rushin  v. 
Tharpe.  88  Ga.,  782. 

The  defendant  below  made  the  defense  that  the  policy 
was  actually  his  property  by  virtue  of  an  absolute  sale. 
This  defense  rendered  a  tender  unnecessary.  First  Nat. 
Bank  v.  Kickhush  47  N.  W.  Rep.  [Wis.],  267;  Davis  v. 
Winoyia  Wagon  Co.,  52  Pac.  Rep.  [Gal.],  487. 

A.  M.  Appelget,  also  for  defendant  in  error: 

If  the  allegation  of  the  answer  was  true,  to-wit,  that 
the  assignment  was  absolute  in  the  sum  of  $75,  the  con- 
tract was  a  reality,  a  gambling  transaction,  a  mere  wager 
policy.    Wamock  v.  Dams,  104  U.  S.,  775. 

The  question  in  trover  is:  Does  the  defendant  exercise 
a  dominion  over  the  property  in  exclusion  or  in  defiance 
of  the  plaintiff's  rights?  Liptrot  v.  Holmes,  1  Kelly  [Ga.], 
381,  391;  Thompson  v.  Currier,  24  N.  H.,  237. 

NORVAL,  C.  J. 

Florence  M.  Butler,  as  administi*atrix  of  the  estate  of 
Robert  L.  Butler,  brought  action  in  the  district  court  of 
Johnson  county  against  Charles  M.  Chamberlain  and  the 
Chamberlain  Banking  House,  alleging  in  her  petition, 
substantially,  that  said  Robert  L.  Butler  in  his  lifetime 
procured  to  be  issued  to  l^m  a  policy  of  insurance  on  his 
life  by  the  Home  Life  Insurance  Company  of  New  York, 
in  the  sum  of  ?5,000,  payable  to  his  executors,  adminis- 
trators or  assigns;  that  after  the  issuance  of  this  policy 
said  Robert  assigne<l  it  to  Chamberlain  as  security  for 
the  payment  of  a  loan  of  $75  made  by  defendants  to  said 
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Butler;  that  afterward  Butler  died,  the  insurance  policy 
being  at  that  time  in  full  force,  and  that  plaintiff,  as  the 
duly  appointed  administrati'ix  of  his  estate,  made  due 
proof  of  the  death  of  Butler,  but  the  company  refuse<l  to 
pay  the  amount  of  the  policy  to  her,  and  had  in  fact  paid 
it  to  one  Crandall,  to  whom  the  policy  had  been  assigned 
by  Chamberlain,  and  that  the  latter  had  converte<l  the 
policy  and  insurance  to  his  own  use;  and  she  prayed  for 
judgment  against  the  defendants- in  the  sum  of  f 4,925, 
with  interest  and  costs.  Chamberlain  answered,  alleging 
that  the  policy  was  by  Butler  sold  and  assigned  to  him 
•nbsolutely,  for  the  sum  of  |75  paid  Butler  by  defendant, 
and  that  by  such  sale  and  assignment  Chamberlain  be- 
came the  owner  thereof,  and  paid  all  premiums  and  dues 
thereon  from  the  time  of  assignment  to  the  death  of  But- 
ler; that  after  such  death  defendant  assigned  the  policy 
to  one  Crandall,  of  New  York,  who  prosecuted  a  suit  in 
said  state  against  said  company  on  said  policy,  secured 
judgment  for  the  amount  thereof,  which  was  by  the  com- 
pany paid  to  Crandall  in  full;  that  when  suit  was  com- 
menced the  insurance  company  gave  due  notice  thereof 
to  plaintiff,  who  failed  to  appear  therein.  To  this  answer 
a  reply  in  the  nature  of  a  general  denial  was  filed.  On 
trial  in  the  district  court  the  following  statement  of  facts 
(not  copying  unnecessary  documents)  was  agreed  upon: 
"It  is  agreed  that  on  the  8th  day  of  December,  1891, 
the  policy  in  controversy  then  being  in  force  and  subsist- 
ing was  sold  and  assigned  to  defendant  Charles  M.  Cham- 
berlain for  the  agreed  price  of  |75.00;  that  an  assignment 
thereof  was  then  made  and  executed  by  said  Robert  L. 
Butler  in  due  form,  which  was  immediately  forwarded  to 
the  insurance  company  to  be  examined,  and  if  approved, 
recorded  by  the  company  in  the  office  of  its  secretary; 
that  afterwards  said  assignment  was  so  approved  and  re- 
corded. The  assignuient  in  the  first  place,  being  exe- 
cuted in  duplicate,  both  copies  of  the  assignment  b^eing 
sent  to  the  insurance  company;  and  after  the  same  was 
approved  and  recorded  one  copy  was  returned  to  the  de- 
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fentlaiit  Chamberlain  with  an  indorsement  upon  it  that 
it  had  been  recorded  by  the  company,,  and  immediately 
upon  the  receipt  of  the  assignment  thus  approved  and 
recorded  the  said  seventy-five  dollars  wa«  i)aid  to  said 
Butler  by  Charles  M.  Chamberlain;  that  said  Chamberlain 
continued  to  hold  and  own  said  policy  which  was  turned 
over  to  him  with  the  assignment  until  the  12th  day  of 
November,  1895,  when  the  same  was  sold  and  assigned 
and  delivered  to  One  Elbert  Crandall,  of  the  city  of  New 
York,  by  said  Chamberlain  by  written  assignment  duly 
and  properly  executed  at  that  time;  which  assignment 
is  in  words  and  figures  as  follows:  [Here  copy  of  assign- 
ment follows.] 

"That  on  the  12th  day  of  November,  1895,  said  policy 
with  said  assignment  to  Crandall  was  forwarded  to  said 
Elbert  Crandall  at  New  York  citv,  who  thereafter 
brought  suit  in  his  own  name  in  the  supreme  court  of 
the  county  of  New  York  in  the  state  of  New  York  and 
recovered  a  judgment  against  the  insurance  company  for 
the  amount  of  the  policy,  interest  thereon  and  costs;  that 
after  the  commencement  of  said  suit  and  before  the  trial 
rher(H)f  and  before  answer  by  the  plaintiff  in  this  case 
was  notified  by  the  said  insurance  companj^  of  the  pen- 
dency of  said  suit  and  she  was  requested  to  intervene 
and  assert  whatever  interest  she  had  in  and  to  said  policy. 
This  she  declined  to  do,  alleging  as  her  reason  that  she 
was  financially  unable  to  go  to  the  state  of  New  York  and 
maintain  her  case.  This  plaintiff  was  not  made  a  party 
defendant  in  the  suit  brought  in  the  supreme  court  of 
New  York  and  no  service  of  summons  was  made  upon 
her  in  that  suit.  After  said  judgment  was  rendered 
against  said  insuran.ce  company  the  same  was  collected 
by  said  Crandall,  no  part  of  the  amount  of  which  has  ever 
been  paid  to  or  received  by  these  defendants,  or  either  of 
them.  After  the  original  assignment  of  said  insurance 
policy  to  said  Charles  M.  Chamberlain  and  while  he  re- 
mained the  holder  thereof  under  said  assignment,  he  paid 
the  annual  premiums  thereon  as  follows,  to-wit:  $135.95 
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about  the  12th  day  of  December,  1891,  |135.95  on  Novem- 
ber 2(>,  1892,  $135.95  on  November  26,  1893,  ?135.95  on 
November  26,  1894. 

'4t  is  further  agreed  that  after  the  death  of  said  Robert 
Tj.  Butler,  which  occurred  on  the  29th  day  of  October, 
1895,  the  plaintiff  in  this  case  notified  the  insurance  com- 
pany not  to  pay  the  amount  of  said  policy  to  defendant 
C^haniberlain,  as  administratrix  of  the  estate  of  her  hus- 
band. Both  said  Elbert  Crandall  and  this  plaintiff,  as  ad- 
ministratrix of  the  estate  of  her  husband,  made  proof  of 
the  death  of  said  Robert  L.  Butler  and  forwarded  the 
same  to  the  insurance  company  at  its  office  in  New  York 
city  and  each  demaude<l  the  payment  of  the  amount  of 
the  policy  from  the  company.  After  the  death  of  said 
Robert  L.  Butler,  the  insurance  comi)any  notifieil  the 
plaintiff  that  as  the  assignment  to  Chamberlain  of  the 
policy  was  recordeil  in  their  office  that  she  was  not  the 
proper  party  to  make  the  proof  of  death.  That  the  said 
insurance  company  did  not  deny  its  liability  to  pay  the 
amount  mentioned  in  the  policy. 

"It  is  also  mutually  agre^nl  that  Mr.  Charles  M.  Cham- 
berlain and  ilr.  Elbert  Crandall  are  cousins." 

On  trial  the  court  found  in  favor  of  the  Chamberlain 
Banking  House,  and  rendered  judgment  against  the  de- 
fendant, Charles  il.  Chamberlain,  and  in  favor  of  the 
plaintiff,  for  the  value  of  the  policy,  less  premiums  paid, 
and  the  money  paid  by  him  to  Butler.  Chamberlain 
Lrinj^s  the  judgment  here  for  review^. 

Several  interesting  questions  are  presented  in  the 
briefs  of  counsel,  but  we  think  it  unnecessary  to  decide 
more  than  one,  owing  to  the  position  we  shall  take  on  it. 
While  the  petition  all(»jj;es  that  the  policy  was  merely 
pledged,  it  is  agreed  by  the  stipulation  quoted  that  it  was 
in  fact  sold  and  assigned  absolutely  by  Butler  to  Cham- 
berlain^ If  such  assignment  wtis  valid,  then  the  latter 
was  the  owner  of  it,  and  had  the  right  to  dispose  of  it  as 
he  saw  fit.  We  think  the  law  is  that  under  the  facts  it 
was  lawful  for  Butler  to  dispose  of  the  policy.    We  are 
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aware  that  there  is  a  sharp  conflict  of  authorities  in  the 
several  American  courts  relative  to  the  validity  of  a  sale 
of  a  life  insurance  policy  by  one  having  an  insurable  in- 
terest to  one  not  having  such  interest.    In  all  the  states, 
perhaps,  it  is  held  against  public  policy  for  one  not  hav- 
ing an  insurable  interest  to  procure  insurance  upon  the 
life  of  another,  even  though  it  be  with  the  consent  of  such 
person.    In  some  of  the  states  it  is  held  against  public 
policy  for  one  who  has  taken  out  insurance  upon  his  own 
life  to  transfer  it  to  one  having  no  insurable  interest.    In 
some  of  the  states  such  a  transaction  is  prohibited  by  ex- 
press legislative  enactment    But  the  question  to  be  de- 
cided here  is,  assuming  that  Chamberlain  had  no  such 
interest  in  the  life  of  Butler,  could  he  legally  buy  the 
policy  in  question,  such  policy  in  its  inception  having 
been  valid  and  taken  out  in  good  faith  by  Butler,  with  no 
intention  or  design  on  his  part  of  assigning  it  subse- 
quently to  Chamberlain?    Those  courts  which  hold  such 
a  transaction  void  proceed  on  the  ground  of  public  policy. 
Originally,  at  common  law,  choses  in  action  that  were 
assignable  were  exceedingly  few;  but  the  tendency  is 
nt)w  reversed,  and  those  not  assignable  are  the  exception 
rather  than  the  rule.    The  modern  policy  being  then  as 
above  stated,  the  reason  for  a  rule  contrary  to  such  tend- 
ency should  be  exceedingly  strong  before  a  court,  where 
the  question  is  yet  unsettled,  should  adopt  a  contrary 
rule  in  any  given  case.    While  public  policy  is  a  salutary 
thing,  it  has  its  limitations  and  dangers.    Among  them  is 
the  fact  that  it  is  an  exceedingly  indefinite  term,  has  no 
lines  of  distinct  demarcation,  and  may  readily  lend  its 
aid  to  a  court  anxious  to  make  a  good  case,  rather  than  a 
safe  precedent.    For  that  reason,  before  a  case  is  decided 
upon  that  ground  solely,  courts  should  be  very  sure  that 
the  reasons  for  so  doing  are  clear,  strong,  and  admit  of 
no  doubt  concerning  their  reasonableness  or  applicabil- 
ity.   Now,  the  principal  reason  for  branding  assignments 
of  this  nature  as  inimical  to  sound  public  policy  is  that 
the  interest  of  a  stranger  in  the  death  of  the  insured  is 
51 
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80  strong  as  to  tempt  to  murder  of  the  latter,  the  earlier 
to  participate  in  the  avails  of  the  policy.  Such  interest 
doubtless  tends  to  such  a  desire.  But  the  same  desire 
would  exist  on  the  part  of  a  creditor  who  has  an  insur- 
able interest,  or  of  one  who  advanced  money  on  the  pol- 
icy, where  his  only  hope  of  reimbursing  himself  for  the 
loan  might  be  the  policy.  It  is  exceedingly  doubtful  if 
strangers  are  any  more  apt  to  either  desire  or  seek  to 
accomplish  the  death  of  others  than  are  those  nearly  re- 
lated to  them.  The  strength  of  this  desire,  where  it  ex- 
ists, depends  not  so  much  upon  the  consanguinity  of  the 
parties  as  upon  the  moral  stamina  of  him  who  holds  the 
expectancy,  be  that  expectancy  an  insurance  policy,  a 
devise,  a  remainder  or  other  acquisition  which  may  not  be 
had  until  the  death  of  another.  Another  reaaon  some- 
times assigned  for  holding  such  assignments  illegal  is 
that  an  assignee  having  no  insurable  interest  is  in  the 
position  of  one  who  in  the  first  instance  takes  out  a  wager 
policy.  But  we  think  not  If  an  insurable  interest  exists 
in  the  beneficiary  at  the  time  the  policy  is  issued,  and  it 
is  taken  out  in  good  faith,  the  object  and  purpose  of  the 
rule  against  wager  policies  would  seem  to  have  been  suffi- 
ciently attained  (16  Am.  &  Eng.  Ency.  Law  [2d  ed.], 
846) ;  and  there  is  no  reason  to  apply  the  rule  to  policies 
taken  out  in  good  faith  and  afterwards  assigned  in  good 
faith  than  there  would  be  were  the  assured  to  retain  it 
in  his  own  hands. 

Counsel  rely  upon  Warru)ck  v.  Davis,  104  U.  S.,  775,  as 
an  authority  to  uphold  the  judgment  of  the  lower  court. 
That  case  and  this  present  two  very  different  questions. 
In  that  case  the  insured  took  out  the  policy  in  pursuance 
of  an  agreement  that  a  third  party,  having  no  insurable 
interest  in  his  life,  should,  in  consideration  of  certain 
payments  to  be  made  by  it,  receive  at  his  death  nine- 
tenths  of  the  insurance  money.  In  the  opinion  Justice 
Field  says:  "The  assignment  of  a  policy  to  a  party  not 
having  an  insurable  interest  is  as  objectionable  as  the 
taking  out  of  a  policy  in  his  name."    Under  the  facts  in- 
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volved  in  that  case,  the  language  was  appropriate,  for 
there  was  collusion  between  the  insured  and  the  party 
to  be  benefited  by  his  death  by  a  receipt  of  the  amount 
hereinbefore  mentioned.  But  the  language  is  not  applica- 
ble to  this  case,  for  there  was  no  agreement  between  But- 
ler and  Chamberlain,  at  the  time  the  policy  was  procured, 
that  the  latter  should  participate  in  its  avails.  The  trans- 
.action  with  him  was  wholly  independent  of  and  subse- 
quent to  the  original  one  between  Butler  and  the  insur- 
ance company.  If  their  agreement  had  existed  prior  to  the 
issuance  of  the  policy,  or  contemporaneous  therewith,  then 
the  words  quoted  would  be  applicable,  otherwise  not. 
That  this  is  the  meaning  of  the  words,  is  clear  when  we 
read  Connecticut  Mutual  Life  Ins.  Co.  v.  Schaefer,  94  U.  S., 
457,  and  ^tna  Life  Ins.  Co.  v.  France,  94  U.  S.,  561,  567. 
In  the  France  Case  that  court  lays  down  the  rule  applica- 
ble to  the  facts  in  this  case,  viz.,  that  any  person  has  a 
right  to  procure  insurance  on  his  own  life,  and  to  assign 
it  to  another,  provided  it  be  not  done  by  way  of  cover  for 
a  wager  policy.  The  intention  and  good  faith  of  the 
parties  are  the  governing  principles.  In  the  Schaefer  Case 
the  court  held  that  a  life  insurance  policy,  originally  valid, 
does  not  cease  to  be  so  upon  the  intermission  of  the  as- 
sured party's  interest  in  the  life  insured.  It  was  cer- 
tainly not  intended  in  the  Wamock  Case  to  overrule  or 
modify  either  of  them.  They  are  not  in  conflict  with  that 
case,  when  the  facts  are  remembered.  The  language  of 
the  court  in  the  Warnock  Case  is>  unfortunately,  some- 
what misleading  in  several  instances,  although  the  ulti- 
mate conclusion  reached  is  right.  The  comments  therein 
on  the  New  York  cases  {St.  John  v.  American  Mutual  Life 
Ins.  Co.y  13  N.  Y.,  31,  and  Valton  v.  National  Fund  Life  As- 
surance Co.,  20  N.  Y.,  32)  are  uncalled  for  and  not  involved 
in  the  issues,  for  the  questions  of  law  decided  in  those 
cases  are  very  different  from,  and  not  necessarily  con- 
flicting with  the  law  involved  in  the  Warnock  Case.  We 
are  aware  that  several  eminent  American  courts  disagree 
with  the  New  York  cases  cited,  and  with  other  courts 
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of  tin's  country  which  agree  with  the  latter.  It  seems 
i\u\i  to  hold  contrary  to  that  rule  would  have  the  effect 
nuMiUonod  in  Ht.  John  v.  American  Ins.  Co,,  supra,  "with- 
out the  TVfj^ht  to  assign,  insurance  on  lives  lose  half  their 
us(»fuln(*ss,"  a  fact  that  should  not  be  lost  sight  of  in  this 
day  when  almost  every  person  carries  life  insurance  of 
Honi(^  character,  the  commercial  value  and  usefulness  of 
which  should  be  fostered  rather  than  crippled  or  minified. 
If  Hudr  clioses  in  action  may  be  legally  sold  absolutely, 
it  is  plain  that  more  can  be  realized  from  them,  in  the 
day  of  need,  than  if  valuable  only  as  security  for  loans. 
And  until  it  shall  be  made  to  appear  that  in  those  juris- 
dictions where  such  policies  are  assignable  absolutely, 
crim(»s  committed  by  such  assignees  are  more  frequent 
than  in  those  where  assignments  of  the  nature  of  the 
one  here  involved  are  illegal,  we  are  of  opinion  that  the 
r<»asons  for  holding  such  transactions  void  are  insuflS- 
ci(»nt. 

Chamberlain  then,  being,  under  the  fjicts  agreed  on, 
the  absolute  owner  of  the  policy,  had  the  right  to  trans- 
f(»r  it  to  ("randall,  and  such  act  was  not  a  conversion  of 
tli(*  i)olicy  or  insurance;  for  he  was  e^ntitled  to  the  whole 
of  the  i)roc(»eds  thereof,  free  from  all  claims  of  the  plain- 
tiff, or  the  estate  of  deceased.    The  judgment  is,  there 

fore, 

Reversed. 


Note. — One  who  agrees  to  insure  his  life  for  the  benefit  of  an  asso- 
ciation of  which  he  is  a  member  is  not  in  pari  ilelicto.  Hence  the 
court  will  not  interfere  to  compel  the  association  to  account  in  case 
it  receive  the  benefit  of  the  insurance,  Tate  v.  Commercial  Building 
Asft'n,  97  Va.,  74,  45  L.  R.  A.,  243. 

A  collcj^e  supported  by  a  church  has  no  insurable  interest  in  the 
life  of  a  member  of  that  church  which  will  sustain  a  policy  of  insur- 
ance on  his  life  in  favor  of  the  colleg-e,  althoug-h  the  colleg-e  paid  the 
])remiums,  while  the  application  was  made  by  the  person  whose  life 
was  insured.  Trinity  College  v.  TravclcrH'  Im,  Co,y  113  N.  Car.,  244,  22 
L.  K.  A.,  291. 

As  a  rule,  a  grandfather  is  under  no  leg'al  obligation  to  support  or 
provide  for  his  granddaughter,  and  in  an  action  by  the  latter  upon 
a  policy'  pf  insurance   issued  directly  to  her  upon  the   life   of  her 
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grandfather,  the  court  can  not  infer,  as  a  matter  of  law,  from  an 
averment  of  the  relationship  between  the  parties,  such  an  insurable 
interest  in  the  life  of  the  grandfather  as  will  uphold  the  policy. 
Burton  v.  Connecticut  Mutual  Life  Ins.  Co,,  119  Ind.,  207. — Reporter. 


Omaha  Savings  Rank,  appellee,  v.  E,  W.  Simeual  et 

AL.,  APPELLEES,  IMPLEADED  \\Tril  JAMES  J.  BROWN, 

appellant. 

Filed  May  22, 1901.    No.  9,424. 

Statute  of  Limitations:  Promissory  Note  Secured  by  Mortgage.  A 
promissory  note  is  barred  after  five  years  from  its  maturity, 
though  the  same  is  secured  by  a  real  estate  mortgage,  and  the 
statute  of  limitations  is  a  complete  defense  to  the  recovery  of 
a  personal  judgment  upon  the  note  against  a  maker,  other  than 
the  mortgagor. 

Appeal  from  the  district  court  for  Douglas  county. 
Iloard  below  before  Scott,  J.    Affirmed. 

(tcorge  W.  Cooper  and  TV.  W.  Morsman,  for  appellant. 

TF.  A.  Redick  and  Grofoot  &  Scott,  contra, 

NORVAL,  C.  J. 

Suit  by  Omaha  Savings  Bank  against  E.  W.  Simeral  to 
foreclose  a  real  estate  mortgage.  J.  J.  Brown,  having 
a  second  mortgage  upon  the  premises,  was  made  a  party 
defendant,  who  on  August  22,  1896,  filed  a  cross-petition 
in  said  cause,  setting  up  a  mortgage  given  by  Simeral  to 
secure  the  payment  of  a  promissory  note  for  $1,000  given 
by  him  and  one  John  I.  Kedick,  dated  December  18,  1886, 
and  payable  one  year  thereafter,  and  praying  tlie  fore- 
closure of  said  last  mentioned  mortgage.  To  said  cross- 
pelition  Redick  was  made  a  party  defendant,  the  purpose 
being  to  secure  a  deficiency  judgment  against  him.  Sum- 
mons was  issued  and  served  upon  Redick,  who  appeared 
and  filed  an  answer  to  the  cross-petition,  alleging,  in 
effect,  that  he  signed  the  note  as  surety  for  Simeral;  that 
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the  payment  indorsed  upon  the  note  was  made  by  the 
latter  on  his  own  behalf  without  Bediek's  authority, 
knowledge  or  consent;  that  on  October  12,  1892,  Brown, 
upon  sufficient  consideration,  extended  the  time  of  pay- 
ment of  the  note  said  mortgage  was  given  to  secure  to 
December  12,  1892,  without  the  knowledge  or  consent  of 
Kedick,  whereby  the  latter  was  released  and  discharged 
as  surety;  that  "the  cause  of  action  of  said  J.  J.  Brown 
did  not  accrue  against  this  defendant  within  five  years 
next  before  the  filing  of  the  cross-petition  in  this  case, 
and  said  claim  is  barred  by  the  statute  of  limitations." 
The  reply  consisted  of  a  general  denial.  The  court  found 
the  issues  in  favor  of  Redick  as  to  both  of  his  defenses, 
and  a  decree  was  entered  foreclosing  the  mortgage  of 
Brown,  as  well  as  that  of  plaintiff,  and  dismissing  the 
cross-petition  as  to  the  defendant  Bedick.  Brown  appeals 
We  shall  consider  the  defense  of  Redick  only,  relative 
to  the  statute  of  limitations.  Section  849  of  the  CJode  of 
(;ivil  Procedure  provides:  "If  the  mortgage  debt  be  se- 
cured by  the  obligation  or  other  evidence  of  debt  of  any 
other  person  besides  the  mortgagor,  the  complainant 
may  make  such  person  a  party  to  the  petition,  a  ^  th^ 
court  may  decree  payment  of  the  balance  of  such  i.^^bt 
remaining  unsatisfied  after  a  sale  of  the  mortgaged  prem- 
ises, as  well  as  against  such  other  person  as  the  mort- 
gagor, and  may  enforce  such  decree  as  in  other  cases." 
It  is  argued  that  under  such  section  Brown  had  the  same 
time  to  make  Redick  a  party  defendant  for  the  purpose 
of  obtaining  a  deficiency  judgment  against  him  that  he 
had  against  Simeral  to  foreclose  the  mortgage  in  ques- 
tion. To  the  proposition  we  are  unable  to  assent.  The 
statute  quoted  is  not  one  fixing  the  limitation  of  actions 
like  the  present  one.  Another  statute  designates  ten 
years  as  the  period  within  which  a  suit  to  foreclose  a 
mortgage  must  be  brought  Code  Civil  Procedure,  sec.  6. 
Still  another  statute  designates  five  years  as  the  time 
within  which  an  action  upon  a  promissory  note  shall  be 
instituted.    Code  Civil  Procedure,  sec.  10.     The  statute 
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quoted  above,  it  is  true,  permits  a  deficiency  judgment  to 
be  rendered  against  the  mortgagor  and  other  persons  lia- 
ble for  the  debt,  in  the  suit  to  foreclose.  The  object  of 
this  is  to  prevent  a  multiplicity  of  actions,  and  to  permit 
both  the  foreclosure  and  a  deficiency  judgment  to  be  ob- 
tained in  the  same  suit.  But  section  10  of  the  Code  of 
Civil  Procedure  governs  as  to  the  time  within  which  suit 
must  be  commenced  when  a  personal  judgment  for  a  de- 
ficiency is  sought,  at  least  against  a  person  other  than  the 
mortgagor.  Had  Brown  brought  an  action  at  law  on 
this  note  against  Redick,  five  years  after  the  maturity  of 
it,  the  suit  would  have  been  barred,  and  the  rule  is  not 
different  merely  because  a  personal  judgment  is  sought 
against  him  in  a  suit  to  foreclose  a  mortgage  given  to 
secure  the  same  note.  The  right  to  foreclose  the  mort- 
gage exists  after  the  note  it  was  given  to  secure  is  barred 
by  the  statute  of  limitations.  Wiswell  v.  Baxter,  20  Wis., 
713;  Whipple  v,  Barnes,  21  Wis.,  327;  Cleveland  v.  Harrison, 
15  Wis.,  741;  Fisher^s  executor  v.  Mossman,  11  Ohio  St.,  42. 

Counsel  for  Brown  cite  Cheney  v.  Woodruff,  20  Nebr., 
124,  and  Cheney  v,  Janssen,  20  Nebr.,  128,  in  support  of 
their  contention.  These  decisions  are  not  in  point  on  the 
question.  Each  was  a  suit  to  foreclose  a  mortgage  and 
the  defense  of  five  years  limitation  was  interposed.  It 
was  held  that  although  the  note  the  mortgage  was  given 
to  secure  was  barred,  suit  on  the  mortgage  was  not.  The 
question  whether  a  personal  judgment  could  be  recovered 
on  the  note  was  not  involved,  nor  was  any  opinion  ex- 
pressed by  the  court  on  that  subject  in  either  case. 

It  is  also  insisted  that  the  answer  to  the  cross-petition 
does  not  sufficiently  plead  the  statute  of  limitations  as  a 
defense  for  the  alleged  reason  that  the  part  of  the  answer 
already  quoted  states  a  mere  conclusion.  We  do  not 
think  so.  It  states  as  an  ultimate  fact  that  "the  cause  of 
action  of  said  J.  J.  Brown  did  not  accrue  against  this 
defendant  within  five  years  next  before  the  filing  of  the 
cross-petition."  This  was  a  good  plea  of  the  five  years 
statute  of  limitations.     Searls  v.  Knapp,  58  N.  W.  Rep. 
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[S.  Dak.],  807.  This  conclusion  does  not  conflict  with  the 
holding  in  Barnes  v.  McMurtry,  29  Nebr.,  178.  There  the 
ultimate  facts  were  not  pleaded.  The  time  when  the  stat- 
ute  began  to  run  was  not  averred,  but  it  was  merely  al- 
leged that  the  action  was  barred,  which  does  not  con- 
stitute a  good  plea.  Here  it  is  alleged  that  the  cause  of 
action  did  not  accrue  within  five  years  next  before  the 
cross-petition  was  filed. 

The  note  matured  December  18,  1887,  and  the  cross- 
petition  was  filed  eight  years,  eight  months  and  four  days 
thereafter.  No  payments  were  made  on  the  note  by  Red- 
ick.  gimeral,  the  principal  on  the  note,  made  several 
payments,  which  were  without  the  knowledge  or  consent 
of  Kedick,  the  surety.  The  payments  so  made  did  not 
toll  the  statute  as  to  Redick.  Mayberry  v.  Willoughbyy  5 
Nebr.,  368.    For  the  reasons  stated,  the  decree  is 

Affirmed. 


«i  7«        Paul  Henni  bt  al.  v.  Fidelity  Buii^ding  &  Loan 

82    811  . 

Association. 

Filed  Mat  22, 1901.    No.  9,432. 

1.  Foreign  Building  and  Loan  Association:  Contract:  Foreign  Stat- 

ute: Stipulation:  Void  and  Unenforceable.  A  contract  made 
in  this  state,  with  a  resident  thereof,  by  a  foreig^n  building  and 
loan  association,  which  has  failed  to  first  procure  a  certificate 
of  approval  and  authorization  from  the  proper  officers  for  trans- 
acting business  in  this  state,  is  void  and  unenforceable,  though 
the  parties  to  such  contract  may  have  stipulated  therein  that 
it  should  be  governed  by  the  laws  of  the  state  where  the  offend- 
ing association  is  resident. 

2.  :  Policy  of  This  State.  The  policy  of  this  state,  as  an- 
nounced by  the  legislature,  is  to  prohibit  the  transaction  of 
business  by  foreign  building  and  loan  associations,  unless  duly 
authorized  by  the  proper  authorities.  Commonwealth  MiiUial  Fire 
Ins.  Co.  V.  Haj/den,  60  Nebr.,  636,  and  Barhor  v.  Boehm,  21  Nebr.,  450, 
followed. 

3.  Comity:  Public  Policy.    Our  courts,  as  an  exercise  of  comity,  will 

not  enforce  a  contract  resulting  from  the  transaction  of  busi- 
ness within  this  state  violating  the  public  policy  thereof. 


Vol.  61]  JANUARY  TERM,  1901.  745 

Henxil  V.  Fidelity  Building  &  Loan  Ass'n. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Keysor,  J.    Reversed. 

Lane  &  Murdock,  for  plaintiff  in  error: 

A  premium  note  given  for  insurance  in  a  foreign  com- 
pany that  had  not  complied  with  the  law,  is  void. 
Barhor  v.  Boehm,  21  Nebr.,  450;  Cincinnati  Mutual  Health 
Assurance  Co.  v,  Rosenthal,  55  111.,  85;  Pennsylvania  Co., 
etc.,  V.  Baverle,  33  N.  E.  Rep.  [111.],  166;  Rose  v.  Kim- 
l>erhi  &  Clark  Co,,  62  N.  W.  Rep.  [Wis.],  526;  Seamans  v. 
Temple  Co.,  63  N.  W.  Rep.  [Mich.],  408. 

McOilton  &  Hairing,  contra: 

Even  a  contract  malum  in  se  will  be  enforced,  if  valid 
under  the  law  of  the  place  of  performance  or  other 
proper  law  of  the  contract.  Kittle  v.  DeLamater,  3  Nebr., 
325,  332;  Kling  v.  Fries,  33  Mich.,  275;  Mclntyre  v.  Parks, 
44  Mass.,  207. 

Charles  8.  Lobingier,  also  for  defendant  In  error. 

NORVAL,  C.  J. 

The  Fidelity  Building  &  Loan  Association,  a  corpora- 
tion organized  under  the  laws  of  Colorado,  commenced 
suit  in  Douglas  county  to  foreclose  a  mortgage  on  real 
estate  situate  in  that  county,  executed  to  it  by  Paul 
Henni  to  secure  the  payment  of  a  certain  loan  made  by 
fhe  former  to  the  latter.  In  the  contract  it  was  stipulated 
that  it  should  be  considered  as  having  been  made  under 
and  construed  by  the  laws  of  the  state  of  Colorado. 
Plaintiff,  a  foreign  building  and  loan  association,  had 
not,  at  the  time  the  contract  was  made,  complied  with 
section  17,  chapter  14,  Session  Laws,  1891,  which,  among 
other  things,  declares  that  it  shall  not  be  lawful  for  a 
foreign  building  and  loan  association,  directly  or  indi- 
rectly, to  transact  any  business  in  this  state  without  first 
procuring  a  certificate  of  approval    and    authorization 
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from  the  auditor  of  public  accounts,  state  treasurer  and 
attorney  general,  or  any  two  of  them,  etc.  In  the  absence 
of  compliance  with  this  law  in  the  particular  mentioned, 
is  this  mortgage  enforceable?  We  can  hardly,  since  the 
decision  in  Cotnmonwealth  Mutual  Fire  Ins.  Go,  v.  Haydeny 
60  Nebp.,  637,  consider  this  question  open  to  dispute;  for 
while  there  the  policy  of  a  foreign  insurance  company 
was  under  consideration,  the  same  questions  of  law  were 
involved.  The  following  language  employed  by  Mr.  Jus- 
tice Sullivan  in  that  case  is  also  applicable  to  building 
and  loan  associations  organized  outside  this  state:  ^^The 
statute  prescribing  the  conditions  upon  which  foreign 
insurance  companies  may  do  business  here  is  a  police  regu- 
lation designed  to  protect  our  people  against  irresponsi- 
ble insurers.  It  forbids  them  to  do  any  insurance  busi- 
ness, directly  or  indirectly,  in  this  state,  until  they  have 
complied  with  its  terms;  and  the  principle  of  judicial 
comity  does  not  require  our  courts  to  actively  aid  in  the 
enforcement  of  contracts  which  interfere  with,  and  tend 
to  frustrate,  the  policy  established  by  the  legislature." 
In  Barbor  v.  Bochm,  21  Nebr.,  450,  we  held  that  a  pre- 
mium note  given  for  insurance  to  a  foreign  company  that 
had  not  complied  with  the  law  is  void,  and  can  not  be  en- 
forced. 

It  it  is  against  the  settled  policy  of  this  state,  as  an- 
nounced by  legislative  enactments,  to  permit  foreign  as- 
sociations or  corporations  like  the  plaintiff  to  transact 
business  in  this  state  without  first  complying  with  the 
requirements  of  the  statutes — a  law  with  which,  presum- 
ably, a  worthless  or  irresponsible  organization  could  not 
comply — it  is  not  in  the  power  of  the  contracting  parties 
to  avoid  such  compliance  by  stipulating  in  their  contract 
that  it  shall  be  construed  by  the  laws  of  some  other  state. 

We  are  fully  aware  of  the  criticism  of  Barbor  v.  Boehm 
made  by  Mr.  Justice  Post  in  American  Building  &  Loan 
Ahs^v  r.  Bainholt.  18  Nebr.,  434.  What  was  there  said  wa» 
mere  dictum,  and  it  is  expressly  stated  in  the  opinion 
that  it  was  not  the  opinion  of  the  other  members  of  the 
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court.  The  decisions  of  this  court  cited  in  that  connec- 
tion as  in  conflict  with  the  Boehm  Case  are  readily  recon- 
cilable with  it,  and  with  the  latter  we  are  well  content. 
In  the  act  of  1891  the  legislature  clearly  outlined  the 
policy  of  this  state  relative  to  foreign  building  and  loan 
associations.  It  was  clearly  the  intention  of  the  legis- 
lature that  such  associations  as  refused  to  comply  with 
the  conditions  there  imposed  upon  them  should  be  ex- 
cluded from  doing  business  in  this  state,  and  that  any 
business  so  transacted  by  them  should  be  unlawful, 
which  latter  seems  to  us  quite  as  strong  a  word  a^  void. 
It  is  not  enough  to  say  that,  because  the  legislature  de- 
nounced a  penalty  upon  those  who  transgressed  the  pro- 
hibition, it  was  the  intention  of  that  body  that  the 
business  transacted  by  such  associations  should  not  be 
void.  It  was  plainly  the  intention  of  the  legislature  to 
go  further  than  merely  to  punish  those  who  transgressed 
the  statute,  and  to  render  all  contracts  made  by  the  asso- 
ciations of  that  character  "unlawful'' — nugatory,  void. 

In  further  reply  to  the  contention  that  this  is  a  Colo- 
rado contract,  because  the  parties  so  stipulate,  is  pay- 
able in  Colorado,  and  one  of  the  parties  is  resident  in 
that  state,  we  might  say  that  the  business  which  resulted 
in  the  defendant  Henni  becoming  a  member  of  this  asso- 
ciation, as  well  as  that  which  resulted  in  the  making  of 
the  loan,  was  all  transacted  in  Nebraska,  in  violation  of 
the  statute,  by  an  agent  of  the  association  resident  in 
this  state.    Building  &  Loan  Ass'n  t?.  Bilan,  59  Nebr.,  458. 

The  judgment  of  the  lower  court  in  favor  of  the  plain- 
tiff is  therefore  reversed,  and  the  cause  is  remanded  with 
instructions  to  enter  a  judgment  in  favor  of  the  defend- 
ants. 

Rhversed. 
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William  H.  Male  irr  al.,  appellees,  v.  Annie  Wink 

ET  AL.,  APPELLANTS. 
Filed  ^Lly  22, 1901.    No.  9,453. 

1.  Defense   of  Usury:    PrnciiASER  Bona   Fide:     Burden  of   Proof. 

Where  the  defense  of  usury  is  established,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  note  was  indor&ed  before 
maturity  to  a  purchaser  bona  fide  for  value,  without  notice. 

2.  Evidence.     The  mere  introduction  of  a  promissory  note  duly  in- 

dorsed, where  the  defense  of  usury  is  established,  is  insufficient 
to  prove  that  plaintiff  is  an  innocent  holder  for  value  before 
maturity,  of  the  paper. 

3.  Defense  of  Usury  Personal.    The  defense  of  usury  is  personal  to 

the  maker,  and  his  sureties  and  privies. 

4.  Purchaser  of  Equity  of  Redemption.    A  purchaser  of  the  equity  of 

redemption,  being*  neither  surety  or  privy,  who -assumes  a  mort- 
gSLge  on  the  premises,  can  not  put  up  the  usurious  contract  of 
his  grantor  as  a  defense. 

5.  Defense  of  Usury.    The  defense  of  usury  is  available  to  the  mort- 

gagor, nothwithstanding  he  has  sold  the  mortg^aged  premises, 
if  made  a  party  to  the  suit  and  under  the  petition  a  deficiency 
judgment  could  be  rendered  against  him. 

6.  Amount' of  Recovery.     Where  the  defense  of  usury  is  established, 

the  plaintiff  is  entitled  to  no  interest,  and  can  recover  only  the 
actual  amount  loaned,  diminished  .by  all  payments  of  principal 
and  interest  paid  on  the  debt. 

Appeal  from  the  district  court  for  Antelope  county. 
Heard  below  before  Robinson,  J.    Reversed. 

N.  D.  Jackson^  A.  A.  Williatm  and  William  V,  Alletiy  for 
appellants. 

Flanshurg  &  WiUiam,s,  contra, 

NOBVAL,  C.  J. 

This  was  a  suit  to  foreclose  a  real  estate  mortgagee 
executed  by  Dewalt  Wink  and  Annie  Wink,  to  secure 
payment  of  a  promissory  note  of  said  Dewalt  to  P.  O. 
IJofsell,  in  the  sum  of  |500  borrowed  .by  the  former.  The 
note  is  dated  April  17,  1886,  payable  December  1,  1890, 
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and  draws  interest  from  date  at  eight  per  cent  per  an- 
num, payable  semi-annually,  according  to  nine  interest 
coupon  notes  thereto  attached.  The  note  has  this  in- 
dorsement: 

"For  value  received,  I  hereby  assign  and  transfer  the 
within  bond,  together  with  all  my  interest  in  and  all  my 

rights  under  the  mortgage  securing  the  same  to 

without  recourse.  P.  O.  RbpsblIi." 

The  defense  interposed  is  usury.  The  clear  and  undis- 
puted evidence  is  that  Dewalt  Wink  borrowed  the  sum  of 
$500,  of  which  ?50  was  at  the  time  retained  by  the  lender 
as  commissions  and  interest,  and  that  the  borrower  re- 
ceived $450  and  no  more.  If  the  note  had  matured  five 
years  from  date  thereof  the  contract  would  not  have  been 
tainted  with  the  vice  of  usury,  since  the  $50  reserved 
added  to  eight  per  cent  interest  specified  in  the  note  on 
the  sum  loaned  for  that  time  would  amount  to  $250,  or 
ten  per  cent  interest  on  $500  for  five  years.  But  the  note 
by  its  terms  was  to  mature  in  four  years,  seven  months 
and  fourteen  days  from  its  date.  As  the  interest  on  the 
face  of  the  note,  for  that  period  at  ten  per  cent  gives 
$231.11,  while  the  amount  reserved  and  deducted  from 
the  loan,  added  to  the  eight  per  cent  interest  from  date 
of  the  note,  amounts  to  $234.89,  it  is  clear  that  $3.78  in- 
terest in  excess  was  contracted  to  be  paid  on  this  loan. 

But  it  is  argued  that  the  defense  of  usury  is  not  avail- 
able, because  the  note  was  transferred  to  a  good-faith 
purchaser  for  value,  before  maturity,  and  without  notice. 
This  contention  is  not  borne  out  by  the  record.  Plaintiff 
introduced  in  evidence  the  note  containing  the  indorse- 
ment thereon,  above  set  out.  There  is  no  other  evidence 
offered  to  show  that  the  note  in  question  was  indorsed 
before  maturity,  and  without  notice.  The  introduction 
of  the  note  and  indorsement  as  evidence  did  no  more 
than  make  out  a  prima  facie  case  for  plaintiff.  McDonald 
V.  Aiifdengarten,  41  Nebr.,  40.  The  defense  of  usury  hav- 
ing been  established,  the  burden  was  thereby  cast  upon 
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the  plaintiff  to  establish  that  he  was  the  bona  fide  holder 
for  value  without  notice.  McDonald  v,  AufdengarteUy 
supra;  Wortendyke  v.  Mcehan^  9  Nebr.,  221;  Colby  v.  Parker j 
34  Nebr.,  510;  Sltnter  v.  Park  Nat.  Bank,  35  Nebr.,  372; 
Vail  V.  Van  Doren,  45  Nebr.,  450. 

But  it  is.  also  insisted  that  the  defense  interposed  is 
not  available  because  Dewalt  Wink  conveyed  the  mort- 
gaged premises  to  his  wife,  Anna  Wink,  that  the  latter 
joined  with  her  husband  conveyed  the  property  to  J.  F. 
Curtis,  who  in  the  deed  assumed  payment  of  the  mort- 
gage in  question,  and  that  Curtis  subsequently  conveyed 
the  premises  to  the  defendant  Anna  Wink,  who  likewise 
assumed  the  mortgage.  The  defense  of  usury  is  personal 
to  the  borrower,  and  his  sureties  and  privies.  A  pur- 
chaser of  the  equity  of  redemption,  being  neither  surety 
nor  privy,  cannot  avail  himself  of  the  usurious  contract 
of  his  grantor.  Cheney  v.  Duniap,  27  Nebr.,  401 ;  McKnight 
V.  PJielps,  37  Nebr.,  858.  Curtis  therefore  could  not  have 
set  up  the  defense  of  usury.  But  Dewalt  Wink,  being  a 
party  to  the  usurious  contract,  had  the  legal  right  to  in- 
terpose the  defense  in  his  own  behalf  since  under  the 
petition  a  deficiency  judgment  could  be  rendered  against 
him.  The  evidence  discloses  that  Wink  has  paid  on 
those  loans  as  interest  f384.88,  which  sum  must  be  de- 
ducted from  the  face  of  the  note.  Plaintiffs  are  entitled 
to  a  decree  of  foreclosure  for  the  sum  of  $115.12,  and  for 
the  amount  of  taxes  by  them  paid  on  the  mortgaged 
premises,  with  ten  per  cent  interest  thereon  from  the 
date  of  such  payment.  The  decree  is  accordingly  re- 
versed, and  the  cause  remanded  with  directions  to  enter 
a  decree  in  favor  of  the  plaintiffs  in  accordance  with  this 
opinion,  without  costs  to  them. 

Reversed  and  remanded. 

Note. — ^Where  the  borrower  seeks  affirmative  relief  against  a 
usurious  contract,  he  must  first  tender  the  full  amount  of  principal 
and  lawful  interest.  Eiseman  v,  Gallagher,  24  Nebr.,  79,  mentioned 
with  approval  in  Frenzer  v.  RirhardR,  60  Nebr.,  131.  But  read  opinion 
in  Brewster  v.  Bank  of  Ainsworth^  43  Nebr.,  79. — Reporter. 
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Charles  P.  Kellogg  Company  v.  Joseph  Horkey  et  al. 

Filed  May  22, 1901.    No.  10,382. 

1.  Mortgagee  from  Fraudulent  Vendee  is  Innocent  Purchaser  to  the 

Extent  of  His  Debt.  When  goods  obtained  by  fraud  have  been 
mortgaged  by  the  fraudulent  ve.idee  to  secure  a  present  indebt- 
edness, to  a  mortgagee  in  good  faith,  without  notice  of  such 
fraud,  the  latter  stands  in  the  position  of  an  innocent  purchaser 
hana  fide  of  property  from  a  fraudulent  vendee,  but  to  the  extent 
of  the  mortgage  debt"  only. 

2.  Notice  of  Bescisslon:  Duty  of  Mortgagee.    When  a  mortgagee  of 

chattels  receives  notice  of  the  rescission  of  a  fraudulent  sale, 
before  sale  of  the  property  included  in  his  mortgage,  it  is  his 
duty,  if  there  be  also  included  in  the  mortgage  goods  ^ot 
involved  in  such  fraudulent  sale,  to  sell  the  latter  before  having 
recourse  to  those  claimed  by  the  vendor. 

Error  from  the  district  court  for  Knox  couDty. 
Tried  below  before  Kobinson,  J.    Reversed. 

Montgomery  <&  Tlall  and  TViZ/iam  if.  Robertson,  for  plain- 
tiff in  error. 

W.  L.  Henderson,  J.  H.  Berryman,  Soloman  Draper  and 
Michael  F.  Harringtony  contra. 

KORVAL,  C.  J. 

In  1896  the  plaintiff  sold  and  delivered  to  one  Joseph 
Horkey  clothing  to  the  value  of  about  $1,000.  Subse- 
quently Horkey  executed  chattel  mortgages  on  his  whole 
stock  of  goods,  including  a  portion  of  those  sold  him  by 
plaintiff  (the  remainder  having  been  sold  in  the  usual 
course  of  business),  to  the  defendants,  the  Security  Bank, 
and  Henry  E.  Bonesteel.  The  mortgage  to  the  bank  was 
for  over  |3,000,  all  but  |1,126.34  of  which  was  an  in- 
debtedness incurred  prior  to  the  making  of  such  mort- 
gage. BonesteePs  mortgage  was  given  to  secure  a  pre- 
existing debt,  wholly.  Some  time  afterwards  the  bank 
and  Bonesteel  took  possession  of  the  goods  under  their 
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mortgages,  and  proceeded  to  foreclose,  their  notices  fix- 
ing the  same  time  and  place  of  sale.  The  plaintiff,  in 
making  its  sale  to  Ilorkey,  relied  upon  a  false  statement 
of  assets  and  liabilities  made  by  him  to  a  commercial 
agency  to  secure  credit,  and  immediately  after  learning 
of  the  falsity  of  such  representations  rescinded  the  sale, 
and  notified  the  bank  and  Bonesteel  of  such  rescission 
before  sale  was  had  under  such  mortgages.  At  the  sale 
all  the  stock  was  sold,  including  that  of  plaintiff,  to 
Bonesteel,  the  bid  being  far  in  excess  of  the  amount  due 
the  bank  on  its  mortgage.  The  residue  remaining  after 
satisfying  the  demands  of  the  bank  was  applied  by  Bone- 
steel on  his  mortgage.  The  plaintiff  sued  the  bank, 
Bonesteel  and  Ilorkey  for  conversion  of  its  goods.  On 
tri«al,  after  the  evidence  was  in,  the  court  on  its  own  mo- 
tion instructed  the  jury  as  follows:  "You  are  instructed 
in  this  case  to  return  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  Joseph  Ilorkey,  of  ?1,020.08; 
and  in  favor  of  the  defendants,  Henry  E.  Bonesteel  and 
the  Securitv  Bank."    A  verdict  was  returned  in  accord- 

a/ 

ance  therewith,  and  the  i)laiutiff  brings  the  judgment 
rendered  thereon  here  for  review,  and  complains  that 
the  court  erred  in  instructing  the  jury  to  return  a  verdict 
in  favor  of  the  defendants,  the  bank  and  Bonesteel.  In 
that  respect  we  think  tlie  court  erred.  There  was  evi- 
dence introduced  from  which  the  jury  could  have  legiti- 
mately inferred  that  these  goods  were  obtained  through 
fraudulent  representations,  which  entitled  the  plaintiff 
to  rescind  the  sale  if  due  diligence  was  shown,  and  evi- 
deuce  to  that  effect  appears  of  record.  There  was  fur- 
ther evidence  from  which  the  jury  could  have  likewise 
inferred  that  the  goods  were  sold  by  the  bank  and  Bone- 
steel in  a  lump.  Among  the  goods  sold  were  those  which 
belonged  to  plaintiff,  if  it  had  a  right  to  rescind  the  sale. 
To  such  goods  Bonest(>el  was  in  no  position  to  make 
claim,  as  against  plaintiff,  as  he  did  not  occupy  the  place 
of  an  innocent  purchas€*r,  none  of  his  debt  having  been 
created  at  the  time  the  mortgage  was  executed.     Tootle 
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V.  First  Nat.  Bank  of  ChadroUy  34  Nebr.,  863;  Phenix  Iron 
Works  V.  McEvojiyy  47  Nebr.,  228.  The  bank,  to  the  extent 
of  the  |1,126.34  advanced  to  Horkey  at  the  time  its  mort- 
gage was  executed,  was  an  innocent  purchaser,  but  it 
was  such  only  to  the  extent  of  its  mortgage  lien;  and  as 
there  was  much  more  than  sufficient  property  to  pay  its 
debt,  it  became  guilty  of  conversion  so  soon  as  it  sold 
more  than  sufficient  to  satisfy  this  debt  Omaha  Auction 
&  Storage  Co,  v.  Rogers,  35  Nebr.,  61.  It  owed  to  plaintiff 
the  duty  to  sell  goods  other  than  those  to  which  the 
former  was  entitled,  sufficient  to  pay  its  debt,  before 
having  recourse  to  plaintiff's  property.  Having  failed  to 
do  this,  it  was  guilty  of  conversion  if  it  sold  them  under 
its  mortgage.  And  as  there  was  evidence  introduced 
from  which  the  jury  could  have  deduced  the  conclusion 
that  the  bank  and  Bonesteel  together  sold  the  whole  of 
the  goods,  including  those  of  plaintiff,  and  divided  the 
avails  between  them,  there  was  evidence  which  would 
have  sustained  a  verdict  of  conversion  against  both  of 
them.  For  that  reason  the  court  erred  in  giving  the  in- 
struction quoted,  and  the  judgment  is  therefore 


Reversed. 


Albert  Stenger,  appellee,  v.  David  Carrig  et  al., 

appellants. 

Filed  May  22,  1901.    No.  11,342. 

» 

Decree  of  Poreclosure:  Intebest.  A  decree  foreclosing  a  mortgage 
draws  interest  from  the  date  of  its  rendition  until  the  same  is 
paid. 

Appeal  from  the  district  court  for  Platte  county. 
Heard  below  before  Hollenbeck,  J.    Reversed, 

Virgil  0.  S trickier,  for  appellant. 

McAllister  d  Corneliu^y  contra. 
52 
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NOBVAL,  O.  J. 

Albert  Stenger  brought  suit  in  the  court  below  to 
foreclose  a  real  estate  mortgage  given  by  David  Carrig 
and  wife.  The  Home  Fire  Insurance  Company  of  Omaha 
intervened  and  set  up  a  prior  mortgage  given  by  them 
on  the  same  premises^  and  prayed  a  foreclosure  thereof. 
A  decree  was  entered  on  April  25,  1896,  foreclosing  both 
mortgages,  giving  the  intervener  a  first  lien  for  the  sum 
of  f5,557,  and  plaintiff  a  second  lien  for  f4,091.10.  An 
order  of  sale  was  issued,  and  the  premises  were  sold  to 
plaintiff  on  May  17,  1897,  for  |7,578.  Objections  to  the 
confirmation  were  overruled  and  the  sale  was  approved 
and  confirmed  on  June  5, 1897.  David  Carrig,  one  of  the 
mortgagors,  appealed  to  this  court,  which  appeal  was 
dismissed  at  the  January,  1899,  term,  and  a  mandate 
issued  to  the  trial  court  on  April  3,  1899.  On  or  about 
June  6,  1899,  Stenger  paid  to  the  clerk  of  the  district 
court  of  the  purchase  price  the  sum  of  $6,320.01,  of  which 
1351.45  was  applied  on  costs  and  the  remainder,  f5,968.56, 
was  paid  to  the  Home  Fire  Insurance  Company  on  its 
decree,  but  which  was  insufficient  to  pay  the  amount  of 
Its  lien,  computing  interest  at  7  per  cent  from  the  date 
of  the  decree  until  the  payment  was  made.  On  June  27, 
1899,  Stenger  filed  a  motion  in  the  court  below  for  an 
order  directing  the  present  sheriff  to  execute  and  deliver 
to  him  a  deed  for  the  mortgaged  premises,  the  sheriff 
who  made  the  sale  having  gone  out  of  office.  At  the 
same  time  the  intervener  filed  a  motion  for  an  order 
requiring  plaintiff  to  pay  into  court  the  amount  of  his 
bid,  or  so  much  thereof  as  would  satisfy  the  lien  of  in- 
tervener, with  interest  thereon  from  the  date  of  the  de- 
cree at  7  per  cent.  This  motion  was  overruled,  and 
plaintiff's  motion  was  sustained.    Intervener  appeals. 

A  single  question  is  presented,  which  is,  up  to  what 
time  did  the  decree  in  favor  of  the  Home  Fire  Insurance 
Company  draw  interest?  This  is  answered  by  section  3, 
chapter  44,  Compiled  Statutes,  which  pro\:ides  that  "in- 


Vol.  G1]  JANUARY  TERM,  1901.  755 


Rumery  v.  Loy. 


terest  on  all  decrees  and  judgments  for  the  payment  of 
money  shall  be  from  the  date  of  the  rendition  thereof  at 
the  rate  of  seven  dollars  upon  each  one  hundred  dollars 
annually  until  the  same  shall  be  paid.''  Intervener  wa*s 
entitled  to  interest  on  its  decree  until  the  same  was  paid. 
Trwnpen  v.  Hammond,  61  Nebr.,  446.  The  court  below 
therefore  erred  in  not  requiring  plaintiff  to  complete  his 
purchase  by  paying  into  court  a  sufficient  sura  to  pay 
intervener's  claim,  not  exceeding  the  amount  of  the  bid. 


Reversed. 


SuEL  O.  Rumery,  appetxant,  v.  Stephen  S.  Loy  et  al., 

APPELLEES. 
Filed  May  22,  1901.    No.  9,550. 

1.  Priority  of  Liens:  Registry  Act.    Ordinarily,  the  right  of  priority 

as  between  persons  claiming  liens  upon  real  property  is  to  be 
determined  by  the  registry  act. 

2,  Registry  Act:  Assignee  op  Junior  Incumbrance.    The  law  provid- 

ing for  the  registration  of  instruments  affecting  land  titles 
gives  to  the  assignee  of  a  junior  incumbrance  priority  over  a 
senior  incumbrancer  only  in  case  his  assignment  is  in  register- 
able  form  and  recorded  before  the  senior  incumbrance. 

Appeal  from  the  district  court  for  Custer  county. 
Heard  below  before  Grimes,  J.    lieverstd. 

Henry  M.  Kidder,  for  appellant. 

Lester  E.  Kirkpatrick  and  John  S.  Kirkpafrick,  contra. 

Sullivan,  J. 

This  is  a  contest  for  priority  between  the  appellant, 
Suel  C.  Rumery,  and  the  appellee,  William  Fennimore, 
each  of  whom  has  a  mortgage  lien  upon  the  northeast 
quarter  of  section  21,  township  16  north  of  range 
18   west,   in   Custer   county.      The   trial   court    found 


756  NEBRASKA  REPOKTS.  [Vol.  61 


Rumery  v.  Loy. 


in  favor  of  Fennimore  and  rendered  a  decree  establishinfir 
his  mortgage  as  a  first  lien  upon  the  property.  The  de- 
cision seems  to  be  grounded  upon  the  following  facts 
which  the  evidence  tends  to  prove:  The  Kumery  mort- 
gage was  executed  on  June  19,  1894,  about  eight  o'clock 
in  the  forenoon.  Afterwards  on  the  same  day  the  mort- 
gagor, Stephen  S.  Loy,  executed  to  H.  W.  Dickinson  the 
mortgage  of  which  Fennimore  is  now  the  owner.  Dickin- 
son was  not  an  innocent  purchaser,  but  his  mortgage, 
which  was  first  recorded,  was  assigned  to  Fennimore, 
who  took  it  in  good  faith  for  an  adequate  considera- 
tion and  without  actual  notice  of  Rumery's  superior 
right.  Both  mortgages  were  of  record  in  the  office  of 
the  regivstor  of  deeds  at  the  time  of  the  assignment 
to  Fennimore.  The  Rumery  mortgage  proft^ssed  to  be 
a  first  lien,  but  the  one  to  Dickinson  made  no  sort  of 
claim  with  respect  to  rank  or  priority.  Upon  these 
facts  the  district  court  held  that  Fennimore  was  an 
innocent  purchaser  of  the  Dickinson  mortgage  and  there- 
fore entitled  to  a  first  lien  on  the  premises  therein  de 
scribed.  In  our  opinion  the  conclusion  can  not  be  sus- 
tained. 

The  rights  of  rival  claimants  in  cases  of  this  kind  are 
not  to  be  determined  by  the  law  of  negotiable  instru- 
ments, as  counsel  seem  to  think,  but  by  the  registry  act, 
which  was  designed  to  protect  those  who  ai*e  interested 
in  knowing  the  state  and  condition  of  land-titles.  It  is 
clear,  of  course,  that  the  Rumery  mortgage,  having  been 
first  executed,  became  a  first  lien  on  the  property.  And, 
since  Dickinson  was  not  an  innocent  purchaser,  it  is 
equally  evident  that  it  continued  to  be  a  first  lien  up  to 
the  time  of  the  assignment  of  the  second  mortgage. 
Whether  the  assignment  operated  to  make  the  first  lien 
second  and  the  second  first,  is  a  point  that  must  be  set- 
tled by  consulting  the  registry  law.  There  being  no 
question  of  estoppel  in  this  case,  it  is  manifest  that  if 
a  mortgage  which  is  in  truth  a  junior  lien  is  to  be  given 
priority  and  enforced  as  a  senior  lien  it  must  be  by  virtue 
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of  the  statute  providing  for  the  registration  of  every  in- 
strument affecting  the  title  to  any  real  property. 

Section  16,  chapter  73,  of  the  Compiled  Statutes  of 
1899,  is  as  follows:  "All  deeds,  mortgages,  and  other  in-, 
struments  of  writing  which  are  required  to  be  recorded, 
shall  take  effect  and  be  in  force  from  and  after  the  time 
of  delivering  the  same  to  the  register  of  deeds  for  record, 
and  not  before,  as  to  all  creditors  and  subsequent  pur- 
chasers in  good  faith  without  notice;  and  all  such  deeds, 
mortgages,  and  other  instruments  shall  be  adjudged 
void  as  to  all  such  creditors  and  subsequent  purchasers 
without  notice,  whose  deeds,  mortgages,  and  other  in- 
struments, shall  be  first  recorded:  Provided,  That,  such 
deeds,  mortgages,  or  instruments  shall  be  valid  between 
the  parties."  It  can  not  be  doubted  that  under  the  pro- 
visions of  this  section  the  first  mortgage  was  valid  be- 
tween the  pai'ties  thereto  and  invalid  only  as  to  creditors 
and  subsequent  purchasers  in  good  faith  without  notice, 
whose  deeds,  mortgages,  or  other  instruments  should  be 
first  recorded.  Galway  v.  MalchoWy  7  Nebr.,  285;  Mans- 
field V.  Gregfyry,  8  Nebr.,  432;  Shcasley  v.  Eecris,  48  Nebr., 
57;  Blair  State  Bank  v.  Stewart,  57  Nebr.,  58.  Pennimore 
was,  according  to  the  findings  of  the  court,  a  subsequent 
purchaser  in  good  faith  without  notice  (Compiled  Stat- 
utes, 1899,  ch.  73,  sec.  45),  but  the  instrument  by  which 
his  right  to  a  lien  was  acquired  was  not  first  recorded. 
Indeed  it  does  not  appear  that  he  ever  obtained  an  as- 
signment in  registerable  form.  To  bring  himself  within 
the  provisions  of  section  16  aforesaid  it  was  necessai^ 
for  Ferlnimore  to  show  (1)  that  his  ownership  of  the  Dick- 
inson mortgage  was  evidenced  by  an  instrument  entitled 
to  be  recorded;  and  (2)  that  such  instrument  had  in  fact 
been  first  placed  upon  the  public  records.  Oalway  v,  Mah 
chow,  supra;  Bums  v.  Berry,  42  Mich.,  176;  Fort  v.  Burch, 
5  Denio  (N.  Y.),  187;  Decker  v.  Boice,  83  N.  Y.,  215;  West- 
brook  V,  Gleason,  79  N.  Y.,  23;  Smyth  v.  Knickerbocker  Life 
Ins.  Co.,  84  N.  Y.,  589;  Chicago,  R.  L  &  P.  R.  Co.  v.  Ken- 
ne4yj  70  111.,  350.    The  first  mortgage  was  therefore  valid 
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as  to  Dickinson  because  he  was  not  a  sabseqnent  pnr- 
chaser  in  good  faith  without  notice;  and  it  was  likewise 
valid  as  to  Fennimore  because  it  was  of  record  in  the 
office  of  the  registrar  at  the  time  the  assignment  was 
made.  In  this  state  the  law  plainly  provides  for  the 
registration  of  mortgage  assignments  (Compiled  Stat- 
utes, 1899,  ch.  73,  sees.  39,  46),  and  gives  to  the  assignee 
of  a  junior  mortgage  priority  over  a  senior  incumbrancer 
only  in  case  the  assignment  reaches  the  registrar's  office 
before  the  first  mortgage.  The  judgment  of  the  district 
court  is  reversed  and  the  cause  remanded. 

Reversed  and  RBMANDEa>. 


N.  B.  Hogg  v.  George  P.  Reynolds. 

Filed  Mat  22, 1901.    No.  9,604. 

1  Lease:  Assignment:  Liability  fob  Rent.  Where  a  lessee  assigns 
his  whole  estate  in  aU  the  demised  premises,  the  assignee  is 
liable  to  the  lessor  for  the  whole  of  the  rent  reserved  in  the 
lease. 

2.  :   :   Privity  of  Estate.     Whether  a  transfer  of  the 

lessee's  interest  destroys  the  privity  of  estate  subsisting  between 
him  and  the  landlord  and  creates  that  relation  between  the 
landlord  and  the  transferee,  depends  upon  the  estate  demised 
and  the  estate  transferred  being  precisely  identical. 

3.  Assignment  of  Lease:  Pbitity  of  Estate:   Liability  of  Assignee. 

One  who  acquires  by  assignment  the  lessee's  entire  interest  in 
a  distinct  part  of  leased  land  is,  as  to  such  part,  in  privity  of 
estate  with  the  lessor  and  liable  to  him  for  a  proportionate 
share  of  the  rent.  But  such  assignee  is  not  in  privity  of  estate 
with  the  lessor  as  to  the  portion  of  the  land  not  covered  by 
the  assignment,  and  is,  therefore,  not  liable  for  the  entire  rent 
reserved  in  the  lease. 

Error   from   the   district   court   for   Butler  county. 
Tried  below  before  Sedgwick,  J.    AfjUrrfwd. 

Steek  Bros,  and  Hastings  &  Hall,  for  plaintiff  in  error. 

George  P,  Sheesleyy  Matt  Miller  and  (7.  H.  Aldrich^  contra. 
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SlJIiUVAN,  J. 

This  was  an  action  brought  by  N.  B.  Hogg  against 
George  P.  Reynolds  to  recover  the  sum  of  f  100  claimed  to 
be  due  as  rent  upon  a  farm  lease.  The  jury  found  in 
favor  of  the  defendant  and  judgment  was  rendered  on 
the  verdict  The  facts  essential  to  an  understanding  of 
the  case  may  be  compressed  into  a  few  sentences: 
George  E.  and  N.  B.  Hogg  owned  a  section  of  land  in 
Butler  county  which  they  leased  to  D.  M.  Frey  and  T. 
A.  Kirkpatrick  for  five  years  at  an  annual  rental  of  f 500. 
Afterwards,  the  lessees  having  made  a  division  between 
themselves  of  the  demised  premises,  Frey,  to  whom  had 
been  assigned  the  exclusive  right  to  use  and  occupy  the 
west  half  of  the  section,  made  a  transfer  of  his  interest 
to  the  defendant  by  the  following  indorsement  upon  the 
lease: 

"Know  all  men  by  these  presents,  that  I,  D.  M.  Frey, 
do  hereby  sell,  assign  and  set  over  to  Geo.  P.  Reynolds, 
all  my  right,  title  and  interest  in  the  within  lease,  the 
same  being  the  privilege  of  paying  ^  half  of  the  sum 
named  in  the  within  lease,  and  the  undivided  use  of  the 
west  half  of  said  section  29,  town  13,  range  3  east,  for  the 
unexpired  part  of  the  five  years  named  within.  Witness 
my  hand  this  the  day  and  year  last  written  above, 

^Witnessed  by  H.  S.  Craig.      (Signed)  D.  M.  Frey.^* 

Under  this  arrangement  the  defendant  entered  into 
possession  of  the  west  half  of  the  leased  land  and  occu- 
pied the  same  during  the  life  of  the  lease,  paying  to  the 
plaintiff,  who  is  now  the  sole  owner  of  the  reversion, 
one-half  of  the  entire  rent  as  the  several  installments 
became  due.  Kirkpatrick,  who  held  exclusive  possession 
of  the  east  half  of  the  section,  having  failed  to  pay  his 
share  of  the  last  installment  of  rent  due  to  the  plaintiff, 
this  action  was  instituted  against  Reynolds  on  the  theory 
that  he  had,  by  the  assignment,  succeeded  to  the  rights 
and  assumed  the  liabilities  of  Frey. 

The  doctrine  of  the  authorities  undoubtedly  is  that 
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where  a  lessee  assigns  his  whole  estate  in  all  the  de- 
mised premises,  the  assignee  is  liable  to  the  lessor  for 
the  whole  of  the  rent  reserved  in  the  lease.  The  covenant 
to  pay  rent  runs  with  the  land,  and  the  assignee,  being  in 
privity  of  estate  with  the  landlord,  is  directly  liable  to 
him  for  the  installments  accruing  while  that  relation 
exists.  Sexton  v.  Chicago  Storage  Co.^  129  111.,  318;  Tra^ik 
V.  Graham,  47  Minn.,  571;  2  Taylor,  Landlord  and  Tenant 
[8th  ed.],  sec,  436;  12  Am.  &  Eng.  Ency.  Law  [1st  ed.], 
738.  Whether  a  person  claiming  an  interest  in  real 
property  under  a  lessee  is  liable  upon  the  covenant  to 
pay  rent,  or  upon  other  covenants  running  with  the  land, 
depends  upon  the  existence  of  privity  of  estate  between 
such  person  and  the  lessor.  In  other  words,  whether  a 
transfer  of  the  lessee's  interest  destroys  the  privity  of 
estate  subsisting  between  him  and  the  landlord  and  cre- 
ates that  relation  between  the  landlord  and  the  trans- 
feree, depends  upon  the  estate  demised  and  the  estate 
transferred  being  precisely  identical.  Sutliff  v.  Attcood, 
15  Ohio  St.,  186;  Woodhull  v.  RosentMl,  61  N.  Y.,  382;  1 
Parsons,  Contracts  [8th  ed.],  *231;  Tiedeman,  Real  Prop- 
erty, sec.  182;  1  Washburn,  Real  Property  [5th  ed.],  541. 
The  estate  vested  by  the  lease  in  Frey  was  an  undivided 
interest  for  a  term  of  years  in  the  whole  of  the  land. 
The  estate  transferred  by  Frey  to  Reynolds  was  an  ex- 
clusive right  for  a  limited  period  to  use  and  occupy  the 
whole  of  the  west  half  of  the  land.  The  legal  effect  of 
the  division  of  the  property  between*  the  lessees  was  to 
make  each,  during  the  term,  the  sole  owner  of  a  specific 
moiety.  Frey,  by  the  arrangement  between  himself  and 
Kirkpatrick,  became  possessed  of  the  entire  interest  of 
both  lessees  in  the  west  half  of  the  section;  and  the  as- 
signment of  this  interest  to  the  defendant  established 
between  him  and  the  plaintiff  a  privity  of  estate  as  to 
a  distinct  part  of  the  land.  Having  previously  relin- 
quished his  interest  in  the  east  half  of  the  section,  it  is 
quite  evident  that  Frey  had  neither  the  power  nor  pur- 
pose, by  the  assignment  written  on  the  lease,  to  transfer 


Vol.61]  JANUARY  TERM,  1901.  761 


Matteson  v.  Smith. 


to  the  defendant  any  right  or  interest  in  that  part  of  the 
demised  premises.  Being  possessed  of  the  whole  estate 
of  both  lessees  in  part  of  the  land  the  defendant  was  lia- 
ble to  the  plaintiff  for  a  proportionate  share  of  the  rent. 
Fulton  V.  Stuarty  2  Ohio,  216;  Curtis  v.  Spitty,  1  Bing.,  N. 
Gas.,  756;  Van  Rensselaer  v.  Bradley,  3  Denio  [N.  Y.],  135; 
Woodhull  V.  Rosenthal,  supra;  Babcock  v.  Seoville,  56  III., 
461.  In  the  last  mentioned  case  it  is  said,  page  467: 
"Where  a  covenant  running  with  the  land  is  divisible  in 
its  nature,  if  the.  entire  interest  in  different  parcels  of  the 
land  passes  by  assignment  to  different  individuals,  the 
covenant  will  attach  upon  each  parcel  pro  tanto,  and  the 
assignee  will  be  answerable  for  .his  proportion  only  of  any 
charge  upon  the  land,  which  was  a  common  burden  upon 
the  whole.^*  In  Van  Rensselaer  v.  Bradley,  supra,  the  rule 
with  respect  to  the  apportionment  of  rent  in  cases  like 
the  one  before  us  is  thus  stated  by  Mr.  Justice  Jewett, 
page  143:  "The  rent  must  be  apportioned,  when  the  land- 
lord seeks  to  recover  of  an  assignee  for  a  part  of  the  prem- 
ises according  to  the  value  of  the  land,  and  it  is  the  busi- 
ness of  the  jury  upon  evidence  produced  to  apportion  the 
rent  to  the  value  of  the  land."  No  case  holding  a  con- 
trary doctrine  has  been  brought  to  our  attention  and  it 
is  believed  none  can  be  found.  The  defendant  having 
paid  one-half  of  each  installment  of  rent  maturing  after 
the  assignment  was  executed,  and  there  being  no  evi- 
dence to  show  that  he  was  liable  for  more,  the  verdict 
was  necessarily  right  and  the  judgment  must,  there- 
fore, be 

Affirmed. 


Fhed  C.  Matteson,  Trustee,  bt  al.,  appellees,  v. 
WiLLLAM  B.  Smith  et  al.,  appellants. 

Filed  Mat  22,  1901.    No.  9,825. 

1.  Deed:  Deliysrt.  A  deed  or  other  similar  instrument  placed  in 
the  hands  of  a  third  person  for  delivery  to  the  grantee  when  he 
shaU  perform  some  condition,  is  not  legaUy  effective,  but  is 
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a  mere  nullity,  if  delivered  by  the  depositary,  or  obtained  from 
him  in  any  way,  without  full  complance  with  the  condition 
specified. 

2.  Evidence:  EscBOW.  Evidence  examined,  and  found  to  warrant  a 
judgment  enjoining  the  registration  of  a  mortgage-release 
claimed  to  have  been  delivered  as  an  escrow. 

Appeal  from  the  district  court  for  Clay  county. 
Heard  below  before  Hastings,  J.    Affirmed. 

Hurd  d  SpanoglCj  Leslie  G.  Hurd  and  8.  W.  Chrisly^  for 
appellants^ 

Thomas  H.  Matter Sy  contra. 

Sullivan,  J. 

This  action  was  instituted  in  the  district  court  of  Clay 
county  by  Fred  C.  Matteson,  trustee,  and  the  Sutton 
National  Bank  to  prevent  the  registration  of  a  formal 
certificate  acknowledging  satisfaction  of  a  real  estate 
mortgage  and  for  other  relief.  The  plaintiffs  obtained 
judgment  below  in  accordance  with  the  prayer  of  their 
petition  and  the  case  was  then  brought  here  for  review 
by  appeal.  The  one  controlling  question  in  the  case  is 
whether  the  delivery  by  Matteson  to  Schaeffle  of  a  mort- 
gage release  was  absolute  or  only  conditional.  This  is 
a  question  of  fact  and  not  of  law.  The  trial  court  found 
that  the  instrument  was  delivered  as  an  escrow  and  the 
finding  is,  in  our  opinion,  fully  sustained  by  the  evidence. 
Authorities  need  not  be  cited  to  show  that  a  deed  placed 
in  the  hands  of  a  third  person  for  delivery  to  the  grantee 
when  he  shall  perform  some  condition,  is  not  legally 
effective,  but  is  a  mere  nullity,  if  delivered  by  the  de- 
positary, or  obtained  from  him  in  any  way,  without  full 
compliance  with  the  condition  specified.  The  release  in 
question  was  still-born  and  its  registration  was  properly 
enjoined.    The  judgment  is 

AFFIBMflD. 
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Harry  Hiokson  v.  State  op  Nebraska. 

Filed  Mat  22, 1901.    No.  11,916. 

1.  Subject  of  Forgery:  Fobh  of  Iv&TRxmxarr,  An  instrument  in  the 
following  form  is  the  subject  of  forgery:  "Mr.  Sage:  Please  let 
this  boy  have  a  single  rig,  a  good  one,  and  oblige.  I  will  bring 
it  back  myself.    [Signed]  George  Elinger.' 


»> 


2.  Order  of  Delivery:  Writing  Obligatory.  Such  instrument  is  not 
only  an  order  or  request  for  the  delivery  of  chattels  over  which 
Elinger  had  no  control,  but  is  also  a  writing  obligatory  within 
the  meaning  of  section  145  of  the  Criminal  Code. 

Error    from    the    district    court    for    Cass    county. 
Tried  below  before  Jessen,  J.    Affirmed. 

A.  N.  Sullivan^  for  plaintifF  in  error. 

Frank  N.  Prouty  Attorney  General,  and  Norris  BrovMy 
Deputy y  contra. 

SUiililVAN,  J. 

Harry  Hickson,  the  plaintiff  in  error,  was  convicted 
of  the  crime  of  forgery  and  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  one  year.  The  information 
upon  which  he  was  tried  alleges:  "James  Sage  now  is, 
and  for  more  than  one  year  last  past,  has  been  engaged 
in  the  livery  business,  in  the  city  of  Plattsmouth,  Oass 
county,  Nebraska,  and  letting  for  hire,  horses,  harness 
and  carriages;  that  in  and  by  the  words  'single  rig'  are 
meant,  in  said  business,  a  horse  harnessed  to  a  carriage, 
and  such  is  the  custom,  usage  and  understanding  in  said 
business;  that  one  George  Klinger,  a  resident  of  said  city 
for  more  than  one  year  last  past,  has  been,  during  all  of 
said  time,  a  customer  of  said  James  fiage;  that  one  Harry 
Hickson,  late  of  the  county  aforesaid,  in  the  county  of 
Cass  and  state  of  Nebraska,  on  the  18th  day  of  July,  A. 
J).  1900,  then  and  there  being,  then  and  there  did  un- 
lawfully, feloniously,  maliciously  and  falsely,  and  with 


764  NEBRASKA  REPORTS.  [Vol.  61 


Hickson  V.  State. 


intent  to  defraud,  make,  forge  and  counterfeit  a  certain 
paper  writing,  purporting  to  be  an  order  for  the  delivery 
of  certain  goods  and  chattels,  and  being  of  the  tenor  and 
effect  following,  to- wit:  *Mr.  Sage:  Please  let  this  boy 
have  a  single  rig,  a  good  one,  and  oblige.  I  will  bring  it 
back  myself.  George  Klinger.'  (Meaning  thereby  an 
order  to  said  James  Sage  to  deliver  a  horse,  harness  and 
carriage  to  the  bearer  of  said  instrument,  for  the  tem- 
porary use  of  said  George  Klinger,  and  that  said  George 
Klinger  would  return  said  horse,  harness  and  carriage 
to  the  said  James  Sage,  when  through  with  the  use 
thweof)  all  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  an(}  dig- 
nity of  the  State  of  Nebraska." 

It  is,  on  behalf  of  Hickson,  contended  that  this  infor- 
mation does  not  charge  a  public  offense,  and  that  the 
judgment  of  the  district  court  should  be,  therefore,  re- 
versed. "Forgery,"  says  Mr.  Bishop,  "is  the  false  making 
or  materially  altering,  with  intent  to  defraud,  of  any 
writing  which,  if  genuine,  might  apparently  be  of  legal 
efficacy  or  the  foundation  of  a  legal  liability."  2  Bishop, 
New  Criminal  Law,  sec.  523.  The  instrument  in  question 
meets  the  requirements  of  this  definition  and  is  fairly 
within  the  meaning  of  section  145  of  the  Criminal  Code. 
If  the  order  had  been  genuine;  if  it  were  what  it  pur- 
ported to  be,  it  would  doubtless  have  enabled  the  de- 
fendant to  obtain  possession  of  a  horse  and  vehicle,  and 
it  would  have  imposed  upon  George  Klinger  the  legal 
duty  of  returning  the  same  to  the  liveryman. 

The  authorities  are  not  in  entire  accord  as  to  the  char- 
acter of  instruments  which  may  be  the  subject  of  forgery, 
but  according  to  all  the  decisions,  both  English  and 
American,  the  writing  fabricated  by  the  defendant  was 
within  the  inhibition  of  the  statute.  It  possessed  not 
only  apparent,  but  real  legal  efficacy.  In  addition  to  be- 
ing apparently  capable  of  effecting  a  fraud,  it  would,  if 
it  were  genuine,  have  created  a  legal  liability.  It  was 
not  only  an  order  or  request  for  the  delivery  of  chattels 
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over  which  Klinger  had  no  disposing  power,  but  it  was 

also  a  writing  obligatory  within  the  meaning  of  the  law. 

The  judgment  is 

Affirmed. 


Oliver  S.  Brown,  appellant,  v.  O.  A.  Neilson  et  al., 

APPELLEES. 

Filed  May  22,  1901.    No.  9»354. 

Lease:  Lien:  Property  Noi^  In  Esse.  A  stipulation  in  a  lease  of  a 
farm  for  a  term  of  years,  as  follows:  "And  it  is  further  ex- 
pressly agreed  and  understood  by  and  between  the  parties 
hereto,  that  all  property  of  every  name,  character  and  descrip- 
tion, belonging  to  said  parties  of  the  second  part,  that  shall 
be  on  said  premises  or  brought  thereon  by  said  second  parties 
during  the  term  of  this  lease,  shall  be  holden  as  security  for  the 
payment  of  the  rents  above  reserved  until  all  be  paid  and  the 
same  shall  be  and  remain  a  lien  upon  the  same  from  year  to 
year  until  said  payfaients  of  the  rents  for  said  entire  term  have 
been  fully  discharged  and  paid,"  is  ineifectual  to  create  a  lien, 
legal  or  equitable,  in  favor  of  the  lessor  for  rents  due  and  in 
arrears,  on  the  crops  grown  thereafter  on  the  leased  premises 
and  other  property  not  in  esse  at  the  time  and  afterwards 
brought  thereon  by  the  lessee. 

Appeal  from  the  district  court  for  Sarpy  county. 
Heard  below  before  Slabaugh,  J.    Affirmed. 

John  P.  Breen  and  Charles  S.  Lobingier^  for  appellant.  . 

Duffie,  Oaines  d  Kelby,  contra, 

HOLCOMB,  J. 

Suit  was  instituted  by  the  plaintiff  below,  appellant 
here,  for  the  recovery  of  the  sura  of  ^f900,  alleged  to  be 
due  as  rental  for  the  use  of  a  farm  occupied  by  defend- 
ants Neilson,  appellees,  as  tenants  under  a  written  lease 
for  a  term  of  years.  The  rent  claimed  to  be  due  was  for 
tt^j?  full  year  beginning  March  1,  1895,  and  the'first  half 
of  the  year  beginning  March  1,  1896.  The  lease  of  the 
premises,  upon  which  plaintiff  based  his  right  of  action, 
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was  executed  October  30,  1893,  and  being  for  the  term  of 
four  years,  commencing  on  the  Ist  day  of  March,  1894. 
In  the  petition,  joined  with  the  allegations  for  a  recovery 
of  a  money  judgment,  the  plaintiff  pleaded  a  certain  stip- 
ulation contained  in 'the  lease  which,  it  is  averred,  gave 
to  him  a  lien  in  equity  on  all  the  property  of  whatsoever 
description  on  the  leased  premises  or  brought  thereon 
and  belonging  to  the  lessees,  as  security  for  the  rent  due 
and  in  arrears  under  the  terms  of  the  lease;  and  prayed 
a  decree  establishing  a  lien  upon  all  such  property  for 
the  amount  for  which  judgment  should  be  rendered  in  the 
action.  On  plaintiff's  application  a  restraining  order  was 
also  issued  enjoining  the  lessees  from  transferring  or 
removing  any  of  their  property  from  the  leased  premises. 
The  answer  denied  the  right  of  the  plaintiff  to  a  lien  on 
any  of  the  defendants'  property  for  any  sum,  and  raised 
other  issues  not  here  necessary  to  further  notice.  On  the 
trial  of  the  case  the  plaintiff  recovered  a  judgment  for 
the  amount  prayed,  with  interest,  but  was  denied  any  re- 
lief on  his  application  to  have  the  amount  found  due  to  be 
a  lien  on  the  defendants'  personal  property,  as  prayed  for 
in  his  petition.  From  the  finding  and  decree  denying  him 
a  lien,  he  appeals. 

The  clause  in  the  lease,  which  is  made  the  foundation 
for  the  plaintiff's  claim  to  the  enforcement  of  a  specific 
lien  in  his  favor  on  all  the  property  of  the  defendants 
Neilson  on  the  leased  premises,  is  as  follows:  "And  it  is. 
further  expressly  agreed  and  understood  by  and  between 
the  parties  hereto,  that  all  property  of  every  name,  char- 
acter and  description,  belonging  to  said  parties  of  the 
second  part,  that  shall  be  on  said  premises  or  brought 
thereon  by  said  second  parties,  during  the  term  of  this 
lease,  shall  be  holden  as  security  for  the  payment  of  the 
rents  above  reserved  until  all  be  paid,  and  the  same  shall 
be  and  remain  a  lien  upon  the  same  from  year  to  year, 
until  said  payments  of  the  rents  for  said  entire  term 
have  been  fully  discharged  and  paid."  Under  these 
sweeping  provisions  the  plaintiff  contends  that  he  is  en- 
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titled  to  have  a  lien  decreed  in  his  favor  for  the  amount 
for  which  he  obtained  judgment,  on  all  personal  prop- 
erty of  all  kinds  belonging  to  the  lessees,  which  they  had 
belonging  to  them  on  the  leased  premises  at  the  time  of 
the  service  of  the  restraining  order,  issued  as  aforesaid. 
Just  what  this  property  is,  is  more  or  less  involved  in 
doubt,  but  it  is  claimed  by  appellant  thfit  a  schedule  of 
property  and  claim  of  exemption,  filed  by  the  lessee  with 
the  sheriff  of  the  county,  who  appears  to  have  been  about 
to  levy  an  execution  thereon  in  another  action,  furnishes 
sufficient  evidence  as  to  the  description  and  identity  of 
the  property  to  which  his  lien  should  attach.  The  claim 
of  exemption  was  made  by  the  lessee  as  the  head  of  a 
family,  and  filed  with  the  sheriff  after  the  issuance  of  the 
restraining  order  in  the  case  at  bar.  In  it  the  defendant 
claimed  his  specific  exemptions  allowed  him  by  statute, 
and  in  addition  thereto  property  of  the  value  of  $500,  he 
being,  as  alleged,  the  head  of  a  family  engaged  in  the 
business  of  agriculture  and  having  no  lands  or  town  lots. 
The  schedule  of  property  showed  items  of  personal  prop- 
erty ordinarily  belonging  to  one  engaged  in  agriculture, 
such  as  cattle,  horses,  agricultural  implements  and  house- 
hold goods;  also  about  50  acres  of  growing  corn  and  about 
1,300  bushels  of  corn  in  the  crib. 

It  is  suggested  by  counsel  for  defendants  that  a  stipu- 
lation of  the  character  under  consideration  can  not  in 
equity  be  extended  to  cover  and  include  the  exempt  prop- 
erty of  the  defendant  allowed  by  law  as  the  head  of  a 
family  engaged  in  the  business  of  agriculture,  citing  in 
support  thereof,  Vinson  v.  Hallowell,  10  Bush  [Ky.],  538, 
and  Selling  v.  Gunderman,  35  Tex»,  544.  We  prefer  to  ad- 
dress ourselves  to  the  principal  question  presented  by 
the  appeal,  and  that  is,  whether  a  valid  lien  may  be  cre- 
ated on  any  property  by  the  method  adopted  in  this  case; 
and,  if  so,  in  what  manner  can  the  lien  be  made  effective? 
Whether  any  of  the  property  was  in  existence  at  the  date 
of  the  execution  of  the  lease,  is  doubtful.  Certain  it  is 
that  all  of  it  was  unidentified  and  in  no  way  described 
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mortgages,  and  proceeded  to  foreclose,  their  notices  fix- 
ing the  same  time  and  place  of  sale.  The  plaintiff,  in 
making  its  sale  to  Horkey,  relied  upon  a  false  statement 
of  assets  and  liabilities  made  by  him  to  a  commercial 
agency  to  secure  credit,  and  immediately  after  learning 
of  the  falsity  of  such  representations  rescinded  the  sale, 
and  notified  the  bank  and  Bonosteel  of  such  rescission 
before  sale  was  had  under  such  mortgages.  At  the  sale 
all  the  stock  was  sold,  including  that  of  plaintiff,  to 
Bonesteel,  the  bid  being  far  in  excess  of  the  amount  due 
the  bank  on  its  mortgage.  The  residue  remaining  after 
satisfying  the  demands  of  the  bank  was  applied  by  Bone- 
steel  on  his  mortgage.  The  plaintiff  sued  the  bank, 
Bonesteel  and  Horkey  for  conversion  of  its  goods.  On 
trial,  after  the  evidence  was  in,  the  court  on  its  own  mo- 
tion instructed  the  jury  as  follows:  "You  are  instructed 
in  this  case  to  return  a  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  Joseph  Horkey,  of  f  1,020.08; 
and  in  favor  of  the  defendants,  Henry  E.  Bonesteel  and 
the  Securitv  Bank."  A  verdict  was  returned  in  accord- 
ance  therewith,  and  the  plaintiff  brings  the  judgment 
rendered  tliereon  here  for  review,  and  complains  that 
the  court  erred  in  instructing  the  jury  to  return  a  verdict 
in  favor  of  the  defendants,  the  bank  and  Bonesteel.  In 
that  respect  we  think  the  court  erred.  There  was  evi- 
dence introduced  from  which  the  jury  could  have  legiti- 
mately inferred  that  these  goods  were  obtained  through 
fraudulent  representations,  which  entitled  the  plaintiff 
to  rescind  the  sale  if  due  diligence  was  shown,  and  evi- 
dence to  that  effect  appears  of  record.  There  was  fur- 
ther evidence  from  which  the  jury  could  have  likewise 
inferred  that  the  goods  were  sold  by  the  bank  and  Bone- 
steel in  a  lump.  Among  the  goods  sold  were  those  which 
belonged  to  plaintiff,  if  it  had  a  right  to  rescind  the  sale. 
To  such  goods  Bonesteel  was  in  no  position  to  make 
claim,  as  against  plaintiff,  as  he  did  not  occupy  the  place 
of  an  innocent  purchaser,  none  of  his  debt  having  been 
created  at  the  time  the  mortgage  was  exei*uted.     Tootle 
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give  a  mortgage.  If  it  is  ineffectual  to  create  a  lien  on 
the  after-acquired  property,  we  are  of  the  opinion  that  it 
can  not,  under  any  well  recognized  rule,  be  made  the 
foundation  for  a  decree  in  the  nature  of  specific  perform- 
ance, conceding  that,  in  a  proper  case,  a  court  of  equity 
will  decree  specific  performance  of  a  contract  of  a  sale  of, 
or  to  give  a  mortgage  on,  chattel  property.  Unless  the 
stipulation  under  consideration  in  the  instrument  can  be 
upheld  as  creating,  in  favor  of  the  lessor,  a  lien,  legal  or 
equitable,  on  the  crops  grown  on  the  leased  premises,  or 
on  property  brought  thereon  after  the  execution  of  the 
lease,  we  think  it  must  entirely  fail  as  having  any  vitality 
or  force  for  any  purpose.  It  is  not  argued,  nor  will  it  be 
seriously  contended,  that  the  clause  quoted  conveys  any 
legal  interest  in  or  lien  on  the  property  of  the  lessee  not 
then  in  existence  or  owned  by  him,  but  which  was  after- 
wards brought  into  existence  and  on  the  leased  premises. 
The  authorities  are  unanimous  that  a  legal  estate  or  in- 
terest can  not  be  conveyed  in  property  which  has  no  ex- 
istence. The  question  then  is,  will  such  an  agreement 
create  a  lien  of  an  equitable  character,  attaching  to  the 
property  when  it  comes  into  existence  and  is  brought 
within  the  terms  of  the  stipulation  in  other  respects?  On 
this  the  authorites  are  divided.  The  exact  nature  of  the 
contract,  therefore,  becomes  material  in  arriving  at  a 
proper  conclusion.  Such  a  contract  is  usually  defined  as 
executory  in  character,  requiring  something  further  to 
be  done  in  the  future  by  the  parties  thereto,  before  a  good 
title  will  pass  to  and  be  perfected  in  the  lessor  or  mort- 
gagee. 

In  an  early  case,  and  one  that  is  frequently  cited  by 
the  courts  holding  to  the  doctrine  that  property  not  in 
esse  is  not  the  subject  of  transfer  by  way  of  mortgage, 
it  is  said,  regarding  the  nature  of  such  a  contract:  "A 
stipulation  that  future  acquired  property  shall  be  holden 
as  security  for  some  present  engagement,  is  an  executory 
agreement,  of  such  a  character  that  the  creditor  with 
whom  it  is  made  may,  under  it,  take  the  property  into 
53 
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his  possession^  when  it  comes  into  existence,  and  is  the 
subject  of  transfer  by  his  debtor,  and  hold  it  for  his  se- 
curity; and  whenever  he  does  so  take  it  into  his  posses- 
sion, before  any  attachment  has  been  made  of  the  same, 
or  any  alienation  thereof,  such  creditor,  under  his  ex- 
ecutor}' agreement,  may  hold  the  same;  but,  until  such 
an  act  done  by  him,  he  has  no  title  to  the  same;  and  that, 
such  act  being  done,  and  the  possession  thus  acquired, 
the  executory  agreement  of  the  debtor  authorizing  it,  it 
will  then  become  holden  by  virtue  of  a  valid  lien  or 
pledge.  The  executory  agreement  of  the  owner,  in  such 
case,  is  a  continuing  agreement,  so  that  when  the  cred- 
itor does  take  possession  under  it,  he  acts  lawfully  under 
the  agreement  of  one  then  having  the  disposing  pow^*, 
and  this  makes  the  lien  good." — Moody  v.  Wrighty  13  Met. 
[Mass.],  17,  32. 

Tn  deciding  the  validity  of  a  contract  executory  in 
character,  under  which  a  lien  was  claimed,  this  court, 
in  an  early  case  {Lanphere  v.  Loiix',  3  Nebr.,  131, 138),  citing 
with  approval  a  decision  of  the  supreme  court  of  Massa- 
chusetts, held  that  a  valid  lien  could  not  thus  be  created. 
Gantt,  J.,  speaking  of  a  stipulation  in  a  lease  of  real 
estate  similar  to  the  one  under  consideration,  says:  "But 
it  was  an  effort  on  the  part  of  the  defendant  to  create  a 
lien,  somewhat  in  the  nature  of  a  chattel  mortgage,  upon 
a  something  not  in  esse.  Can  a  valid  charge  be  made  upon 
a  thing  not  in  existence?  I  think  it  can  not.  It  is  a  very 
ancient  rule  of  law,  that  a  man  cannot  grant  or  charge 
that  which  he  has  not;  and  in  Jones  v.  Richardsorij  10  Met. 
[Mass.],  488,  it  is  said  that  this  4s  a  maxim  of  law  too 
plain  to  need  illustration,  and  which  is  fully  supported 
by  all  the  authorities.'  Bac.  Abr.,  Grants,  D,  2.  Codman 
i\  Freeman,  3  Gush.,  309.  2  Kent  Com.,  703.  Head  v.  Oood- 
iciny  37  Maine,  187.  RoUmon  v.Maedonne1h5  Man. and  Sel.,  . 

228.     Chynow€th  v.  Tenney,  10  Wis.,  *400.    This  doctrine  1 

is  applied  to  mortgages  of  goods  which  may  be  subse- 
quently  acquired  by  the  mortgagee;  it  is  equally  applied 
to  sales  of  personal  property,  and  rights  of  property. 
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Ch^^aley  V.  Jossciyriy  7  Gray,  490;  Rice  v.  StoiiCy  1  Allen, 
569." 

And  again,  after  mature  consideration,  the  doctrine 
enunciated  in  the  Lanphere  Case  was  approved,  followed 
and  reiterated  in  Ifew  lAncohi  Hotel  Co.  v.  Shears,  57  Nebr., 
478.  Speaking  on  the  same  subject,  says  Cobb,  J.,  who 
delivered  the  opinion  of  the  court  in  Cole  v.  Kerr,  19 
Nebr.,  553,  555:  "There  is,  to  say  the  least  of  it,  great 
confusion  of  the  authorities  on  the  point  being  consid- 
ered, but  after  a  careful  examination  of  those  cited  on 
either  side  in  this  case  I  have  reached  the  conclusion 
that  as  a  question  of  law  the  lien  of  a  chattel  mortgage 
of  a  crop  of  com  not  planted  at  the  time  of  its  execution 
and  delivery  will  not  attach  to  the  corn  when  it  comes 
into  existence  until  it  is  seized  by  the  mortgagee,  or  until, 
in  the  language  of  a  member  of  the  court  in  the  case  of 
Holroyd  v.  Marshall^  10  H.  of  L.  Cases,  191,  'a  new  inter- 
vening act'  Until  then  it  remains  a  mere  license,  and 
until  acted  upon  it  conveys  neither  a  lien  nor  a  right  of 
property  which  the  mortgagee  can  assert  against  a  pur- 
chaser or  execution  creditor  of  the  mortgagor." 

The  authorities  appear  to  be  almost,  if  not  entirely, 
unanimous  in  support  of  the  rule  announced  in  the  case 
last  cited,  to  the  effect  that  no  legal  estate  or  interest 
in  or  lien  upon  property,  not  in  existence  at  the  time  of 
the  execution  of  the  instrument,  passes  to  the  grantee 
therein  named  by  virtue  of  the  instrument  itself;  and 
that  the  agreement,  purporting  to  convey  the  property 
or  give  a  lien  on  such  pi-operty,  when  not  in  existence,  is 
executory  in  character,  in  the  nature  of  a  license  or  con- 
tinuing agreement  requiring  a  further  and  new  act  in 
order  to  transfer  any  legal  title  or  lien  to  the  grantee  or 
mortgagee.  In  addition  to  the  authorities  cited  in  the 
two  decisions  of  this  court,  heretofore  quoted  from,  the 
following  are  directly  in  point:  Chapman  v.  WeimeVj  4 
Ohio  St,  481;  Lcmg  v.  Hines,  40  Kan.,  220;  Lunn  v.  Thorn- 
ton, 50  Eng.  O.  L.  [1st  Man.,  Gr.  &  S.],  379;  William$  v. 
Briggsj  11  R.  I.,  476,  and  cases  therein  cited. 
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The  more  difficult  question,  as  heretofore  stated,  arises 
with  respect  to  an  equitable  lien  being  thus  created, 
which  attaches  to  the  property  when  it  comes  into  being 
and  title  thereto  is  acquired  by  the  grantor,  and  regard- 
ing which  there. exists  an  irreconcilable  conflict  in  the 
authorities.  It  is  contended  by  counsel  for  plaintiff  in 
the  case  at  bar,  and  held  by  many  respectable  authori- 
ties, that  notwithstanding  the  property,  on  which  he 
seeks  a  lien,  was  not  in  esse  when  the  lease  was  executed, 
that  after  the  crops  were  raised  on  the  demised  premises, 
belonging  to  the  lessor,  and  still  remaining  thereon,  a  lien 
in  equity  attached  thereto,  the  enforcement  of  which 
should  be  permitted  by  resort  to  and  the  application  of 
equitable  rules  and  principles.  The  same  argument,  of 
course,  applies  to  the  other  pei*sonal  property  afterwards 
acquired  and  subsequent  to  the  execution  of  the  lease 
brought  on  the  premises.  What  counsel  contends  for 
amounts  substantially  to  the  enforcement  of  a  landlord's 
lien,  not  only  on  the  crops  grown  on  the  leased  premises, 
but  also  on  all  the  personal  property  of  the  lessee  brought 
thereon  after  the  execution  of  the  lease,  without  any 
statutory  authority  therefor.  This  is  sought  to  be  ac- 
complished by  the  very  general  terms  of  the  stipulation 
in  the  lease  heretofore  quoted.  It  is  admitted  that  no 
legal  title  passed  when  the  lease  was  signed,  and  that 
there  then  existed  no  property  on  which  a  lien  could 
operate.  But  it  is  said  that  the  stipulation  will  in  equity 
establish  what  in  law  it  is  incapable  of  doing,  that  is, 
although  under  the  law  no  valid  interest  or  lien  passes 
to  the  lessor,  yet  an  equitable  lien  arises  in  his  favor  and 
attaches  to  the  property  when  it  comes  into  existence; 
that,  notwithstanding  it  is  void  in  law — without  a  new 
act — it  is  valid  in  equity;  that,  by  the  application  of  the 
equitable  doctrine  contended  for,  a  valid  equitable  lien 
may  be  created,  not  only  on  the  crops  raised  on  the  leased 
premises  for  the  year  in  which  the  lease  was  executed, 
but  also  as  many  years  thereafter  as  the  term  of  the 
lease  covers — ^two,  five,  ten,  or  a  quarter  of  a  century; 


Vol.  61]  JANUARY  TERM,  1901.  773 


Brown  v.  Neilsoxi. 


and  that  such  lien  covers  not  only  the  crops  raised  on  the 
premises,  but  aa  well  all  other  property  acquired  and 
brought  thereon  by  the  lessee.  We  do  not  think  this 
can  be  accomplished  by  the  application  of  any  sound 
equitable  principle. 

In  the  view  of  the  case  now  under  consideration,  the 
expression  of  Cobb,  J.,  in  Cole  v.  Kerry  supra,  becomes 
pertinent:  "Soil  alone,"  says  he,  "does  not  produce  crops 
of  com  in  this  degenerate  age,  if  it  ever  did.  It  now  re- 
quires, in  addition  to  soil  and  seed,  labor  both  of  man 
and  beast.  So  that  the  proposition  that  a  sale  or  mort- 
gage of  a  crop  of  corn  not  yet  planted  carries  with  it 
a  property  in  or  lien  upon  such  crop,  to  attach  and  come 
into  efficacy  without  'a  new  inten^ening  act,'  upon  the 
crops  coming  into  existence,  canies  with  it  the  proposi- 
tion that  a  man  may  mortgage  his  labor  to  be  performed 
— something  which  I  never  heard  contended  for  in  this 
country,  but  which  is  a  right  which,  under  the  name 
of  peonage,  is  recognized  in  our  sister  republic  to  the 
soutli  of  us." 

In  Nev)  TAncoln  Hotel  Co,  v.  Shears,  supra,  it  was  con- 
tended by  those  arguing  for  the  validity  of  a  clause  in  a 
lease,  similar  in  its  general  terms  to  those  in  the  present 
case,  that  the  subsequent  mortgagees  of  the  property,  who 
it  is  admitted  had  notice  of  the  provisions  for  a  lien  in 
the  lease,  could  not,  therefore,  question  its  validity.  To 
this  it  is  obsei*ved  by  Ryan,  O.  :  "We  cannot  see  that  the 
validity  of  the  provision  of  the  lease  is  affected  by  this 
consideration.  Whether  or  not  a  chattel  mortgage  or 
its  equivalent  can  be  made  so  as  to  affect  future  acquired 
property,  is  a  question  entirely  dependent  upon  general 
principles  independent  of  statute."  In  Steele  v.  Ashen- 
felter,  40  Nebr.,  770,  Post,  J.,  speaking  for  the  court  on 
the  same  subject,  says:  "It  will  be  seen  from  this  state- 
ment that  the  question  presented  is,  whether,  as  against 
Hale,  the  execution  plaintiff,  the  mortgage  includes  the 
after-acquired  property  of  the  mortgagor.  The  question 
thus  presented  is  one  upon  which  the  authorities  are  by 
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no  means  harmonious.  The  doctrine  of  Holroyd  v.  Mar- 
shall, 10  H.  L.  Cases  [Eng.],  191,  has  been  recognized  by 
many  of  the  courts  in  this  country.  In  those  jurisdictions 
the  rule  is  that  while  at  law  a  mortgage  of  after-acquired 
property  confers  no  rights  as  against  purchasers  and  at- 
taching creditors,  in  equity  it  is  effectual  to  charge  the 
property,  when  acquired  by  the  mortgagor,  with  an 
equitable  lien,  which  will  prevail  not  only  as  against  the 
latter,  but  also  as  against  attaching  creditors.  The  dis- 
tinction above  noted  between  the  rule  at  law  and  in 
equity  can  of  course  have  no  place  under  our  practice 
where  the  two  remedial  systems  are  blended  into  one. 
Therefore,  if  the  corporation,  for  which  the  plaintiff 
stands,  by  its  mortgage  acquired  a  lien  which  is  enforce- 
able in  equity  as  against  the  execution  plaintiff,  such  lien 
is  available  to  him  in  this  action.  If  the  question  was  an 
open  one  in  this  state,  the  cases  which  ret*ognize  the  rule 
in  Holroyd  v,  Marshall,  supra,  would  be  entitled  to  great 
consideration,  but  we  regard  it  as  settled  by  the  case  of 
Cole  V.  Kerr,  19  Nebr.,  553,  in  which  it  is  distinctly  held 
that  a  mortgage  of  a  crop  to  be  planted  conveyed  no  lien 
upon  crops  subsequently  raised  by  the  mortgagor  as 
against  judgment  creditors  of  the  latter." 

Says  the  supreme  court  of  Wisconsin,  in  Chynotceth  v. 
Tenney,  10  Wis.,  341,  346:  "But  it  is  contended  further 
that,  although  this  interest  may  be  inoperative  at  law, 
yet  that  it  was  effectual  to  establish  an  equitable  lien, 
and  the  decision  of  Judge  Story,  in  Mitchell  v.  Wiiisloio,  2 
Story,  630,  and  the  authorities  by  him  cited,  are  relied 
on  to  support  this  position.  But  we  think  the  doctrine 
of  this  case  had  been  so  fully  denied  by  subsequent  ca^es 
that  it  can  not  bo  considered  as  law.  [Citing  a  number 
of  cases.]  And  in  Congrcve  v.  Evetts,  10  Ex.  R,  307, 
Parke,  B.,  says  that  such  a  conveyance  ^gave  no  legal 
title,  nor  even  equitable  title,  to  any  specific  goods.' 
Other  cases,  to  the  same  effect,  might  be  cited,  but  we 
deem  it  unnecessary."  The  rule  adopted  by  the  Wiscon- 
sin court,  just  cited,  has  been  approved  and  followed  in 
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Farmers^  Loan  &  Trust  Co,  v.  Commercial  Bank,  11  Wis., 
215;  tiinijh  v.  Phelps,  20  Wis.,  419;  Moicrij  v.  WhUe,  21 
Wis.,  417;  LeniHon  v.  Moffat,  61  Wis.,  153,  and  other  cases. 
See,  alKO,  Hvichinson  v.  Ford,  9  Bush  [Ky.],  318,  and 
Blaji chard  v.  Cooke,  144  Mass.,  207. 

Loftin  V.  Hines,  12  S.  E.  Rep.  [N.  Car.],  197,  is  a  ease 
involving  the  validity  of  a  lien  by  virtue  of  an  instrument 
in  the  nature  of  a  mortgage  on  crops  to  be  grown  two  or 
three  years  in  the  future,  in  which  it  is  stated  in  the  syl- 
labus: "A  mortgage  executed  in  1888  on  crops  to  be  cul- 
tivated during  1889,  1890,  and  1891,  conveys  no  title, 
legal  or  equitable,  which  can  be  enforced  by  claim  and 
delivery."  And  in  the  opinion,  says  Clark,  J.,  voicing  the 
views  of  the  court:  "Unless  said  mortgage  conveyed  to 
the  plaintiff  either  a  legal  or  equitable  title  to  the  crop 
of  1889,  the  plaintiff  can  not  recover.  It  is  held  by  Davis,  > 
J.,  in  Wooten  v.  Hill,  98  N.  C.  52,  3  S.  E.  Rep.  846:  ^The 
authorities  do  not  warrant  the  conveyance  of  an  indefi- 
nitely prospective  unplanted  crop,  and  we  think  it  should 
be  limited  to  crops  planted,  or  about  to  be  planted,  as 
the  crops  next  following  the  conveyance;'  that  is,  the 
crops  of  the  year  cui'rent  when  the  mortgage  is  executed. 
This  case  is  to  the  same  purport  as  the  opinion  by  Pear- 
son, C.  J.,  in  Mastin  v.  Marlow,  65  N.  C.  695,  and  it  has 
been  cited  and  approved  by  Smith,  C.  J.,  in  State  v.  Oarris, 
98  N.  0.  733,  4  S.  E.  Rep.  633;  by  Shephei-d,  J.,  in  Smith 
V.  CooTy  104  N.  0.  139,  10  S.  E.  Rep.  466;  and  by  Avery, 
J.,  in  Taylor  i\  Uodgcs,  105  N.  C.  344,  11  S.  E.  Rep.  156. 
We  think  the  mortgage  was  invalid  as  a  conveyance  of 
title,  either  legal  or  equitable,  to  the  crop  of  1889,  and 
the  proceeding  by  claim  and  delivery  must  fail."  It 
seems  in  that  state  that  a  valid  mortgage  may  be  exe- 
cuted on  unplanted  crop  for  the  current  year. 

In  an  early  English  case  the  rule  is  stated  as  follows: 
"That,  if  the  agi'eement  was  to  mortgage  certain  specific 
furniture,  of  which  the  corpus  was  ascertained,  that 
would  constitute  an  equitable  title  in  the  defendant  so 
as  to  prevent  i  ts  passing  to  the  assignees  of  the  insolvent. 
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and  then  the  assignment  would  make  that  equitable  title 
a  legal  one;  but,  if  it  was  only  an  agreement  to  mortgage 
furniture  to  be  subsequently  acquired — ^to  give  a  bill  of 
sale  at  a  future  day  of  the  furniture  and  other  goods  of 
the  insolvent — then  it  would  cover  no  specific  furniture, 
and  would  confer  no  right  in  equity.*'  Mogg  i?.  Baker,  3 
Mees.  &  Wels.,  194. 

The  natural  and  logical  deduction  to  be  made  from 
the  authorities  above  cited  is  that  the  agreement  under 
which  the  plaintiff  claims,  being  executory  in  its  nature 
and  not  fully  executed,  is  insufficient  to  pass  any  legal 
interest  in,  or  equitable  lien  on,  the  property  on  which 
the  lien  is  claimed,  because  not  then  in  existence,  and 
that  the  trial  court  committed  no  error  in  denying  the 
plaintiff  any  relief  by  way  of  enforcement  of  a  specific 
lien  thereon  for  the  amount  for  which  he  obtained  judg- 
ment. Our  court  has  long  been  committed  to  this  doc- 
trine, and  there  appears  no  sufficient  reason  to  depart 
therefrom.  Our  Code  has  blended  the  remedies  at  law 
and  in  equity,  both  of  which  are  now  to  be  administered 
by  one  form  of  action,  denominated  a  civil  action.  It  is 
a  familiar  maxim  that  "equity  follows  the  law."  Ap- 
plying this  maxim,  it  is  frequently  held  that  a  contract 
imposing  no  legal  obligation  can  not  be  enforced  in 
equity.  Snell,  Principles  of  Equity,  p.  17.  This  rule,  of 
course,  having  its  proper  application  and  limitations. 
The  contract  in  the  present  instance  is  not  the  result  of 
a  mistake  or  failure  of  the  parties  to  correctly  express 
their  intentions  in  the  stipulation  creating  the  alleged 
lien.  It  amounts  only  to  a  mere  license,  which  to  be- 
come effective  for  the  purpose  of  creating  a  valid  lien 
requires  a  change  of  possession  of  the  property  when  or 
after  acquired.  Until  a  new  act  intervenes,  no  sufficient 
title  passes  to  the  lessor  which  he  can  enforce  at  law  or 
in  equity,  nor  is  he  entitled  to  relief  by  the  application 
of  any  recognized  rule  of  equity,  under  the  doctrine  of 
specific  performance. 

In  the  examination  of  the  case  we  have  not  been  un- 
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mindful  of  the  authorities  to  which  our  attention  has 
been  directed,  as  well  as  many  others  examined  in  our 
consideration  of  the  questions  involved,  in  support  of  the 
plaintiff's  contention  that  the  stipulation  creates  in  his 
favor  an  equitable  lien  which  ought  to  be  recognized. 
This  line  of  cases  is  not  in  harmony  with  the  doctrine 
of  this  court,  as  heretofore  expressed,  and  must,  for  that 
reason,  be  disregarded  as  authority.  The  precedents 
which  we  have  heretofore  established  should,  in  our 
judgment,  be  followed  and  adhered  to. 

It  is  claimed  by  appellant  that  the  affidavit  and  claim 
of  exemption  made  by  the  lessee,  heretofore  referred  to, 
established  a  ratification  and  affirmation  of  the  lien  of 
the  plaintiff  under  his  lease.  The  affidavit  was  made  in 
another  case  and  in  nowise  was  related  to,  or  connected 
with,  the  contract  of  lease,  except  as  it  referred  to  it  as 
being  a  paramount  lien  on  the  property.  It  was  made 
and  filed  with  the  sheriff  holding  an  execution  to  save 
the  property  from  levy  on  the  ground  that  it  was  exempt 
under  the  statute.  After  claiming  his  specific  exemp- 
tions, which  were  enumerated,  the  appellee  stated  that 
certain  growing  com,  describing  it,  and  a  quantity  of 
corn  in  the  crib,  was  claimed  under  the  statutory  exemp- 
tion of  property  of  the  value  of  $500,  the  affiant  not  be- 
ing the  owner  of  lands  or  lots,  and  that  all  of  said  prop- 
erty (i.  e.,  the  property  claimed  under  the  exemption  of 
|500  in  value)  "is  incumbered  by  and  subject  to  a  lien  for 
accrued  rent  due  from  me  for  the  premises  upon  which 
the  said  corn  was  raised  and  is  located,  to  the  owner  of 
the  land  in  the  sum  of  $900,  and  that  the  same  is  an  in- 
cumbrance and  a  lien  upon  all  of  said  property  prior  and 
paramount  to  any  claim  for  exemptions  which  I  now 
assert  or  claim  against  it.  That  the  incumbrance  and 
lien  for  said  rent  upon  said  property  was  created  and 
established  by  myself  and  wife  signing  a  written  con- 
tract to  that  effect  long  prior  to  the  levy  of  the  execu- 
tion levied  by  you  on  said  property."  While  the  affidavit 
was,  perhaps,  evidence  of  the  construction  the  defendant 
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put  upon  the  contract  of  lease,  it  in  no  way  changes  the 
legal  relations  of  the  parties,  and  so  far  as  the  statement, 
tliat  a  lien  existed  on  the  property  by  virtue  of  the  stipu- 
lation in  the  lease,  is  concerned,  it,  at  most,  was  only  his 
opinion  of  its  legal  force  and  effect,  which  would  not  al- 
ter or  change  the  principles  of  law  involved  and  appli- 
cable under  the  issues  joined  in  the  present  action.  The 
lien  referred  to  could  only  be  perfected  by  a  new  act, 
which  had  not  then  been  performed. 
The  judgment  of  the  district  court  is 

Affirmed. 


Morris  Steinberg  v.  Austin  Buffum  bt  ai*. 

Filed  May  22,  1901.    No.  9,377. 

1  Preferred  Creditor  of  Insolvent  Debtor:  Instruction.  In  a  contest 
between  a  preferred  creditor  and  other  creditors  of  an  insolv- 
ent debtor  wherein  a  sale  of  property  to  the  preferred  creditor 
is  claimed  to  be  fraudulent  and  void  as  to  the  other  creditors, 
it  is  erroneous  to  instruct  the  jury  that  if  it  is  shown  the 
vendor  was  disposing  of  his  property  for  the  purpose  of  delay- 
ing and  defrauding  his  other  creditors  and  the  vendee  bad 
knowledge  or  notice  of  such  intention,  the  burden  would  be  on 
the  vendee  to  show  that  he  made  the  purchase  in  good  faith 
for  the  sole  purpose  of  protecting  himself. 

2.  Fraud  Never  Presumed:   Birden  on  Party  Making  the  Charok. 

Fraud  is  never  presumed,  but  must  be  proven;  and  when  it  is 
claimed  that  a  preferred  creditor  participated  in  the  alleged 
fraudulent  designs  of  the  debtor  to  defraud,  hinder  and  delay 
other  .creditors,  the  burden  is  on  him  making  the  charge  to 
prove  it  by  a  preponderance  of  the  evidence. 

3.  Erroneous  Instruction.    Instruction  copied  in  the  opinion,  whereby 

the  jury  were  authorized  to  infer  a  fraudulent  intention  on  the 
part  of  a  preferred  creditor  to  hinder  and  delay  other  cred- 
itors because  of  his  failure  to  point  out  to  an  officer  holding 
an  attachment  writ  the  goods  of  the  debtor,  held  erroneous. 

Error  from  the  district  court  for  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reversed. 

Morning  &  Berge,  for  plaintiff  in  error. 

S.  P.  Davidson  and  Daniel  F.  Osgood^  contra. 


Vol.  61]  JANUARY  TERM,  1901.  779 


Steinberg  v.  Buffum. 


HOLCOMB,  J. 

One  Descher.  for  some  time  prior  to  the  beginning  of 
the  present  action,  was  engaged  in  the  retail  grocery 
business  in  the  city  of  Lincoln.  The  plaintiff  in  error, 
also  plaintiff  below,  had  been  in  the  employ  of  Descher 
as  a  clerk  in  his  grocery  store  from  some  time  in  the 
spring  of  1895  until  the  time  of  the  transactions  herein- 
after referred  to.  In  June,  1896,  Descher,  being  in  fail- 
ing circumstances  and  being  pressed  by  his  creditors  and, 
as  claimed  by  the  plaintiff,  being  indebted  to  him  in  the 
sum  of  something  over  f 700  for  wages  and  borrowed 
money,  sold,  transferred  and  conveyed  by  a  bill  of  sale 
to  the  plaintiff  a  part  of  the  stock  of  goods  of  which 
Descher  was  possessed  in  satisfaction  of  such  obligation. 
While  the  goods  so  claimed  to  be  purchased  were  being 
separated  from  the  remainder  of  the  stock  and  when  the 
work  thereof  was  about  completed  the  defendant  in  error, 
defendant  below,  caused  to  be  levied  thereon,  as  the 
property  of  Descher,  a  writ  of  attachment  in  a  suit 
brought  to  recover  a  debt  owing  by  the  said  Descher  to 
the  attachment  plaintiff.  The  attached  goods  were  re- 
plevied by  the  plaintiff,  in  which  action  verdict  and  judg- 
ment went  against  him,  and  from  which  he  prosecutes 
error  proceeding  in  this  court  to  secure  a  reversal  thereof. 

On  the  trial  of  the  replevin  action  in  the  lower  court 
the  plaintiff  claimed  the  property  in  controversy  by  vir- 
tue of  his  alleged  purchase  thereof  in  satisfaction  of  a 
pre-existing  debt  it  is  claimed  was  due  and  owing  him 
from  the  said  Descher.  The  defendant  contended  that 
the  alleged  sale  was  fraudulent  and  void  as  to  the  cr^^d- 
itors  of  Descher,  and  made  to  hinder,  delay  and  defraud 
them  in  the  collection  of  their  demands.  The  evidence  in 
the  case  was  conflicting,  fairly  well  balanced  and  would 
probably  support  a  verdict  in  favor  of  either  of  the  par- 
ties to  the  case.  Several  objections  w^ere  made  to  the 
ruling  of  the  trial  court  on  the  admission  and  rejection 
of  evidence,  which,  upon  only  a  passing  examination  of 
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the  record,  we  are  disposed  to  the  view  are  without 
merit,  although  we  do  not  undertake  to  decide  the  cor- 
rectness of  the  rulings  complained  of  in  this  respect. 
We  mention  the  subject  only  as  preliminary  to  a  con- 
sideration of  exceptions  taken  to  the  rulings  of  the  trial 
court  in  the  giving  and  refusal  of  certain  instructions. 
The  case,  as  it  appeal's  to  us,  was  one  largely  of  ques- 
tions of  fact  and  proper  deductions  to  be  made  from  the 
evidence,  and  the  vital  question  is  whether  on  the  evi- 
dence  the  case  was  properly  submitted  to  the  jury  under 
instructions  correctly  stating  the  law,  when  applied  to 
the  issues  raised  and  the  evidence  in  support  thereof. 
The  plaintiff's  case,  as  stated,  rested  on  a  purchase  al- 
leged to  have  been  made  in  satisfaction  of  a  prior  existing 
debt  owing  by  the  vendor.  That  the  debt  in  fact  existed 
appears  to  be  fairly  well  established  by  the  evidence, 
and  that  the  goods  sold  were  only  in  value  reasonably 
proportionate  to  the  amount  of  the  alleged  debt  is  not 
seriously  questioned.  The  defendant's  contention,  as  we 
conceive  it  to  be  from  the  record,  is  that  the  vendor  was 
disposing  of  his  property  to  hinder,  delay  and  defraud 
his  other  creditors,  including  the  defendant,  which  we 
think  may  be  conceded,  and  that  the  plaintiff  had  notice 
of  such  fraudulent  designs  on  the  part  of  Descher  and 
participated  therein,  thus  rendering  such  sale  and  trans- 
fer fraudulent  and  void  as  to  the  other  creditors,  and 
especially  the  defendant,  by  reason  of  his  attachment  of 
the  property.  The  plaintiff's  standing,  in  the  eye  of  the 
law,  as  claiming  by  virtue  of  the  rights  of  a  preferred 
creditor,  was,  therefore,  of  overshadowing  importance, 
and  to  have  the  same  correctlv  stated  in  the  instructions 
to  the  jurj'  would  be  the  point  on  which  the  turning  of 
the  controversy  would  probably  hinge.  In  the  third  in- 
struction given  by  the  court  the  law  relative  to  this  phase 
of  the  case  is  stated  as  follows:  "The  burden  of  proof  is 
upon  the  plaintiff  in  the  first  instance  to  establish  by  a 
pi  eponderance  of  the  evidence  all  the  material  allegations 
of  his  petition."  That  is  to  say,  in  this  case  the  burden 
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would  be  upon  the  plaintiff  to  show  that  at  the  commenee- 
nient  of  the  action  he  was  the  owner  of  the  goods  in  con- 
troversy and  had  paid  a  good  and  sufficient  considera- 
tion therefor.  Such  facts  being  shown  by  the  plaintiff, 
then,  inasmuch  as  the  law  presumes  that  persons  trans- 
act their  business  honestly  and  in  good  faith,  until  the 
contrary  appears,  the  burden  would  be  upon  the  defend- 
ant to  show  that  such  purchase  or  bill  of  sale  evidencing 
the  same,  if  made,  was  done  for  the  purpose  of  hindering, 
delaying  or  defrauding  the  creditors  of  Descher,  and  to 
show  that  the  plaintiff  had  knowledge  or  notice  of  such 
intention  upon  the  part  of  said  Descher.  These  facts  be- 
ing shown  by  the  defendant,  then  the  burden  would  be 
upon  the  plaintiff  to  show  that  he  made  the  purchase 
or  took  the  bill  of  sale  in  good  faith  for  the  sole  purpose 
of  protecting  himself."  Its  correctness  is  vigorously 
challenged  by  counsel  for  plaintiff  in  error.  The  instruc- 
tion, we  think,  can  not  be  upheld  as  a  correct  expression 
of  law.  In  it  the  law  is  held  to  be  that  a  creditor,  who 
obtains  satisfaction  of  a  just  demand  from  an  insolvent 
debtor  who  is  disposing  of  his  property  with  fraudulent 
intent  as  to  other  creditors,  having  notice  of  such  intent, 
must  purge  himself  of  fraudulent  participation  in  the 
acts  of  the  debtor  by  assuming  the  burden  of  proving 
that  he  purchased  the  property  in  good  faith  for  the  sole 

■ 

purpose  of  protecting  himself.  This  is  wrong  and  neces- 
sarily works  a  prejudice  to  the  plaintiff  in  the  submission 
of  his  claims  to  a  jury.  It  is  equivalent  to  saying  that  if 
in  obtaining  satisfaction  of  a  debt  he  purchases  property 
from  a  debtor  having  fraudulent  designs  as  to  other 
creditors,  with  notice  thereof,  the  law  presumes  that  he 
participated  in  such  fraudulent  intent,  which  presump- 
tion must  be  overcome  by  evidence  of  good  faith  on  his 
part  and  that  he  acted  solely  for  the  purpose  of  securing 
the  satisfaction  of  his  debt.  It  raises  a  presumption  that 
a  transaction  is  had  for  a  wrongful  purpose  without  any 
evidence  upon  which  to  base  the  presumption.  The  in- 
struction is  in  conflict  with  the  principles  stated  in  Bank 
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of  Commerce  t;.  Schlotfeldty  40  Nebr.,  212.  It  is  there  held 
first:  "Fraud  is  never  to  be  presumed.  It  must  be  proved. 
A  creditor  of  a  vendor,  seeking  to  invalidate  a  sale  upon 
the  grounds  of  fraud,  must  prove  facts  from  which  a 
legitimate  inference  of  fraudulent  intent  can  be  drawn. 
Evidence  simply  justifying  a  suspicion  is  not  sufficient"; 
and  second:  "In  the  absence  of  evidence  to  the  contrary, 
honest  and  fair  dealing'  in  all  transactions  are  to  -he  pre- 
sumed; and  if  any  person  claims  that  there  was  fraud  in 
any  transaction,  it  devolves  upon  such  person  to  prove 
the  fraud,  and  it  does  not  devolve  upon  the  party  charged 
with  committing  the  fraud  to  prove  thtit  the  transaction 
was  honest."  RaOan,  C,  writing  the  opinion  says  (page 
214) :  "Fraud  is  never  to  be  presumed.  It  must  be  proved. 
A  creditor  of  a  vendor,  seeking  to  invalidate  a  sale  upon 
the  grounds  of  fraud,  must  prove  facts  from  which  a 
legitimate  inference  of  fraudulent  intent  can  be  drawn. 
Evidence  simply  justifying  a  suspicion  is  not  sufficient 
Jaeger  v.  Kelley^  52  N.  Y.,  274.  In  the  absence  of  evidence 
to  the  contrary,  honest  and  fair  dealing  in  all  transac- 
tions are  to  be  presumed;  and  if  any  person  claims  there 
was  fraud  in  any  transaction,  it  devolves  upon  such  per- 
son to  prove  the  fraud,  and  it  does  not  devolve  upon  the 
party  charged  with  committing  the  fraud  to  prove  that 
the  transaction  was  honest.  Long  v.  Westj  31  Kan.,  298." 
The  plaintiff  in  this  action  could  only  maintain  his  case 
by  proof  that  he  was  a  creditor  of  the  vendor  and  pur- 
chased the  property  in  satisfaction  of  the  debt;  this  done, 
the  law  presumes  the  transaction  was  honest  and  fairly 
consummated.  The  defendant  may  disprove  these  facts 
and  defeat  plaintiff's  right  to  the  property  or  may,  as  he 
attempted  to  do,  avoid  the  transfer  by  proving  a  fraud 
on  the  rights  of  other  creditors  in  the  sale  of  the  prop- 
erty, and  that  the  plaintiff,  by  reason  of  his  action  in  con- 
nection with  the  transaction,  was  chargeable  with  such 
fraud.  To  succeed  in  this  aspect  of  the  case  it  was  in- 
cumbent upon  him  to  establish  his  defense  by  a  prepon- 
derance of  the  evidence.     Having  charged  the  plaintiff 
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with  fraudulent  acts  on  his  part  sufficient  to  avoid  the 
transaction,  he  was  required  to  make  the  charge  good 
by  evidence  in  support  thereof  preponderating  in  his 
favor.  It  is  not,  we  think,  the  law  that  when  he  proves 
the  fraudulent  intent  of  the  vendor,  and  that  the  vendee 
had  notice  of  it,  the  burden  is  on  the  vendee  to  prove  that 
he  did  not  participate  in  the  fraud.  The  defendant  is 
required  to  proceed  one  step  further  and  prove  also  that 
the  plaintiff  w^as  a  participant  in  the  fraud  complained 
of.  Blumer  v.  Bennett,  44  Nebr.,  873.  The  rule  is  well  set- 
tled in  this  state  that  as  to  a  bona  fide  creditor  of  a 
fraudulent  vendor,  buying  property  or  obtaining  security 
for  the  satisfaction  of  his  demand,  that  the  transaction 
can  not  be  avoided  as  to  him  by  other  creditors  except  it 
is  shown  that  he  shared  in  the  fraudulent  designs  of  his 
vendor  and  received  the  property  or  security  for  other 
purposes  than  protecting  himself  from  loss  by  reason  of 
his  demand  against  the  vendor.  Jones  v.  Loree,  37  Nebr., 
816,  821;  arosshans  v.  Gold,  49  Nebr.,  599;  Blair  State  Bank 
V.  Bunn,  61  Nebr.,  464. 

Instruction  No.  8  is  assailed  as  being  prejudicially 
erroneous.  In  the  paragraph  it  is  stated:  "Plaintiff's 
failure  or  refusal  to  point  out  which  were  his  goods  and 
which  were  Descher's,  if  you  so  find,  are  part  of  the  facts 
and  circumstances  of  the  case  from  which  you  are  to 
gather  the  intent  of  the  parties  in  the  transaction.  It 
would  be  the  duty  of  the  plaintiff  to  do  nothing  to  hinder 
creditors  or  not  necessarily  do  anything  to  prevent  officers 
from  coming  at  the  goods  belonging  to  Descher  that  un- 
der their  writs  they  were  ordered  to  take."  We  think 
the  instruction  objectionable.  From  it  the  jury  were  at 
liberty  to  infer  that,  assuming  it  was  the  plaintiff's  duty 
to  point  out  the  goods  of  the  attachment  debtor  as  stated, 
and  having  failed  to  do  so  and  to  discharge  the  duty  de- 
volving on  him  in  that  respect,  he  was  hindering  and 
delaying  the  creditors  of  Descher,  and  for  that  reason 
the  transaction  through  which  he  claimed  was  fraudulent 
as  to  such  creditors.     This  is  giving  a  rather  practical 
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application  to  the  meaning  of  the  word  "hinder^'  and  one 
not  believed  to  be  warranted  by  statute  or  by  any  rule  of 
law.  The  logical  effect  is  that  if  a  preferred  creditor 
does  not  assist  an  oflBcer  in  serving  process  on  the  prop- 
erty of  a  fraudulent  debtor,  he  is  to  be  charged  with  hin- 
dering and  defrauding  the  creditor,  and  the  transaction 
by  which  he  has  obtained  satisfaction  is  for  that  reason 
void.  He  was  under  no  legal  obligation  to  point  out  to 
the  officer's  the  property  of  the  defendant  in  the  attach- 
ment suit.  As  to  such  property,  as  is  stated  by  counsel 
for  plaintiff,  he  occupied  a  position  of  "armed  neutrality." 
All  that  was  said  and  done  at  the  time  is  doubtless  admis- 
sible as  evidence  throwing  light  on  the  transaction  and 
for  the  puri)ose  of  ascertaining  the  truth  of  the  issues 
involved;  but  his  failure  to  point  out  to  the  officer  the 
property  of  the  common  debtor  would  not,  we  apprehend, 
subject  him  to  the  charge  of  hindering  the  other  cred- 
itors in  the  collection  of  their  debts. 

Numerous  other  instructions  are  excepted  to  and  ar- 
gued in  brief  of  counsel  which  need  not  be  noted  in  detail 
and  which  are  not,  in  the  light  of  the  examination  we 
have  been  able  to  give  them,  regarded  as  prejudicially 
erroneous.  Several  instructions  requested  by  the  plaintiff 
were  refuse<l  and  exceptions  taken.  The  substance  of 
these  several  instructions  was  given  in  the  court's  charge 
to  the  jury,  and  with  the  exceptions  noted,  we  are  of  the 
opinion  the  case  was  fairly  submitted  under  the  instruc- 
tions given. 

For  the  reasons  stated  the  judgment  is  reversed,  and 

the  cause  remanded  for  further  proceedings  in  accoi*d- 

ance  with  law. 

Reversed  and  remanded. 
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H.  A.  Greenwood  v.  B.  F.  Ingersoll  bt  al. 

Filed  May  22, 1901.    No.  9,391. 

1.  Pleading:    Sufficienct  op  Petition  in  Intervention:     Fraudu- 

lent Chattel  Mobtoage.  In  a  contest  between  a  mortgagee  and 
other  creditors  of  the  mortgagor,  an  answer  to  a  petition  of 
intervention  was  presented,  alleging  that  the  mortgagee  and 
mortgagor  were  "fraudulently  colluding  and  conspiring  to- 
gether in  the  execution  and  filing  of  such  chattel  mortgages, 
for  the  purpose  of  hindering,  delaying  and  defrauding  these 
plaintiffs  and  other  creditors  in  the  collection  of  their  just 
dues,"  and  that  the  mortgages  were  g^ven  "without  any  exist- 
ing valid  indebtedness  to  be  secured  thereby."  Held,  To  state 
facts  suificient  to  constitute  a  defense  to  the  petition  of  inter- 
vention. 

2.  Evidence:  Finding:    Valid  Lien:    Indebtedness  Bona  Fidb.    Evi- 

dence examined,  and .  field  not  to  support  a  finding  that  the 
mortgage  under  which  intervener  claims  did  not  create  a  valid 
lien  and  was  not  given  in  good  faith,  in  due  course  of  trade,  for 
a  bona  fide  indebtedness,  and  was  fraudulent  and  void  as  to  the 
other  creditors  of  the  mortgagor. 

Error  from  the  district  court  for  DouglaB  county. 
Tried  below  before  Keysor,  J.    Reversed. 

A.  D.  McCandless,  for  plaintiff  in  error. 

Covell  d  Winter^  contra. 

HOLCOMB,  J. 

From  the  flndinj]^  of  the  trial  court,  and  a  judp^ent 
thereon  adverse  to  him,  the  intervener,  Greenwood,  by 
proceeding  in  error,  seeks  to  secure  a  reversal  in  this 
court  of  the  judgment  rendered  against  him.  But  two 
questions  are  presented  for  consideration  and  determina- 
tion. It  is  contended  by  plaintiff  in  error  that  the  answer 
of  defendants  in  error  to  his  petition  of  intervention 
does  not  state  facts  sufficient  to  constitute  a  defense  as  to 
the  new  matter  alleged,  and  that  the  findings  and  judg- 
ment of  the  trial  court  are  not  supported  by  the  evidence 
and  are  contrary  thereto. 
54 
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The  contest  is  between  creditors  of  one  Bridenthal. 
The  plaintiff  in  error  claims  under  and  by  virtue  of  a  chat- 
tel mortgage,  and  the  defendants  under  proceedings  in 
garnishment.  The  subject  of  the  controversy  is  the  pro- 
ceeds of  a  car-load  of  fat  hogs.  The  hogs  were  owned 
by  the  said  Bridenthal,  who  had  executed  a  mortgage  on 
the  same,  with  much  other  personal  property,  in  favor 
of  the  intervener  to  secure  the  payment  of  |2,078.75  due, 
as  claimed,  from  the  mortgagor  to  the  mortgagee.  Shortly 
after  the  execution  of  the  mortgage  the  hogs  were  shipped 
by  Bridenthal,  in  his  own  name,  to  a  commission  firm  at 
South  Omaha  for  sale  on  the  open  market,  with  a  letter 
of  instructions  to  the  commission  merchants  to  whom 
they  were  consigned  to  send  the  proceeds  to  Greenwood, 
the  intervener  and  mortgagee.  At  the  time  of  the  ship- 
ment transcripts  were  hurriedly  secured  of  judgments  ob- 
tained theretofore  against  Bridenthal  in  Gage  county, 
and  filed  in  Douglas  county,  executions  issued  which  were 
returned  unsatisfied,  and  the  commission  firm  garnished 
as  the  debtors  of  Bridenthal.  Upon  answer,  the  firm  was 
directed  to  pay  the  money  they  held,  as  the  proceeds  of 
the  sale  of  the  hogs,  into  court  to  await  its  further  order. 
The  intervener  applied  for  and  obtained  leave  to  inter- 
vene and  file  a  petition  claiming  the  said  money  by  rea- 
son of  his  chattel  mortgage  on  the  property.  To  this 
answers  were  filed,  the  different  cases  consolidated  and  a 
trial  had  as  though  there  was  but  one  action.  The  con- 
clusion was  favorable  to  the  judgment  creditors. 

With  respect  to  the  contention  that  the  answer  states 
no  affirmative  defense,  we  are  unable  to  agree.  While 
there  are  a  number  of  allegations  which  we  regard  as 
stating  conclusions  of  fraud,  rather  than  pleading  the 
ultimate  facts  on  which  the  alleged  fraud  is  predicated, 
yet  in  the  third  paragraph  of  the  answer  it  is  averred  that 
the  chattel  mortgage,  under  which  the  intervener 
claimed,  as  well  as  other  mortgages  in  his  favor,  were 
given  and  received  by  the  parties  "fraudulently  colluding 
and  conspiring  together  in  the  execution  and  filing  of 
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such  chattel  mortgages,  for  the  purpose  of  hindering,  de- 
laying and  defrauding  these  plaintiffs  and  other  cred- 
itors in  the  collection  of  their  just  dues."  And  in  the 
fourth  paragraph  it  is  declared  that  the  said  mortgage 
was  given  in  fraud  and  collusion  of  the  parties  thereto 
and  "without  any  existing,  valid  indebtedness  to  be  se- 
cured thereby."  The  answer,  reduced  to  its  simplest 
terms,  alleges,  as  we  view  it,  that  the  mortgage  pleaded 
by  the  intervener,  as  well  as  a  number  of  other  mort- 
gages, was  given  and  received  for  the  purpose  of  hinder- 
ing, delaying  and  defrauding  the  creditoi's  of  the  mort- 
gagor; was  without  any  valid  consideration,  and  executed 
in  pursuance  of  a  common  design  and  intention  on  the 
part  of  the  parties  to  the  several  instruments  to  cover 
up  and  incumber  the  property  of  the  mortgagor,  so  as 
to  place  it  beyond  the  reach  of  creditors.  In  this  respect 
we  regard  the  answer  as  stating  facts  suflBcient  to  con- 
stitute a  defense. 

As  to  the  second  question,  the  trial  court  found,  "that 
the  said  chattel  mortgage,  under  and  by  virtue  of  which 
the  said  intervener,  H.  A.  Greenwood,  claims  a  lien  upon 
the  said  sum  of  $560.56,  was  and  is  not  a  valid  existing 
lien  thereon,  that  it  was  not  given  in  good  faith,  in  due 
course  of  trade,  for  a  bona  fide,  ascertained  and  existing 
indebtedness  from  the  said  J.  W.  Bridenthal  and  Ella  S. 
Bridenthal  to  the  said  H.  A.  Greenwood,  and  that  the 
same  was  and  is  void  as  to  the  plaintiffs  herein  and  all 
creditors."  The  evidence  discloses  a  series  of  transac- 
tions between  the  interv^ener  and  mortgagor,  extending 
over  a  period  of  several  years  and  involving  the  giving  of 
a  large  number  of  notes,  and  mortgages  on  both  chattels 
and  real  property  to  secure  the  payment  of  the  same. 
The  evidence  is  not  at  all  contradictory  or  conflicting,  and 
the  only  point  with  respect  thereto  is  the  proper  deduc- 
tion warranted  thereby.  The  intervener  was  doubtless 
a  bona  fide  creditor  of  the  mortgagor,  and  the  several 
mortgages  secured  an  indebtedness  actually  existing,  as 
is  represented  by  the  several  instruments  evidencing  the 
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indebtedness  introduced  in  evidence.  Most  of  the  in- 
debtedness was  for  borrowed  money.  The  original  in- 
debtedness is  shown  to  be  for  a  balance  of  over  f500,  for 
lumber  and  building  material  purchased  by  the  mort- 
gagor and  used  in  the  construction  of  a  dwelling-house 
on  his  farm,  which  was  constructed  in  1885.  This,  with 
borrowed  money  procured  from  time  to  time,  and  ac- 
cumulated interest,  less  a  number  of  payments  made  at 
different  times,  had  grown  to  the  sum  of  |2,078.75  at  the 
time  of  the  transactions  leading  to  the  institution  of  the 
present  suit.  There  can  be  no  question  of  this  sum  being 
actually  due  the  inten'ener  by  the  mortgagor  at  the  time 
the  mortgage  was  executed,  under  which  the  proceeds  of 
the  mortgaged  property  is  claimed.  The  parties,  it  ap- 
pears, would  have  a  settlement  of  their  transactions  at 
the  close  of  each  year  and  a  new  note  and  mortgage  taken 
for  the  sum  found  to  be  due  at  the  time  of  such  settle- 
ment. Although  the  notes  evidencing  the  prior  indebted- 
ness were  surrendered  when  a  settlement  was  had,  it  ap- 
pears that  the  mortgagee,  Greenwood,  failed  and  neg- 
lected to  release  the  mortgages  of  record,  and  that  at 
the  time  of  bringing  this  suit  there  were  some  twelve 
unreleased  chattel  mortgages,  aggregating  several  hun- 
dred dollars,  appearing  on  the  records  against  Bridenthal 
and  in  favor  of  the  intervener.  The  intervener  explains 
the  matter  by  saying  that  he  was  not  in  the  habit  of  re- 
leasing the  mortgages  in  his  favor  (he  being  a  money 
loaner)  until,  in  1896,  some  900  unreleased  mortgages 
were  of  record  after  the  debts  they  secured  had  been  paid; 
that  he  was  furnished  a  list  of  the  same  and  requested 
by  the  clerk  to  release  them;  that  he  furnished  the  clerk 
with  a  power  of  attorney  to  release  all  that  had  been 
satisfied.  At  about  the  time  of  the  execution  of  the  mort- 
gage under  which  the  intervener  claims,  another  mort- 
gage on  other  personal  property  was  also  executed,  as 
well  as  a  real  estate  mortgage,  subject  to  prior  incum- 
brances. The  prior  real  estate  mortgages,  however,  in- 
cumbered the  land  for  more  than  it  was  worth,  and  the 


Vol.  61]  JANUARY  TERM,  1901.  789 


Greenwood  v.  Ingersoll. 


chattel  security  would  not  be  regarded  as  at  all  excessive. 
Aside  from  the  continuous  transactions  and  the  mortgag- 
ing from  time  to  time  of  practically  all  the  property  of 
the  mortgagor,  and  the  non-release  of  the  mortgages 
when  settlements  were  had  and  other  mortgages  given, 
we  find  nothing  in  the  record  to  warrant  the  conclusion 
that  the  transaction  in  controversy  was  other  than  hon- 
est, in  good  faith,  and  for  the  purpose  solely  of  protect- 
ing the  mortgagee  for  a  debt  justly  owing  him.  All  of 
the  different  transactions  were  gone  into  in  detail,  and 
there  is  not  the  least  indication  appearing  in  the  record 
of  any  one  of  them  being  for  other  purposes  than  secur- 
ing an  actual  existing  bona  fide  indebtedness;  and,  unless 
the  inference  is  warranted  from  the  uncontradicted  evi- 
dence that,  in  addition  to  the  object  of  securing  a  just 
debt,  the  parties  also  entertained  a  fraudulent  design  to 
hinder,  delay  and  defraud  other  creditors,  the  mortgage 
must  be  upheld,  and  the  conclusions  reached  by  the  trial 
court  reversed.  Most  of  the  property  in  the  prior  mort- 
gages had  been  disposed  of,  and  that  which  was  not  was 
covered  by  the  mortgage  through  which  the  intervener 
claims,  and  one  other  executed  a  day  or  two  subsequent, 
securing  the  same  debt.  We  are  hardly  justified  in  con- 
cluding that  there  was  a  design  and  object  to  defraud 
other  creditors  in  permitting  these  prior  mortgages  to 
remain  uncanceled,  because  the  security  mentioned 
therein  was  either  disposed  of  or  included  in  the  subse- 
quent mortgages.  The  neglect  was  doubtless  careless- 
ness on  the  part  of  the  mortgagee,  as  stated  by  him,  from 
which  no  one  ha«  been  or  could  be  prejudiced,  save  the 
mortgagor.  There  is  nothing  in  the  evidence  warranting 
the  conclusion  that  the  mortgagee  was  acting  otherwise 
than  solely  to  obtain  security  for  a  debt  justly  due  him, 
and  the  law  should  not  deprive  him  of  this  protection 
when  there  exists  no  evidence  of  fraud  or  wrongful  in- 
tent on  his  part  The  mortgagor  appears  in  an  equally 
creditable  light.  He  has  been  struggling  along  for  sev- 
eral years  under  adverse  circumstances.    He  appears  to 
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be  making  an  honest  effort  to  keep  his  head  above  water 
and  meet  bis  just  obligations.  If  a  chattel  mortgage  in 
the  present  instance  is  not  valid  because  of  the  acts  of 
the  parties  in  relation  to  the  indebtedness  secured,  we 
can  scarcely  conceive  of  a  case  where  chattel  security 
may  be  confidenrtly  relied  on  or  when  the  creditor  would 
be  justified  in  extending  the  time  of  payment  of  a  secured 
debt  and  caiTying  the  debtor  to  a  more  favorable  time 
for  him  to  satisfy  the  obligation. 

In  considering  the  subject  we  have  not  overlooked  the 
view  of  the  case  that  the  intervener,  claiming  against 
other  creditors  under  a  chattel  mortgage,  the  mortgagor 
being  in  possession,  the  instrument  under  which  he  claims 
is  prima  facie  fraudulent  as  to  such  creditors,  which  pre- 
sumption is  to  be  overcome  by  proof  by  the  mortgagee  of 
the  bona  fides  of  the  transaction.  We  think  the  mortgagee 
has  fully  met  this  requirement,  and  has  satisfactorily 
shown  by  the  evidence  that  no  unfavorable  inference, 
sufficient  to  avoid  the  instrument,  may  rightfully  be 
drawn  from  their  course  of  dealing  as  to  any  fraudulent 
intent  in  regard  to  the  other  creditors  of  the  mortgagor, 
under  the  charges  of  fraud  contained  in  the  answer.  The 
l»arties  all  reside  in  Gage  county,  where  the  controversy 
could,  with  less  expense  and  more  conveniently,  be  tried. 
The  creditors,  however,  evidently  regard  it  as  more  ad- 
vantageous to  them  to  begin  the  action  in  the  manner 
stated  in  another  county,  distant  from  the  homes  of  all 
parties  in  interest,  and,  from  the  evidence,  before  any 
execution  had  been  issued  against  the  debtor  in  the 
countv  in  which  he  resided. 

The  evidence  will  not  support  a  judgment  against  the 
intervener,  whose  right  to  the  proceeds  of  the  mortgaged 
property  is  based  on  a  valid  mortgage  in  his  favor. 

The  judgment  must  be  reversed,  and  the  cause  re- 
manded. 

Eeversbd  and  remanded. 
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Marion  E.  Robertson  v.  Thomas  E.  Hamii/ton. 

FiLKD  Mat  22, 1901.    No.  9»593. 

!•  Beview:  Exception:  Waiveb.  Where  no  exception  is  taken  to 
the  ruling  of  the  trial  eourt  in  sustaining  a  demurrer  to  a  peti- 
tion, and  a  request  is  made  and  leave  given  to  file  an  amended 
petition,  the  ruling  of  the  court  on  the  demurrer  can  not  be 
reviev^ed  on  error  proceeding  in  this  court. 

2.  Appeal:  Tbial  Above:  Sake  Issues:  New  Mattes:  Payment.  On 
an  appeal  to  the  district  court  of  a  case  tried  before  a  justice 
of  the  peace  the  cause  must  be  tried  on  the  same  issues  aB  v^ere 
tried  in  the  lower  court,  except  as  to  new  matter  arising  after 
the  first  trial,  such  as  payment,  etc.  Halhert  v.  Rosenbalm,  49 
Nebr.,  498. 

Error  from  the  district  court  for  York  county. 
Tried  below  before  Sedgwick,  J.    Affirmed. 

George  B.  France  and  T.  E.  Bennett j  for  plaintifF  in  error. 

George  F.  Corcoran  and  F.  G.  Power^  contra. 

HOl.COMB,  J. 

Before  a  justice  of  the  peace,  the  plaintiff  in  error  be- 
gan an  action  to  recover  of  the  defendant,  who  was  an 
official  court  reporter  of  the  judicial  district  in  which 
York  county  is  situated,  the  sum  of  f  27.76  alleged  to  be 
due  by  reason  of  an  overcharge  of  that  amount  for  a 
transcript  of  the  evidence  taken  in  a  certain  case,  which 
case  the  plaintiff  was  desirous  of  having  appealed  to  the 
supreme  court,  such  transcript  being  prepared  and  fur- 
nished the  plaintiff  by  the  court  reporter  at  his  request. 
In  the  bill  of  particulars  it  is  alleged:  "That  the  defend- 
ant demanded  of  the  plaintiff  the  payment  at  five  cents 
per  hundred  words  for  148,000  when  in  fact  and  in  truth 
the  number  of  words  in  said  transcript  was  92,489,  and 
by  mistake  of  fact  as  to  the  number  of  words  the  plaintiff 
paid  to  the  defendant  the  sum  of  |f27.76  too  much.''  On 
appeal  to  the  district  court  from  a  judgment  in  favor  of 
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the  plaintiflf,  a  petition,  stating  or  attempting  to  state 
substantially  the  same  cause  of  action  as  in  the  bill  of 
particulars  filed  in  the  case  before  the  justice  of  the 
peace,  was  demurred  to,  the  demurrer,  upon  considera- 
tion, being  sustained  by  the  trial  court.  No  exception 
to  the  ruling  sustaining  the  demurrer  was  taken;  but,  on 
the  contrary,  the  record  discloses  that,  "on  request  of 
plaintiff,  he  is  allowed  to  file  an  amended  petition  within 
thirty  days."  We  are  now  asked  to  review  the  ruling 
sustaining  the  demurrer.  This  we  can  not  do.  No  ex- 
ception thereto  being  taken,  and  the  plaintiff  requesting 
leave  to  file  an  amended  petition,  he  has  waived  the  error, 
if  any  there  be,  in  the  ruling  referred  to.  ^660^^  v.  Bartony 
47  Nebr.,  822.  An  amended  petition  was  filed,  which  on 
motion  was  stricken  from  the  files,  because  declaring 
upon  a  different  cause  of  action  than  that  stated  in  the 
bill  of  particulars  on  which  the  action  was  tried  before 
the  justice  of  the  peace.  The  plaintiff  refusing  to  plead 
further,  the  action  was  dismissed  at  his  cost.  This  rul- 
ing was  correct.  The  amended  petition  clearly  stated  a 
different  cause  of  action  than  that  tried  by  the  justice. 
In  the  petition  last  filed  the  recovery  was  founded  on  an 
alleged  verbal  agreement  or  contract  entered  into  by  the 
parties  at  the  time  the  transcript  of  the  evidence  was  re- 
quested by  the  plaintiff;  while  in  the  bill  of  particulars 
no  agreement  was  in  anywise  mentioned,  pleaded  or  set 
forth  as  the  foundation  for  the  right  of  recovery.  The 
action  there  was  based  on  the  statute,  fixing  the  fees 
which  a  court  reporter  may  legally  charge  and  receive 
for  the  service  rendered  in  preparing  a  transcript  of  the 
evidence  in  long  hand. 

Whatever  may  be  the  merits  or  demerits  of  the  cause 
of  action  stated  in  the  bill  of  particulars  and  the  petition 
first  filed  in  the  district  court,  the  amended  petition  ob- 
viously presented  an  entirely  different  and  new  cause 
of  action.  The  rule  is  well  settled,  that  on  appeal  to  the 
district  court  of  a  case  tried  before  an  inferior  court  the 
cause  must  be  tried  on  the  same  issues  as  were  tried  in 
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the  lower  court,  except  as  to  new  matter  arising  after 

the  first  trial,  such  as  payment,  etc.    Halbert  v.  Rosmbalm, 

49  Nebr.,  498. 

The  record  appears  free  from  errors,  and  the  judgment 

of  dismissal  is  accordingly 

Affirmed. 


Chicago,  Burlington  &  Quincy  Railroad  Company  v. 

Michael  Burns. 

Filed  Mat  22,  1901.    No.  9,645. 

1.  Payment:  Note  ob  Bill  of  Exchange  fob  Pbiob  Debt:    Express 

Aobeement.  The  giving  and  acceptance  of  an  order,  bill  of  ex- 
change or  promissory  note  for  a  prior  indebtedness  will  not  be 
regarded  as  payment,  unless  there  be  an  express  agfreement 
between  the  parties  to  that  effect. 

2.  Pay  Check:  Third  Party:  Railboad  Official.    An  order  or  "pay 

check"  drawn  by  a  paymaster  of  a  railroad  company,  on  the 
assistant  treasurer,  in  favor  of  an  employee,  is  not  drawn 
against  a  third  party,*  but  on  the  party  from  whom  the  debt, 
for  which  the  "pay  check"  is  given,  is  due. 

3. :  Payable  at  Bank:   Company  and  Not  Bank  Dbawee.    A 

"pay  check,"  given  to  an  employee  of  a  railroad  company  by 
the  paymaster,  drawn  on  the  assistant  treasurer,  and  made  pay- 
able at  different  banks  therein  mentioned,  is  not  a  check  on 
either  of  the  banks  as  by  a  depositor  therein.  Such  check  is 
made  payable  at  the  bank  specified  and  not  by  the  bank,  and 
the  company,  not  the  bank,  is  the  drawee. 

4. 1    Lost  Pay  Check:    Fobgeby:    Payment  to  Unauthobized 

Holdeb:  Right  of  Recoveby.  Where  the  payee  of  a  "pay 
check,"  drawn  to  him  or  his  order,  is  robbed  of  it  and  his  in- 
dorsement forged  thereon,  and  payment  made  to  an  unauthor- 
ized holder,  the  payee  may,  notwithstanding  such  payment, 
recover  from  the  drawee  the  amount  due  him,  as  evidenced  by 
the  order. 


5.  Negligence.  The  drawee  sought  to  escape  liability  of  payment  to 
the  payee  on  the  ground  of  his  alleged  negligence.  Held^  first, 
as  a  question  of  fact,  a  finding  in  favor  of  the  plaintiff  would 
not  be  disturbed;  and,  second,  the  unlawful  possession  of  the 
holder  of  the  order,  and  the  receiving  payment  on  the  forged 
indorsement,  being  the  result  or  fruit  of  a  crime,  the  defendant 
could  not  predicate  an  estoppel  by  negligence  thereon,  unless  it 
appears  that  the  negligence  is  the  proximate '  cause  of  the 
forgery  being  taken  as  genuine. 
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Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  Powell,  J.    Affirmed. 

Greene  d  Breckenridgey  for  plaiutiff  iu  error. 

A.  N.  Ferguson^  contra. 

HOLCOMB,  J. 

The  plaintiff  below,  Michael  Bums,  defendant  in  error, 
was  employed  by  the  plaintiff  in  error  as  a  day  laborer, 
for  whose  services  settlements  were  had  monthly.  "Pay 
checks"  were  issued  upon  which  the  employee  was  to 
receive  the  money  due  him  for  labor  performed.  It  ap- 
pears from  the  record  that  there  had  been  delivered  to 
him  for  his  services  by  the  paymaster  of  the  company 
two  "pay  checks"  aggregating  151.21,  one  of  which  reads 
as  follows: 

"No.  71509. 

"BURLINGJTON  &  MO.  RiVER  R.  R.  IN  NbB. 

Omaha,  November  30,  1895.    125.23 
"J.  Q.  Taylor,  Asst.  Treaa.     Pay  to  the  order  of  M. 
Burns  twenty-five  23-100  dollars. 

"Payable  at  the  Nebr.  Nat'l  Bank,  Omaha,  First  Nafl 
Bank,  Lincolit,  First  Nat'l  Bank,  Denver. 

"Not  good  for  an  amount  exceeding  two  hundred  dol- 
lars. C.  W.  NORTHUP, 

"F.  W. 
^^Paymaster. 
"1895.    Pay  check.    Burlington  Route,  B.  &  M.  R.  B. 
in  Neb. 

"No  protest." 

The  other  is  the  same  except  as  to  the  amount  and 
date.  The  defendant  in  error,  while  returning  from  where 
he  had  been  laboring  in  Wyoming,  was,  as  he  testifies, 
robbed  of  the  two  pay  checks  mentioned,  and  his  in- 
dorsements thereon  forged,  and  the  amount  for  which 
they  were  drawn  secured  at  one  of  the  banks  where  made 
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payable  by  some  unknown  i)erson.  Bnrns  began  suit 
against  the  company  for  the  amount  due  him  for  his  serv- 
ices, as  evidenced  by  the  two  "pay  checks"  of  which  he 
had,  as  alleged,  been  robbed.  The  company,  having  paid 
the  bank  cashing  the  check  under  the  circumstances  men- 
tioned, denied  further  liability,  and  from  a  judgment 
against  it,  for  the  sum  claimed,  with  interest,  brings  the 
case  here  by  proceeding  in  error. 

Counsel  for  plaintiff  in  error  close  their  brief  with  the 
statement  that  the  case  should  be  reversed  for  two  rea- 
sons: (1)  The  receipt  of  the  checks  extinguished  the  in- 
debtedness of  the  railroad  company  to  Burns;  (2)  the 
payment  upon  a  forged  indorsement  raised  a  liability  in 
plaintiff's  favor  against  the  bank  where  they  were  cashed. 
We  do  not  think  the  receipt  of  the  checks  extinguished 
the  company's  liability  to  Burns.  This  would  not  be  the 
case  in  the  present  action,  even  though  the  assistant 
treasurer  of  the  company,  on  whom  the  order  was  drawn, 
was  a  third  party — which  he  is  not.  The  rule  is:  "The 
giving  and  accepting  of  an  order,  bill  of  exchange  or 
promissory  note,  for  a  prior  indebtedness  will  not  be 
regarded  as  payment  thereof,'  unless  there  be  an  express 
agreement  between  the  parties  to  that  effect."  Far  well 
V.  Salpaugh,  32  la,,  585,  and  cases  cited;  Chamberlain 
Banking  Htmse  t?.  Woolsey^  60  Nebr.,  516.  There  is  no  evi- 
dence of  any  express  agreement  that  the  pay  check  was 
received  in  satisfaction  of  the  sum  due  for  labor,  and  it 
would  be  ridiculous  to  conclude  that  its  receipt  was 
.other  than  for  the  purpose  of  obtaining  from  the  com- 
pany, his  debtor,  on  whom  it  was  drawn,  the  money  due 
as  evidenced  thereby.  But,  taking  the  view  contended 
for,  that  the  acceptance  of  the  order  satisfied  the  prior 
indebtedness  for  labor  performed  and  created  a  new  lia- 
bility in  favor  of  the  plaintiff,  he  has  a  right  of  action 
thereon  against  the  company,  as  drawee,  which  is  prop- 
erly pleaded  in  his  petition  and  justifies  a  recovery  of 
the  amount  claimed.  The  transaction  does  not  come 
within  the  rule  of  an  acceptance  of  an  order  on  a  third 
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party,  being  a  payment  and  satisfaction  of  a  prior  indebt- 
edness, and  the  authorities  in  support  of  the  rule  are 
not  applicable.  The  "pay  check"  or  order  was  not  an 
a  third  party.  It  was  addressed  to  the  assistant  treafr 
urer  of  the  company,  signed  by  the  paymaster,  and  was  a 
direction  for  the  payment  by  the  company,  through  its 
proper  disbursing  ofllcer,  of  the  amount  due  from  it  to 
the  employee  or  his  order.  The  fact  that  the  order  is 
made  payable  at  different  banks  does  not  change  the 
character  of  the  instrument.  The  reasons  for  making 
the  order  thus  payable  do  not  appear  from  the  record, 
and  it  is  needless  for  us  to  speculate  or  philosophize  re- 
garding the  matter.  It  is  probably  regarded  as  a  matter 
of  convenience  to  all  concerned  to  have  the  orders  gath- 
ered up  by  certain  banks  and  presented  by  these  banks 
to  the  company  for  payment,  rather  than  by  the  individ- 
ual payees. 

As  to  the  second  proposition,  viz.,  the  alleged  liability 
of  the  paying  bank  to  the  plaintiff,  instead  of  the  liability 
of  the  defendant  company,  we  think  the  question  hardly 
admits  of  argument.  None  of  the  banks  mentioned  as 
places  where  the  order  is  payable,  are  made  a  drawee  in 
the  pay  check,  against  whom  a  right  of  action  could  be 
maintained  in  the  event  the  check  wafi  not  honored  when 
presented.  If  not  paid,  the  payee  must  look  to  the  com- 
pany on  whom  the  order  is  drawn  for  satisfaction.  By 
the  evidence  of  the  officers  of  the  company  it  is  made  to 
appear  that  these  "pay  checks"  are  paid  by  one  of  the 
banks  named,  which  immediately  forwards  them  to  the 
assistant  treasurer  of  the  company  for  payment,  upon 
receipt  of  which  by  him  a  bank  check  of  the  company 
is  sent  to  the  bank,  thus  paying  the  orders,  payment  to 
the  bank  being  made  in  whatever  sum  was  due  by  reason 
of  cashing  the  "pay  checks."  The  "pay  check"  is  made 
payable  at  and  not  by  the  bank.  It  can  not,  therefore, 
be  said  that  the  order  is  a  cheek  on  a  bank,  in  which  the 
company  is  a  depositor,  and,  when  issued  and  accepted, 
an  assignment  of  the  company's  funds  in  the  bank  on 


J 


Vol.  61]  JANUARY  TERM,  1901.  797 


ChlcafiTO,  B.  &  Q.  R.  Co.  v.  Burns. 


which  drawn,  subject  to  the  laws  generally  applying  to 
checks  drawn  on  banks  by  the  depositors  therein.  The 
checks  or  orders  in  question  were  drawn  against  the  com- 
pany, to  be  paid  by  its  assistant  treasurer  to  the  payee 
therein  named,  or  to  his  order.  The  payee  never  parted 
with  the  legal  title  thereto.  He  never  indorsed  the  paper 
or  authorized  any  one  to  collect  the  same.  The  indorse- 
ment being  forged,  it  is  no  indorsement,  and  the  payment 
by  the  company  to  the  holder,  under  the  circumstances, 
was  unauthorized  and  in  no  way  militated  against  the 
legal  rights  of  the  payee  to  recover  whatever  was  due 
him,  as  evidenced  by  the  orders  of  which  he  had  been  un- 
lawfully deprived.  Benjamin's  Chalmers  Bills,  Notes  & 
Checks,  art.  81,  p.  90.  We  know  of  no  legal  principle 
which  may  be  applied  to  relieve  the  company  from  lia- 
bility to  the  plaintiff  on  his  cause  of  action  stated  in  the 
petition. 

It  is  suggested  that  the  plaintiff,  being  intoxicated  at 
the  time,  was  guilty  of  negligence,  which  would  preclude 
a  recovery.  The  alleged  negligence  is  a  question  of  fact, 
upon  which  an  issue  was  formed  and  which  has  been  de- 
cided against  the  defendant.  Furthermore,  the  unlawful 
possession  of  the  holder  of  the  orders,  who  received  pay- 
ment on  the  forged  indorsements,  being  the  result  or  fruit 
of  a  crime,  we  know  of  no  rule  that  would  permit  the  de- 
fendant to  predicate  an  estoppel  by  negligence  thereon, 
unless  it  appears  that  the  negligence  is  the  proximate 
cause  of  the  forgery  being  taken  as  genuine.  Benjamin's 
Chalmers  Bills,  Notes  &  Checks,  p.  93. 

We  are  of  the  opinion  that  the  judgment  should  be 
affirmed,  which  is  accordingly  done. 

Affirmm). 
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Andrew  J.  Hanscom,  APPBiiLANT,  v.  Max  Meyer  et  al., 

APPELLEES. 
Filed  Mat  22,  1901.    No.  11,583. 

1.  Bepeal  of  Statute:  Deficienct  Jux>oment:    Actions  Pending:    The 

repeal  of  sections  847  and  849  of  the  Code  of  Civil  Procedure 
(Session  Laws,  1897,  ch.  95),  permitting  the  recovery  of  defi- 
ciency judg^nents,  did  not  affect  actions  then  pending.  Thotnpsom 
V.  West,  59  Nebr.,  677. 

2.  Foreclosure:  Judgment  in  Personam:  Pending  Action.    An  action 

brought  for  the  foreclosure  of  a  ret^  estate  mortgage  and  to 
recover  a  judgm^ent  in  personam  for  any  deficiency,  in  'which  a 
decree  had  been  rendered  ordering  a  sale  of  the  property  and 
holding  defendants  personally  liable  for  any  deficiency,  prior 
to  the  repeal  of  the  statute,  is  a  "pending  action"  for  the  recov- 
ery of  a  personal  judgment,  within  the  meaning  of  section  2, 
chapter  88,  entitled  "An  act  concerning  the  enacting  and  repeal- 
ing of  statutes.* 


f» 


Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Reversed. 

Oeorge  E.  Pritchett^  for  appellant. 

Thonias  F,  Lee,  James  H.  Mclntoshy  Lodoxcick  F.  Crofoot 
and  Charles  S.  Elgutter,  contra. 

HOLCOMB,  J. 

In  1895,  and  long  prior  to  the  repeal  of  sections  847 
and  849  of  the  Code  of  Civil  Procedure,  authorizing  the 
recovery  of  a  deficiency  judgment  in  an  action  for  the 
foreclosure  of  a  real  estate  mortgage  (Session  Laws,  1897, 
ch.  95),  the  appellant,  as  plaintiff,  instituted  an  action 
for  the  foreclosure  of  a  real  estate  mortgage  securing  a 
debt  to  him  owing  by  the  appellees  and  for  the  recovery 
of  a  judgment  in  personam  against  those  liable  on  the 
notes  secured  by  such  mortgage  for  any  deficiency  re- 
maining after  the  sale  of  the  mortgaged  property  and  the 
application  of  the  proceeds  thereof  to  the  satisfaction  of 
the  mortgage  debt.    After  the  appearance  of  the  parties 
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and  joinder  of  issues,  and  yet  before  the  repeal  of  the 
sections  mentioned,  a  trial  was  had  in  which  it  was  found 
that  a  certain  sum  was  due  the  plaintiff  on  the  notes  and 
mortgage  pleaded  in  the  petition  as  his  cause  of  action, 
and  decreeing  a  sale  of  the  mortgaged  premises  upon 
which  such  sum  was  found  to  be  a  valid  lien;  and  also  de- 
creeing that  appellees,  defendants  in  the  action,  were 
jointly  and  severally  liable  to  the  plaintiff  for  any  defi- 
ciency remaining  after  the  apnlication  of  the  proceeds  of 
the  sale  of  the  property  covered  by  the  mortagage  lien. 
An  appeal  was  taken  from  the  decree  so  rendered  to  this 
court,  on  consideration  whereof  the  same  was  affirmed. 
During  the  pendency  of  the  appeal  the  sections  of  the 
Code  first  referred  to  were  repealed  by  the  legislature  of 
1897.  Afterwards,  and  at  the  time  of  confirmation  of  the 
sale  of  the  premises  on  the  decree  so  rendered  as  afore- 
said, it  appearing  that  the  proceeds  of  the  sale  of  the 
property  were  insufficient  to  satisfy  the  amount  found 
due  with  costs,  the  plaintiff  moved  for  judgment  against 
the  defendants  found  personally  liable  for  the  indebted- 
ness, which  upon  consideration  was  denied  by  the  trial 
court.  From  the  order  denying  him  a  judgment  in  per- 
sonam  for  the  deficiency  remaining  unsatisfied  appellant 
appeals. 

Two  questions  not  at  all  related  are  presented  and 
argued  in  brief  of  counsel  for  appellant.  First,  it  is  ar- 
gued that  the  legislation  of  1897  (Session  Laws,  1897,  ch. 
95)  repealing  sections  847  and  849  and  amending  section 
848  of  the  Civil  Code,  in  so  far  as  it  applies  to  the  action 
then  being  prosecuted  by  plaintiff  for  the  recovery  of  the 
debt  and  enforcement  of  the  contract  as  aforesaid,  is 
void,  and  of  no  effect,  as  being  in  confiict  with  the  federal 
constitution  prohibiting  legislation  impairing  the  obliga- 
tion of  a  contract.  And  second,  in  view  of  the  provisions 
of  section  2,  chapter  88,  Compiled  Statutes,  1899,  being 
a  general  saving  clause  with  respect  to  the  effect  of  a 
repealed  statute  on  actions  pending  at  the  time  of  repeal 
or  causes  of  action  founded  thereon  which  have  accrued 
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prior  thereto,  it  is  contended  that  plaintiflf  is  entitled  to 
the  judp:ment  asked  for,  notwithstanding  the  repeal  of 
the  statute  on  which  the  right  to  the  relief  asked  w^as 
founded.  A  proper  discussion  of  the  case  requires  the 
consideration  of  the  proposition  last  advanced  first,  for 
if  the  repealed  law  in  no  way  affects  actions  pending,  or 
where  the  cause  of  action  accrued  prior  to  the  repeal,  it 
is  useless  to  further  proceed  in  the  review  of  the  proceed- 
ings had  in  the  lower  court.  An  affirmative  answer  re- 
quires a  reversal  of  the  order  complained  of,  regardless  of 
the  scope  and  effect  of  the  repeal  of  the  sections  referred 
to  on  other  contracts.  Section  2,  chapter  88,  entitled  "An 
act  concerning  the  enacting  and  repealing  of  statutes," 
reads  as  follows:  "Whenever  a  statute  shall  be  repealed, 
such  repeal  %hall  in  no  manner  affect  pending  actions 
founded  thereon,  nor  causes  of  actions  not  in  suit  that 
accrued  prior  to  any  such  repeal,  except  as  may  be  pro- 
vided in  such  repealing  statute."  The  repealing  act  of 
the  sections  mentione<l  is  general  in  its  terms  and  eon- 
tains  nothing  to  indicate  any  legislative  intent  other  than 
that  the  general  section  governing  repeals,  just  quoted, 
should  apply  with  the  same  force  it  possesses  in  relation 
to  any  other  repealed  statute.  A  general  saving  clause 
regarding  repealed  statutes  is  by  the  authorities  held 
to  apply  as  though  it  was  expressly  incorporated  in 
the  repealing  act,  and  this  view  of  its  effect  has  hereto- 
fore been  announced  by  this  court  in  the  case  of  Kleckfier 
V.  Turk,  45  Nebr.,  176,  195,  where  it  is  observed  by  Mr. 
Justice  Harrison  writing  the  opinion:  "The  general 
saving  clause  of  our  statute  would  have  saved  all  actions 
pending  under  the  provisions  of  the  sections  repealed,  or 
causes  of  action  not  in  suit,  that  accrued  prior  to  the 
passage  of  the  repealing  act,  if  it  had  not  been  expressed 
in  or  clearly  shown  by  the  statute  of  1891,  which  repealed 
sections  136  and  139,  that  it  was  not  the  purpose  of  the 
legislature  that  such  pending  actions  and  thofee  accrued, 
but  not  in  suit,  should  be  preserved,  "citing  Oilleland  v. 
Schuyler,  9  Kan.,  569;  State  v.  Boyle,  10  Kan.,  113.  Suther- 
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land  on  Statutory  Construction  states  the  rule  as  fol- 
lows: "The  legislature  has  the  power  to  pass  a  general 
saving  statute,  which  shall  have  the  force  and  effect  to 
save  rights  and  remedies,  except  where  the  repealing 
statute  itself  shows  that  it  was  not  the  intention  of  the 
legislature  that  such  rights  and  remedies  should  be 
saved.  Though  one  legislature  cannot  bind  future  legis- 
latures, and  each  can  make  its  laws  prevail  against  any 
that  exist,  and  its  intention  in  that  regard  will  be  law; 
yet,  as  all  legislatures  are  presumed  to  proceed  with  a 
knowledge  of  existing  laws,  they  may  properly  be  deemed 
to  legislate  with  general  provisions  of  such  a  nature  in 
view."  Sutherland,  Statutory  Construction,  sec.  226,  and 
cases  cited.  In  section  167  it  is  observed  by  the  same 
author:  "The  effect  of  repeal  upon  inchoate  rights,  upon 
offenses  and  upon  incomplete  proceedings  may  be 
avoided  by  a  saving  clause  providing  that  it  shall  not 
affect  such  rights,  prosecutions  for  such  offenses,  or  such 
proceedings,  or  by  a  general  statute  for  that  purpose. 
Such  general  statutes  have  been  enacted  in  nearly  all  of 
the  states  as  well  as  by  congress."  In  Thompson  v.  West, 
59  Nebr.,  677,  recently  decided  in  this  court,  it  is  held 
first:  "In  the  absence  of  a  general  saving  clause,  the 
repeal  of  a  statute  will  not  affect  a  suit  previously 
brought  to  enforce  a  right  founded  thereon  or  accrued 
thereunder."  And  second:  "The  repeal  of  the  statute 
permitting  the  recovery  of  deficiency  judgments  did  not 
affect  actions  then  pending."  Says  Norval,  C.  J.:  "On 
the  other  hand  if  the  power  to  render  a  deficiency  judg- 
ment is  purely  statutory,  as  was  intimated  in  Dcvries  v. 
Squire,  55  Nebr.,  438,  it  is  equally  clear  that  as  to 
pending  suits  such  right  was  not  abolished  by  the  re- 
peal of  said  sections,  owing  to  the  provisions  of  section 
2,  chapter  88,  Compiled  Statutes,  quoted  above."  We 
regard  the  opinion  in  the  case  last  cited  as  decisive  of  the 
question.  A  distinction  is  sought  to  be  drawn  between 
that  case  and  the  one  at  bar  by  reason  of  the  fact  that 
in  the  case  cited  a  request  for  a  deficiency  judgment  was 
55 
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made  after  the  incoming  of  the  report  of  the  officer  mak- 
ing the  sale  of  the  mortgaged  premises,  and  before  the 
repeal  of  the  law  empowering  the  court  to  render  such 
judgment;  while  in  the  present  case  the  decree  of  foreclos- 
ure only  had  been  rendered  and  the  property  not  yet  sold 
when  the  repealing  act  took  effect.  We  do  not  think  the 
principle  applicable  is  at  all  different  in  either  case,  or 
that  the  general  statutory  saving  clause  does  not  cover 
and  include  the  proceedings  in  the  case  at  bar  and  save 
to  the  parties  such  rights  as  they  possessed  in  the  pend- 
ing action  as  fully  as  if  the  repeal  had  not  taJcen  place. 
The  right  of  action  had  accrued  and  the  action  was  pend- 
ing. The  cause  of  action  entitling  the  plaintiff  to  a  de 
ficiency  judgment  was  stated  in  the  petition  filed  long 
prior  to  the  repeal  of  the  statute.  To  say  that  the  action 
was  not  pending  at  the  time  of  the  repeal  of  the  statute 
is  but  playing  with  words.  It  was  not  only  pending,  but 
the  trial  court  had  litigated  the  question  and  decreed 
that  the  defendants  were  liable  for  ajiy  deficiency  judg- 
ment that  might  remain  after  a  sale  of  the  mortgaged 
premises.  It  has  been  decided  by  this  court  at  different 
times  that  the  liability  of  a  party  for  a  deficiency  judg- 
ment may  be,  as  it  frequently  is,  litigated  at  the  hearing 
when  the  decree  of  foreclosure  is  rendered,  although  the 
practice  is  not  to  be  commended.  If  the  question  of  lia- 
bility for  a  deficiency  judgment  may  be  thus  litigated, 
as  it  was  in  this  case,  at  the  time  of  entering  the  decree 
of  foreclosure  and  before  the  repeal  of  the  law,  can  it  be 
said  the  action  was  not  pending;  and  if  the  action  is  pend- 
ing rightfully,  can  it  be  said  a  cause  of  action  has  not 
accrued?  While  a  final  judgment  for  a  deficiency  may 
not  be  rendered  until  after  the  incoming  of  the  officer's 
report  of  sale  of  the  mortgaged  premises,  this  fact  does 
not  determine  either  the  question  of  when  the  cause  of 
action  accrued  or  when  the  action  for  the  recovery  of 
such  judgment  was  begun,  or  during  what  time  it  was 
pending.  The  object  of  the  statute  prior  to  its  repeal 
was  to  permit  of  the  determination  of  the  entire  con- 
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troversy  in  the  one  action,  the  pendency  of  which  must 
be  considered  as  commencing  at  the  inception  of  the  suit 
for  the  purpose  of  a  foreclosure  of  the  mortgage,  and 
also  the  recovery  of  a  judgment  in  personam  for  any  de- 
ficiency remaining  after  a  sale  and  application  of  the 
proceeds  of  the  property  incumbered  as  security  for  the 
debt. 

The  order  denying  plaintiff's  motion  for  a  deficiency 
judgment  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 


In  be  Appucation  op  John  Walker  for  a  Writ  of   •  er-gogi 

Habeas  Corpus.  l-^jm 

Piled  Mat  22, 1901.    No.  11.977. 

1.  Habeas  Corpiui:  Voidablb  Judgment.     A  prisoner  held  under  a 

process  in  due  form  issued  upon  a  judgment  can  not  obtain  his 
discharge  by  habeas  corpus,  unless  the  judgment  is  void,  and 
not  merely  voidable. 

2.  Suit  Against  Putative  Father  of  Bastard,  Civil  Action  with  Extra- 

ordinary Remedy.  A  suit  against  the  putative  father  for  the 
maintenance  of  his  illegitimate  child  is  essentially  a  civil  action, 
accompanied  by  the  extraordinary  remedy  of  arrest  and  im- 
prisonment for  the  purpose  of  enforcing  a  judgment  rendered 
in  the  case. 

3.  Bastardy  Act:    Police  Poweb:    Enfobcement  of  Mobal  Obliga- 

tion. The  bastardy  act  is  an  exercise  of  the  police  power  of 
the  state,  the  object  of  which  is  to  require  the  putative  father, 
in  compliance  with  his  moral  obligation,  to  furnish  support  for 
his  child  and  indemnify  the  public  against  liability  for  its  care 
and  maintenance. 

4. :   Justice  Jubibdiction,  How  Aoqihred.     A  justice  of  the 

peace  obtains  jurisdiction  over  a  defendant  under  the  act  in 
question  by  the  filing  of  the  statutory  complaint,  duly  verified; 
the  issuance  of  a  warrant  for  the  arrest  of  the  defendant,  and 
its  execution^  the  execution  of  the  process  serving  the  same 
office  as  the  service  of  a  summons  in  an  ordinary  civil  action. 

5.  Jmlsdiction  of  District  Court,  How  Acquired.     In  a  proceeding 
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under  the  bastardy  act  the  district  court  acquires  jurisdiction 
by  the  filing  of  the  transcript  of  the  proceedings  had  before  the 
justice  of  the  peace,  based  on  a  proper  complaint,  arrest  of  the 
accused,  and  order  requiring  him  to  appear  before  the  district 
court  for  trial.    Altschuler  v,  Algaza^  16  Nebr.,  631. 

6. :  Scope  of  Jubisdiction:  Abbbncb  of  Defendant.  The  dis- 
trict court  having  acquired  jurisdiction  by  the  filing  of  a  tran- 
script of  the  proceedings  had  before  a  justice  of  the  peace,  is 
empowered  to  try  the  case  and  render  judgment,  even  though 
the  defendant  be  not  personally  present. 

7.  failure  of  Defendant  to  Appear  and  Plead:  Tbiai«  to  Coubt  With- 

out JuKY.  Where  a  defendant  fails  to  appear  in  the  district 
court,  in  pursuance  to  an  order  made  at  the  preliminary  inquiry 
had  before  a  justice  of  the  peace,  and  enters  no  plea  to  the 
complaint,  a  trial  may  be  had  to  the  court  vdthout  the  aid  of 
a  jury  provided  for  by  section  5  to  try  the  issue  on  a  plea  of 
not  guilty. 

8.  Failure  to  Impanel  Jury:  Correction  of  Erroneous  Judgment  by 

Habeas  Corpus.  The  failure  to  impanel  a  jury  to  try  the  issue 
would  not  go  to  the  jurisdiction  of  the  court,  but,  at  most, 
render  the  judgment  erroneous,  the  correction  of  which  could 
not  be  had  by  proceedings  in  habeas  corpus. 

9.  Inter-State  Extradition:  Prosecution  fob  Another  Ciiarqe:  Civil 

Liability.  A  defendant  brought  to  this  state  on  requisition, 
in  good  faith,  and  not  as  a  pretext  or  device  to  serve  some 
ulterior  purpose,  may  be  prosecuted  on  any  other  charge  of 
violating  the  laws  of  the  state  or  for  a  civil  liability  or  obliga- 
tion resting  upon  him,  and  is  not  exempt  from  service  of  pro- 
cess until  a  reasonable  time  elapses  in  which  to  return  to  the 
state  from  which  he  was  brought  under  the  requisition. 

10. :  Defendant  Not  Entitled  to  Immunity  from  Service  of 

Process.  A  defendant  brought  into  the  jurisdiction  of  the 
courts  of  this  state,  on  requisition  from  another  state,  is  not 
entitled  to  immunity  from  service  of  process,  civil  or  criminal, 
until  a  reasonable  time  elapses  in  which  to  vnthdraw  from  the 
jurisdiction,  such  as  is  ordinarily  extended  to  suitors  and  wit- 
nesses whose  att(  ndance  at  court  is  voluntary. 

Original  application  for  a  writ  of  habeas  corpus  to  re- 
lease the  relator  from  commitment  to  enforce  a  judgment 
of  filiation.     Writ  denied. 

Matthew  Chring,  for  relator, 

Jesse  L.  Root,  O.  S.  Polk  and  G.  E.  Tefft,  contra. 
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HOIiCOMB,  J. 

The  petitioner,  John  Walker,  brinj]fs  an  orifijinal  a<*tion 
in  this  court  for  a  writ  of  habeas  corpus,  alleging  in  his 
petition  that  he  is  unlawfully  restrained  of  his  liberty 
by  the  sheriff  of  Cass  county,  in  whose  custody  he  is  held 
by  virtue  of  a  capias  writ  issued  out  of  the  district  court 
of  said  county.  It  appears  from  th(»  record  that  the  writ 
was  issued  on  a  judgment  of  filiation,  rendered  in  an 
action  pending  in  said  court  against  the  petitioner,  in 
which  said  judgment  it  was  ordered  by  the  court  that 
the  defendant,  the  petitioner,  pay  to  the  plaintiff  in  the 
action  the  sum  of  $138.75,  for  the  care  and  expense  con- 
nected with  the  birth,  care  and  death  of  a  bastard  child, 
he  being  adjudged  to  be  the  reputed  father,  and  the  costs 
of  the  action;  in  default  of  which  payment  or  the  secur- 
ing of  the  payment  thereof,  the  defendant  should  be  com- 
mitted to  the  jail  of  the  county  until  the  judgment  be 
complied  with.  The  facts  in  the  case  are  stipulated  by 
the  parties.  There  are  but  two  questions  of  controlling 
importance,  necessary  to  be  considered  in  a  proper  d(^ 
termination  of  the  controversy,  which  will  app(*ar  in  the 
further  discussion  of  the  subject.  In  September,  1900, 
a  complaint  was  entered  by  Lillie  Parker,  an  unmarried 
woman,  before  a  justice  of  the  peace  of  Cass  county,  un- 
der the  provisions  of  chapter  37  of  the  Compiled  Statutes 
of  1899,  charging  the  defendant  with  being  the  father 
of  her  illegitimate  child,  of  which  she  had  been  delivered 
a  short  time  previous.  A  warrant  was  issued  and  the 
defendant  arrested  and  brought  before  the  justice,  and 
upon  defendant's  application  a  continuance  of  the  hear- 
ing contemplated  by  statute  was  had,  and  he  entered  into 
a  recognizance  to  appear  at  the  time  to  which  the  hearing 
was  continued.  Upon  a  hearing  had  before  the  justice 
of  the  peace  as  to  the  truth  of  the  charge  made  against 
the  defendant,  at  which  he  was  present,  evidence  wns 
submitted  and  reduced  to  writing  as  required  by  statute, 
upon  consideration  of  which  it  was  found  that  the  com- 
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plaint  was  established;  and  the  defendant  was  required 
to  enter  into  a  recognizance  in  the  sum  of  f500  for  his 
appearance  at  the  next  term  of  the  district  court,  to 
answer  the  accusation  made  against  him  and  abide 
the  order  of  the  court.  The  defendant  was  placed  in  the 
custody  of  a  constable  for  the  purpose  of  securing  the 
recognizance  required,  and,  neglecting  to  give  the  same, 
a  mittimus  was  issued  authorizing  his  commitment  to 
the  jail  of  the  county.  Before  execution  of  the 
mittimus  the  defendant  escaped  from  the  custody  of 
the  constable  and  fled  to  the  state  of  Iowa.  A  tran- 
script of  the  complaint  and  all  proceedings  had  before 
the  justice  of  the  peace  was  duly  made,  certified  and  filed 
in  the  office  of  the  clerk  of  the  district  court  of  Cass 
county  on  the  first  day  of  the  next  term  thereof  held  after 
the  preliminary  hearing  had  before  the  justice  of  the 
peace.  The  defendant  failing  to  appear  at  said  term  of 
the  district  court,  his  default  was  duly  taken  and  en- 
tered, and  the  case  coming  on  for  hearing,  evidence  was 
submitted  to  the  court  without  the  intervention  of  a 
jury,  upon  consideration  whereof  it  was  by  the  court 
adjudged  that  the  defendant  was  the  reputed  father  of 
the  bastard  child  of  the  plaintiff,  liable  for  its  support 
and  maintenance,  and  awarding  judgment  accordingly 
jis  herein  first  mentioned.  The  defendant  was  afterwards 
arrested  on  a  capias  issued  upon  the  judgment  and  held 
in  custody  because  of  his  failure  and  default  in  comply- 
ing with  the  judgment  so  rendered. 

It  is  contended  by  counsel  for  the  petitioner,  and  ar- 
gued in  his  brief,  that  the  judgment,  which  is  the  founda- 
tion for  the  process  directing  the  arrest  and  imprison- 
ment of  the  defendant,  is  void  for  want  of  jurisdiction 
over  his  person  of  the  court  rendering  the  judgment,  the 
precise  question  being  that  because  the  defendant  was 
not  personally  present  in  court  and  had  entered  into  no 
recognizance  for  his  presence  thereat,  aud  having  fled 
from  the  custody  of  the  officer  detaining  him  under  the 
mittimus,  jurisdiction  by  the  district  court  was  never 
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acquired  over  his  person.  We  are,  therefore,  to  inquire 
in  what  manner  does  the  district  court  obtain  jurisdic- 
tion in  a  proceeding  of  the  character  under  considera- 
tion? Is  it  by  filing  a  transcript  of  the  complaint  and 
proceedings  had  before  a  justice  of  the  peace, — who,  it 
must  be  conceded,  in  this  case  was  empowered  to  act 
and  had  the  jurisdiction  which  was  exercised  at  the  pre- 
liminary inquiry, — or  must  the  personal  presence  of  the 
defendant,  voluntarily  or  involuntarily,  be  had  in  the 
district  court  before  it  is  authorized  to  render  judgment 
in  the  case? 

Preliminary  to  what  follows  we,  perhaps,  should  here 
note  that  habeas  corpus  proceedings  can  not  be  resorted 
to  for  the  purpose  of  correcting  errors  of  the  trial  court 
rendering  the  judgment  which  is  challenged  in  such  pro- 
ceedings. If  the  prisoner  is  held  under  a  process  in  due 
form  issued  upon  a  judgment,  he  can  not  obtain  his  dis- 
charge by  habeas  corpus,  unless  the  judgment  is  void 
and  not  merely  voidable.  Freeman,  Judgments,  sec.  619, 
citing  Ex  parte  Marx,  86  Va.,  40;  In  re  Coy,  127  U.  S.,  731, 
757,  and  Ex  parte  Watkim,  3  Pet.  [U.  S.],  191,  202.  The 
bastardy  proceedings  must  also  be  regarded  as  essen- 
tially a  civil  action,  accompanied  by  the  extraordinary 
remedy  of  arrest  and  imprisonment  for  the  purpose  of 
enforcing  a  judgment  rendered  in  the  case.  Ex  parte 
Cottrelly  13  Nebr.,  193;  Altschuler  v.  Algaza,  16  Nebr.,  631; 
Strickler  v.  Grass,  32  Nebr.,  811.  While  in  its  character 
the  proceeding  is  a  civil  action  under  the  statute,  the  act 
is,  properly  speaking,  the  exercise  of  the  police  power  of 
the  state,  the  object  of  which  is  to  require  the  putative 
father,  in  compliance  with  his  moral  obligation,  to  fur- 
nish support  for  his  child  and  indemnify  the  public 
against  liability  for  its  care  and  keeping,  "to  compel  him 
to  assist  in  the  maintenance  of  the  fruit  of  his  immoral 
act"  and  to  prevent  the  child  from  becoming  a  county 
charge.  Stoppert  v.  Nierle,  45  Nebr.,  105,  117,  and  cases 
therein  cited.  It  is  practically  conceded  that  the  justice 
of  the  peace,  before  whom  the  preliminary  proceedings 
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were  had  in  the  case,  had  jurisdiction  and  authority  to 
act  regarding  the  case,  in  so  far  as  his.  powers  were  ex- 
ercised. This  jurisdiction  was  obtained  by  the  filing  of 
the  statutory  complaint,  duly  verified,  and  the  issuance 
of  a  warrant  thereon,  and  the  arrest  of  the  defendant. 
The  process  by  which  the  court  acquired  jurisdiction  over 
the  defendant  was  the  warrant  issued  for  his  arrest,  and 
its  execution  serves  the  same  office  i^s  the  service  of  a 
summons  in  an  ordinary  civil  action;  and  the  court 
thereby  acquired  jurisdiction  over  the  person  of  the  de- 
fendant Altachuler  v.  Algaza,  supra;  Beckett  v.  Stutey  30 
N.  E.  Eep.  [Ind.],  636.  The  justice  can  not  try  the  case. 
He  may  make  only  an  examination,  and,  if  the  evidence 
warrants  it,  require  the  defendant  to  enter  into  a  recog- 
nizance to  appear  at  the  next  term  of  the  district  court, 
there  to  answer  the  complaint  and  abide  by  the  order  of 
the  court.  This  proceeding,  however,  is  required  only  in 
the  event  of  the  defendant's  failure  to  comply  with  the 
provisions  of  section  1,  for  the  payment  of  money  or 
transfer  of  property  to  the  plaintiff,  and  to  give  an  obli- 
gation to  save  the  county  free  from  charge  toward  the 
maintenance  of  the  child;  if  the  defendant  comply  with 
these  provisions,  he  is  entitled  to  be  discharged.  On  the 
district  court,  the  statute  has  conferred  original  juris- 
diction to  try  the  case  on  its  merits,  render  judgment  of 
filiation,  and  for  the  maintenance  of  the  illegitimate 
child  in  such  sum  as  may  be  ordered,  Munro  v.  Callahan, 
41  Nebr.,  849. 

Has  the  district  court  jurisdiction  for  this  purpose 
when  a  defendant  has  not  personally  appeared  therein, 
under  the  facts  and  circumstances  as  in  the  case  at  bar? 
In  Altschuler  v.  Algaza,  supra,  it  is  held  in  the  syllabus: 
"In  a  proceeding  under  the  bastardy  act  the  district  court 
acquires  jurisdiction  by  the  filing  of  the  transcript  of  the 
proceedings  before  the  justice,  based  on  a  proper  com- 
plaint, arrest  of  the  accused,  and  order  requiring  him  to 
appear  before  the  district  court  for  trial."  The  record  in 
this  case  discloses  that  a  transcript  of  all  the  proceedings 
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had  before  the  justice  of  the  peace  were  duly  filed  in  the 
office  of  the  clerk  of  the  district  court,  and  jurisdiction, 
it  would  seem,  was  by  the  court  thus  acquired  as  fully 
as  if  the  defendant  had  voluntarily  submitted  his  person 
to  the  jurisdiction  of  that  court  and  afterward  departed 
without  leave.  The  court  having  secured  jurisdiction  by 
the  filing  of  the  transcript,  the  vital  question  next  pre- 
sented is  whether  the  court  has  jurisdiction  to  render  a 
judgment  in  the  absence  of  the  defendant?  Jurisdiction 
having  been  acquired  at  the  commencement  of  the  action 
and  the  case,  after  the  examination  contemplated  by  the 
statute  before  the  justice,  having  been  transferred  to 
the  district  court  for  a  continuation  of  the  proceeding, 
we  observe  no  good  reason  for  holding  that  the  case  may 
not  be  proceeded  with  and  a  proper  judgment  rendered, 
of  the  same  validity  and  force,  and  to  the  same  extent, 
as  though  such  proceeding  were  in  the  first  place  had  in 
the  district  court.  The  action  being  civil  in  character, 
there  would  seem  to  be  no  pressing  necessity  for  the  de- 
fendant's presence  if  he  voluntarily  absents  himself  from 
the  court  at  the  time  of  the  hearing  had  in  that  tribunal. 
The  court  has  jurisdiction  over  the  person  of  the  def(»nd- 
ant  and  the  subject-matter  by  the  filing  of  the  transcript, 
and,  as  we  view  the  entire  scope  and  object  of  the  stat- 
ute, is  empowered  to  try  the  case  and  render  judgment, 
even  though  the  defendant  be  not  personally  present. 
The  object  of  the  statute  providing  for  the  detention  of 
the  defendant  in  confinement,  or  his  recognizance  for 
his  appearance  in  the  district  court,  is  manifestly  for  the 
purpose  of  enforcing  summarily  the  judgment  rendered 
in  the  action,  and  not  to  confer  jurisdiction  on  the  court 
— this  had  already  been  accomplislied  in  the  manner 
stated.  It  is  observed  by  Bellows,  J.,  in  a  well  consid- 
ered case,  Htokes  v,  Sanborn,  45  N.  II.,  274,  276:  "Indeed, 
it  is  quite  obvious,  that  the  object  of  the  law  is  to  redress 
a  civil  injury  by  compelling  the  putative  father  to  aid 
the  mother  in  the  support  of  the  child,  and  to  indemnify 
the  town,  chargeable  with  its  support,  against  the  ex- 
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penses  which  may  be  incun'ed  thereby;  giving  to  the 
court  the  power  to  require  of  the  father  or  the  mother, 
or  both,  security  against  this  liability.  ♦  ♦  ♦  Some 
of  the  forms  of  this  proceeding,  it  is  true,  are  borrowed 
from  the  criminal  law,  but  these  are  simply  with  the  view 
of  giving  a  more  summary  and  stringent  character  to 
the  process,  by  which  the  respondent  is  brought  into 
court  and  held  to  answer  to  the  charge;  leaving  it,  in 
most  other  respects,  to  stand  upon  the  footing  of  ordinary 
civil  causes.  It  is,  therefore,  held,  in  Marnton  v.  Jennets 
[11  N.  H.,  156]  and  Utile  v.  Dickinson  [29  K  H.,  56], 
*  *  *  that  the  respondent  is  not  arraigned,  but  ap- 
pears and  pleads  by  attorney.  Under  a  similar  law  in 
Massachusetts,  this  is  held  to  be  a  civil  proceeding.  Wil- 
bur  t\  Crane,  13  Tick.  [Alass.],  284;  Williams  v.  Campbelly 
3  Met.  [Mass.],  209.  So  in  Mariner  v.  Dyer,  2  Greenl. 
[Me.],  165;  11  in  man  v.  Taylor,  2  Conn.,  357;  Robie  v.  Mc- 
Niccc,  7  Vt.,  419;  Gray  v.  Fulsome,  7  Vt.,  452;  Smith  v.  Lint, 
37  Me,,  546.  It  being  settled,  then,  that  proceedings 
under  this  law  are  to  be.  regarded  as  civil  actions,  the 
question  is,  whether  there  is  anji;hing  in  their  nature, 
or  anything  to  be  implied  from  the  provisions  of  the 
statute,  that  requires  the  personal  presence  of  the  re- 
spondent at  the  trial,  or  the  rendition  of  judgment,  or 
that  takes  such  cases  out  of  the  general  rule,  that  judg- 
ment in  civil  actions  may  be  rendered  upon  default.  The 
service  in  these  cases  is  by  the  arrest  of  the  body,  and 
security  taken  for  the  appearance  of  the  •  respondent  at 
the  proper  court,  by  bond;  and,  although  the  form  of  the 
proceeding  is  more  summary,  yet  in  substance  it  is  like 
the  cases  of  arrest  and  bail  in  ordinary  civil  process;  and, 
upon  a  careful  consideration  of  the  question,  we  are  of 
the  opinion  that  a  trial  and  judgment  may  be  had  without 
the  personal  attendance  of  the  respondc^nt,  or  that  judg- 
ment may  be  rendered  on  default.  Indeed,  it  may  be  re- 
garded as  settled  here,  that  the  respondent  need  not  be 
arraigned,  but  may  plead  by  attorney,  from  which  a 
strong  inference  arises  that  his  presence  in  person  is  not 
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necessary/'  In  England^  nnder  statutes  the  scope  and 
object  of  which  are  similar  to  ours,  it  is  held  that  juris- 
diction may  be  acquired  by  leaving  summons  at  the  place 
of  residence  of  the  accused  and,  upon  hearing,  judgment 
may  be  rendered  by  default  and  enforced  summarily  by 
arrest  and  imprisonment  when  defendant  is  within  the 
jurisdiction  of  the  court.  Regina  v.  Webby  65  Law  J.  M. 
Cas.,  98;  Regina  v.  Lee,  58  Law  T.  [n.  s.],  384;  Regina  v. 
De  WiHton,  53  Just.  P.,  292,  59  Law  T.  [n.  s.],  382.  See, 
also.  Blood  V.  Morrill^  17  Vt.,  598;  Chandler  v.  Common- 
wealth, 4  Met.  [Ky.],  66,  68;  Lucas  v.  Hawkins,  102  Ind., 
64,  1  N.  E.  Rep.,  358. 

It  is  also  contended  that  the  default  and  trial  to  the 
court  without  a  jury  renders  the  judgment  void,  for  the 
reason  that  section  5  of  the  act  provides  for  a  trial  to  a 
jury  upon  the  issue  of  a  plea  of  not  guilty.  In  this  case 
there  was  no  issue  raised  by  a  plea  of  not  guilty.  There 
was  no  demand  for  a  jury  to  try  an  issue  not  raised  by  a 
plea  entered  by  the  defendant.  By  his  default  he  practi- 
cally confessed  the  charge.  The  plaintiff  was  at  liberty  to 
submit  her  evidence  to  the  court.  While  the  defendant,  be- 
ing present,  could  demand  a  jury  to  try  the  issues  raised, 
yet  he  is  not,  because  of  his  absence,  in  a  position  to 
complain.  The  court  could  properly  determine  the  mat- 
ter without  the  aid  of  a  jury.  Wolf  v.  State,  11  Ind.,  231; 
Mariner  v.  Dyer,  2  Me.,  165.  Even  though  the  statute 
should  be  construed  as  requiring  the  trial  of  the  issue 
of  defendant's  guilt  to  be  submitted  to  a  jury,  the  failure 
to  observe  the  requirement  would  not  go  to  the  jurisdic- 
tion of  the  court,  but,  at  most,  render  the  judgment  erro- 
neous, the  correction  of  which  could  not  be  had  by  pro- 
ceedings in  habeas  corpus.  In  re  Fife,  110  Cal.,  8;  Lower y 
V.  Howard]  103  Ind.,  440;  Ex  parte  Miller,  82  Cal.,  454; 
State  V.  Sheriff,  24  Minn.,  87. 

The  second  question  of  importance  is  whether  the  de- 
fendant, at  the  time  the  capias  was  served  upon  him,  was 
privileged  from  arrest  by  reason  of  the  fact  that  he  had 
been  brought  into  the  jurisdiction  of  the  court  under  an 
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extradition  warrant,  to  answer  for  a  crime  or  charge 
of  wliich  he  was  discharged,  and  immediately  rearrested 
on  a  process  issued  on  the  judgment  rendered  in  the 
case  at  bar.  His  counsel  contends  that  the  asylum  state 
from  which  he  was  extradited  was,  by  the  choice  of  the 
defendant,  made  his  home,  and  constituted  his  domicile, 
to  which  he  should  have  been  allowed  a  reasonable  time 
to  return,  and  during  such  time  he  was  entitled  to  im- 
munity from  arrest;  and  that  the  service  of  the  writ  was 
an  unlawful  act  and  the  subsequent  restraint  likewise 
unlawful.  Two  subordinate  propositions  are  involved 
in  the  consideration  of  this  phase  of  the  case:  First,  are 
there  any  express  provisions  in  the  laws  and  rules  gov- 
erning extradition  which  are  violated,  directly  or  indi- 
rectly, by  the  service  of  process,  civil  or  criminal,  on  one 
who  has  been  extradited  to  answer  a  charge  of  violating 
the  criminal  laws,  without  allowing  him  the  immunity 
contended  for?  And,  second,  is  there  a  sound  rule  or 
policy  of  the  law  in  the  administration  of  justice  which 
forbids  the  service  of  such  a  writ  without  extending  the 
privilege  of  departing  within  a  reasonable  time  from  the 
jurisdiction  to  which  a  person  has  been  brought,  against 
his  will,  by  virtue  of  the  laws  providing  for  rendition  and 
extradition  of  fugitives  from  justice,  after  discharge  from 
custody  on  the  charge  by  reason  of  which  the  requisition 
was  granted?  In  a  late  case,  Lascelks  v.  Georgia ,  where 
the  question  of  the  rights  of  such  a  person  was  directly 
in  issue,  it  is  stated  in  the  syllabus:  "As  between  the 
states  of  the  union,  fugitives  from  justice  have  no  right 
of  asylum,  in  the  international  sense;  and  a  fugitive  who 
has  been  returned  by  interstate  rendition  may  be  tried 
for  other  offenses  than  that  for  which  his  return  was 
demanded,  without  violating  any  right  secured  by  the 
constitution  or  laws  of  the  United  States."  13  Sup.  Ct. 
Kep.,  687,  148  U,  S.,  537.*  Says  Mr.  Justice  Jackson, 
who  wrote  the  opinion :  "The  sole  object  of  the  provision 
of  the  constitution,  and  the  act  of  congress  to  carry  it 

♦The  same  case,  90  Ga.,  347,  16  S.  E.  Rep.,  945. — Reporter. 


Vol.  01]  JANUARY  TERM.  1901.  81^ 


In  re  Application  of  Walker. 


i«lo  effect,  is  to  secure  the  surrender  of  persons  accused 
of  crime,  who  have  fled  from  the  justice  of  the  state, 
whose  laws  they  are  charged  with  violating.  Neither 
the  constitution,  nor  the  act  of  congress  providing  for 
the  rendition  of  fugitives  upon  proper  requisition  being 
made  confers,  either  expresslj^  or  by  implication,  any 
right  or  privilege  upon  such  fugitives,  under  and  by  vir- 
tue of  which  tliev  can  assert,  in  the  state  to  which  they 
are  returned,  exemption  from  trial  for  any  criminal  act 
done  therein.  No  purpose  or  intention  is  manifested  to 
afford  them  any  immunity  or  protection  from  trial  and 
punishment  for  any  offenses  committed  in  the  state  from 
which  they  flee.  On  the  contrai*y,  the  provision  of  both 
the  constitution  and  the  statutes  extends  to  all  crimes 
and  offenses  punishable  by  the  laws  of  the  state  where 
the  act  is  done.  Cotnnwniccalfh  of  Kentucky  v.  Dennison, 
24  How.,  66,  101,  102;  Ex  Parte  Retjf/eU  114  U.  S.,  642.'' 
If  a  defendant  brought  into  another  state  by  requisition 
is  not  exempt  and  has  no  immunity  from  arrest  and 
prosecution  for  any  crime  committed  against  the  laws  of 
the  state  to  which  he  has  been  returned,  there  certainly 
can  be  no  good  reason  assigned  why  he  should  be  exempt 
from  summary  proceedings  by  arrest  and  imprisonment 
to  enforce  a  judgment  lawfully  rendered  against  him, 
or  be  subject  and  liable  to  process  in  any  civil  action 
in  which  a  legal  obligation  rests  upon  him.  The  law 
applicable  in  both  Instances  and  the  reasons  therefor  are 
the  same.  There  is,  in  fact,  no  express  authority  in  tjie 
federal  laws,  regulating  the  subject  of  interstate  extra- 
dition of  fugitives  from  justice,  granting  the  immunity 
claimed;  and  we  must  look  to  the  question  of  a  sound 
policy  or  rule  of  law  in  the  administration  of  justice  for 
the  privilege,  or  its  existence  must  be  denied.  Some 
state  courts  have  extended  immunity  in  all  cases  from 
both  criminal  and  civil  process  by  confusing  the  laws 
of  extradition  as  between  foreign  states  and  countries 
with  the  law  of  interstate  extradition.  This  is  noted 
and  discussed  in  the  case  of  Lascelles  v.  Georgia ,  last  cited. 
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In  many  cases  immunity  from  prosecution,  civil  and 
criminal,  has  been  extended  for  a  reasonable  time,  be- 
cause the  return  of  the  fugitive  was  obtained  unlawfully 
OP  by  fraudulent  means,  or  for  the  purpose  of  subserving 
some  different  or  ulterior  purpose  than  that  indicated  in 
the  proceedings  in  extradition,  such  as  the  collection  of 
a  private  debt  or  other  like  purpose.  In  re  Robinson,  29 
Nebr.,  135;  Compton  v.  Wilder,  40  Ohio  St.,  130.  In  the 
case  last  cited,  which  is  relied  on  by  counsel  for  the  peti- 
tioner, it  is  disclosed  that  Wilder  had  been  brought  from 
Pennsylvania  on  a  requisition  issued  by  the  governor  of 
the  state  of  Ohio,  upon  application  of  Compton,  Ault  & 
Co.;  that  he  waived  an  examination  and  entered  into  a 
recognizance  to  appear  before  the  court  of  common  pleas; 
that  he  was  released  from  custody,  and  before  he  could 
depart  was  arrested  by  Compton,  Ault  &  Co.  in  a  civil 
action  against  him  commenced  in  the  superior  court,  and 
that  he  by  motion  asked  the  court  to  set  aside  the  service 
of  summons  and  order  of  arrest  and  to  discharge  him 
from  custody.  The  motion  was  granted  and  the  case 
was  taken  to  the  supreme  court  In  affirming  the  judg- 
ment discharging  the  defendant,  the  supreme  court  said: 
"In  this  case  this  machinery  [the  extradition]  was  set  in 
motion  by  Compton,  Ault  &  Co.,  by  their  application  to 
the  governor  of  Ohio.  ♦  ♦  ♦  It  was  bad  faith  in  Comp- 
ton, Ault  &  Co.  to  commence  a  civil  action  *  ♦♦  be- 
fore conviction  and  before  he  [Wilder]  had  an  oppor- 
tunity to  return  to  his  home.  ♦  ♦  ♦  The  temptation 
to  make  it  [extradition]  subservient  to  private  interests 
is  great.  *  *  *  [It]  has  been  seen  and  appreciated 
by  the  chief  executives  of  many  states,  and  to  guard 
against  it  rules  and  regulations  are  being  adopted,  which 
may  make  the  extradition  of  an  alleged  fugitive,  in  a 
proper  case,  extremely  difficult.  ♦  ♦  ♦  The  certain 
remedy  to  prevent  its  [the  abuse  of  extradition]  growth 
is,  to  deprive  all  persons  who  participate  in  the  misuse 
of  the  power  to  extradite  persons,  alleged  to  be  fugitives 
from  justice,  of  the  fruits  resulting  from  such  participa- 
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tion."  In  Adriance  v.  Lagrave^  59  N.  Y.,  110,  the  court 
holds  substantially  to  the  same  views;  "but,"  says  Justice 
Barrett,  in  Browning  v.  AbramSy  51  How.  Pr.  [N.  Y.],  173, 
"this  rule  does  not  apply  to  persons  not  concerned  in  the 
device."  To  the  same  effect  also  is  Slade  v.  Joseph,  5  Daly 
[N.  Y.],  187. 

In  the  present  case  the  record  is  wholly  free  from  any 
evidence  of  bad  faith,  fraud  or  other  unwarranted  means 
in  procuring  the  return  of  the  petitioner  to  this  state  to 
answer  the  offense  charged,  for  which  he  was  extradited. 
It  is  conceded,  as  we  understand  counsel  for  relator,  that 
the  proceeding  begun  and  had  upon  that  charge  was  in 
good  faith  and  to  subserve  only  the  ends  of  public  justice, 
and  that  the  plaintiff  in  the  bastardy  proceedings,  or. 
others  connected  therewith,  were  in  nowise  connected, 
concerned  in  or  had  anything  whatever  to  do  with  the 
criminal  charge  and  prosecution,  which  formed  the  basis 
of  the  extradition  proceedings.  The  privilege  from  serv- 
ice by  process,  claimed  by  the  petitioner,  must  be 
granted,  if  at  all,  under  the  immunity  that  exists  gen- 
erally in  favor  of  suitors  and  witnesses  attending  volun- 
tarily on  courts  or  other  tribunals  where  their  presence 
is  required  in  the  furtherance  of  justice  and  the  due  ad- 
minstration  of  the  law.  Does  the  reason  for  the  rule 
apply  in  his  case  as  it  exists  and  is  acknowledged  in  the 
general  class  of  cases  mentioned,  where  the  attendance 
is  voluntary  on  the  part  of  the  person  thus  privileged? 

WilUama  v.  Bacon,  10  Wend.  [N.  Y.],  636,  is  an  authority 
bearing  on  the  subject.  It  is  there  stated  in  the  syllabus: 
"It  is  no  cause  for  setting  aside  an  arrest  on  a  capias 
under  an  order  to  hold  to  bail,  that  the  defendant  was 
brought  into  this  state  as  a  fugitive  from  justice.  It 
seems,  however,  that  had  the  criminal  proceeding  been 
a  mere  pretext  to  bring  the  defendant  within  the  juris- 
diction of  the  court  for  the  purpose  of  proceeding  against 
him  civiUter,  that  the  defendant  would  have  been  dis- 
charged." In  the  opinion  it  is  said  by  Nelson,  J.:  "The 
defendant  is  not  within  the  rule  privileging  suitors  and 
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witnesses  from  arrest  whilst  going  to,  attending  at  or 
returning  from  court;  for  if  so,  the  rule  allowing  crim- 
inals in  custody  to  be  charged  in  civil  actions  in  the  usual 
way  would  not  have  been  established,  for  the  privilege 
would  have  been  an  answer  to  the  suit.  It  would  be  un- 
just and  unreasonable  to  extend  this  privilege  to  cases 
of  this  kind;  for  it  must  continue,  if  it  exist  at  all,  during 
the  whole  period  of  the  criminal  custody;  it  might  and 
would  lead  to  great  abuse.  There  is  no  pretense  that  the 
criminal  proceeding  in  this  case  was  a  mere  pretext  to 
bring  the  defendant  within  the  jurisdiction  of  the  court 
for  the  purpose  of  proceeding  against  him  cti/i7i7er." 

In  Moote  v.  Green,  73  N.  Car.,  394,  it  is  observed  by 
Rodman,  J.:  "Parties  in  civil  actions  appear  in  court 
voluntarily,  and  should  be  encouraged  to  appear,  by  im- 
munity from  arrest;  whereas  defendants  in  criminal  ac- 
tions appear  involuntarily,  and  need  not  be  encouraged.-' 

In  the  case  of  Reid  v.  Ilam,  56  N.  W.  Rep.  [Minn.],  35, 
after  citing  Lascelles  v.  Qeonjia,  supra;  People  v.  Cross,  135 
N.  Y.,  536  [32  N.  E.  Rep.,  246],  and  CommomrcaUh  v. 
^Y right,  33  N.  E.  Rep.  [Mass.],  82,  it  is  statetl  by  the 
author  of  the  opinion:  "These  decisions  logically,  if  not 
necessarily,  lead  to  the  conclusion  that  detention  under 
such  criminal  proceedings  affords  no  exemption  or  priv- 
ilege from  civil  prosecutions;  and  this  has  been  so  de- 
cided. Williams  v.  Bacon,  10  Wend.  [N.  Y.],  636;  Adriancc 
V.  Lagrave,  59  N.  Y.,  110." 

The  immunity  from  service  of  process  extended  to 
suitors  and  witnesses  attending  court  is  founded  on  con- 
siderations of  wisdom,  and  is  well  calculated  to  assist  in 
the  due  administration  of  justice.  It  needs  no  argument 
to  sustain  the  proposition  that  whatever  encourages  the 
attendance  of  witnesses  at  the  trial  of  any  case  in  con- 
troversy in  the  courts  will  conduce  more  certainly  to  a 
rightful  determination  and  assure  to  a  party  litigant  the 
protection  of  all  his  rights  guaranteed  by  law.  This  de- 
sireil  result  can  best  be  accomplished  by  steadily  adher- 
ing to  a  policy  which  will  save  to  all,  whose  attendance  is 
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desirable  in  the  furtherance  of  the  ends  of  justice,  and 
who  come  voluntarily,  annoyance,  inconvenience  and 
oftentimes  oppression  by  the  service  of  process  upon 
them  while  present  in  any  stated  jurisdiction  for  the  pur- 
poses mentioned.  This  privilege  has  constantly  been 
safeguarded  by  the  courts,  and  the  rule  can  doubtless  be 
safely  and  confidently  invoked  by  all  who  come  within 
its  scope  and  purview.  The  petitioner  in  the  case  at  bar 
does  not,  however,  come  within  the  reason  of  the  rule. 
His  presence  is  involuntary  and  against  his  will.  He  was 
brought  into  the  state  forcibly  and  for  the  purpose  of 
answering  a  charge  of  violating  its  laws.  The  reason  for 
extending  the  rule  of  immunity  is  wanting  in  his  case. 
If  he  may  rightfully  be  prosecuted  for  another  crime,  he 
may  with  equal  propriety  be  held  to  respond  to  any  civil 
liability  resting  upon  him.  There  exists  the  same  reason 
for  granting  immunity  for  the  one  as  the  other.  There 
being  no  positive  law  granting  the  privilege,  and  no  good 
and  valid  reason  existing  for  extending  to  the  defendant 
the  immunity  granted  to  suitors  and  witnesses  generally, 
the  service  of  the  writ  is  held  to  be  lawful.  The  judg- 
ment is  valid  and  binding,  and  an  obligation  is  thereby 
placed  upon  the  defendant  to  comply  with  its  terms, 
which  he  can  not  escape  by  the  present  proceeding.  His 
detention  appearing  to  be  in  conformity  with  law,  the 
writ  prayed  for  must  be  denied. 

Judgment  accordingly. 

Note. — The  question  as  to  whether  an  extradited  fngitive  may  be 
proceeded  against  for  offenses  other  than  those  named  in  the  war- 
rant is  discussed  in  Hawley,  Inter-State  Extradition,  pp.  79-111. — 

RSPOBTEB. 
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Sirf)         James  M.  Mters  bt  al.  v.  Minnib  B.  Baughbcan. 

Fujbd  Mat  22, 1901.    No.  9,485. 

Gommissioner'B  opinion*    Department  No.  1. 

1  Action  TJpon  Forfeited  Becogpadzanoe:  Obliqeb  Pbopeb  Partt 
Plaintiff.  An  action  based  upon  a  forfeited  recognizance 
taken  under  the  provisions  of  section  3,  chapter  37,  Compiled 
Statutes,  1899,  must  be  brought  in  the  name  of  the  state,  the 
obligee  named  in  the  recognizance. 

2.  Statutory  Becognlzance  Not  Bond  of  Indemnity.    A  recognizance 

given  under  section  3  of  chapter  37,  Compiled  Statutes,  1899,  la 
not  a  bond  of  indemnity  for  the  payment  of  the  judgment  which 
may  be  ultimately  recovered  in  the  action. 

3.  Amount  of  Liability.  .  The  amount  of  liability  on  such  a  recog- 

nizance is  the  penal  sum  named  therein,  with  interest  thereon 
from  the  date  of  the  forfeiture. 

Error  from  the  district    court    for    Seward  county. 
Tried  below  before  Bates,  J.    Reversed. 

Steams  d  Tyrrell  and  Frank  H.  Woods^  for  plaintiffs  in 
error. 

J.  C.  McNemeyy  Frank  D.  Eager  and  J.  J.  ThomaSy  contra. 

Day,  C. 

The  question  for  determination  presented  by  this  rec- 
ord arises  upon  the  ruling  of  the  court  on  the  defendants' 
demurrer  to  the  petition.  Exception  was  taken  to  this 
ruling,  and  the  defendants  electing  to  stand  on  their  de- 
murrer, judgment  was  entered  against  them  for  f  600  and 
costs.  The  defendants  bring  the  case  to  this  court  alleg- 
ing error  id  overruling  the  demurrer  to  the  petition,  and 
error  in  entering  judgment  in  favor  of  plaintiff  against 
the  defendants.  The  petition  alleges,  in  substance,  that 
on  June  11,  1895,  Minnie  B.  Baughman  filed  a  complaint 
before  a  justice  of  the  peace  in  Seward  county  against* 
one  George  Howell,  charging  him  with  being  the  father 
of  a  bastard  child  born  to  her  March  19,  1895.     Upon 
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this  complaint  Howell  was  arrested,  and,  upon  examina- 
tion, required  to  enter  into  a  recognizance  in  the  sum  of 
?600  for  his  appearance  at  the  next  term  of  the  district 
court  of  Seward  county  to  answer  the  accusation  and 
abide  the  order  of  the  court  therein.    Pursuant  to  this 
order  of  the  justice  the  defendants    gave    their    bond, 
which  was  approved  and  filed.    This  bond  was  given  un- 
der the  provisions  of  section  3  of  the  act,  hereinafter 
considered,  and,  omitting  signatures  and  formal  parts, 
is  as  follows,  to- wit:  "That  on  the  12th  day  of  June,  A. 
D.  1895,  J.  M.  Myers,  John  Howell,  F.  M.  Tyrell  of  Lan- 
caster county  and  Thomas  A.   Healey,  personally  ap- 
peared before  me,  a  justice  of  the  peace  within  and  for 
the  county  of  Seward,  and  jointly  and  severally  acknowl- 
edged themselves  to  owe  the  State  of  Nebraska  the  sum 
of  six  hundred  dollars,  to  be  levied  on  their  goods  and 
chattels,  lands,  tenements,  if  default  is  made  in  the  fol- 
lowing condition,  to-wit:  The  condition  of  the  recogniz- 
ance is  such,  that  if  the  above  bounden  George.  Howell 
shall  personally  be  and  appear  before  the  district  court 
of  Seward  county,  Nebraska,  on  the  first  day  of  the  term 
thereof,  next  to  be  holden  in  and  for  the  county  afore- 
said, then  and  there  to  answer  a  charge  of  bastardy  and 
abide  the  judgment  of  the  court,  and  not  depart  without 
leave,  then  this  recognizance  shall  be  void,  otherwise  it 
shall  be  and  remain  in  full  force  and  virtue  in  law."    The 
petition  further  alleges  that  at  the  next  following  term 
of  the  district  court  a  trial  was  had  to  a  jury  and  the  said 
George  Howell  found  guilty  as  charged  in  the  complaint, 
and  the  court  thereupon  rendered  a  judgment  on  the 
verdict  and  ordered  the  said  George  Howell  to  pjiy  into 
court  the  sum  of  f750,  payable  in  installments  for  the 
use,  benefit,  support  and  maintenance  of  the  said  bastard 
child  of  the  plaintiff,  and  that  he  stand  committed  to  the 
county  jail  until  the  order  and  judgment  of  the  court 
was  complied  with;  that  said  Howell  wholly  failed  and 
refused  to  comply  with  and  abide  the  order  and  judgment 
of  the  court,  and  failed  to  appear  according  to  the  con- 
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ditions  of  said  bond  and  recognizance  and  abide  the  said 
judgment  of  the  court  and  not  depart  without  leave; 
that  the  obligors  of  said  bond  (plaintiffs  in  error) 
wholly  failcHl  and  refused  to  produce  the  body  of  said 
George  ITowell  to  abide  the  judgment  and  decree  of  the 
court,  and  that  bv  reason  thereof  said  bond  became  ab- 
bolute;  that  on  the  6th  day  of  February,  1896,  said  (leorge 
Howell  was  three  times  called  in  open  court  to  come  into 
court  and  abide  the  judgment  of  the  court,  but  wholly 
failed  and  refused  to  do  so,  whereupon  the  said  defend- 
ants (plaintiffs  in  error)  were  each  three  times  called  to 
come  into  court  and  produce  the  body  of  the  said  George 
Ilowell  to  abide  the  order  and  judgment  of  the  court, 
which  they  and  each  of  them  failed  and  refused  to  do, 
and  thert^upon  said  bond  and  recognizance  of  said  George 
ITowell  was  dei*lared  and  adjudged  to  be  forfeited:  that 
by  reason  of  the  facts  above  alleged,  plaintiff  (defendant 
in  error)  has  sustained  damages  in  the  sum  of  f  750.  A 
demurrer  to  this  petition  was  filed  by  plaintiffs  in  error, 
on  the  ground  that  the  petition  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  against  them.  This 
d(nnurrer  properly  raises  the  question  as  to  the  right 
of  the  plaintiff  to  maintain  an  action  on  the  recognizance 
in  her  own  name. 

An  examination  of  our  statute  with  reference  to  bas- 
tardy proceedings  will  disclose  a  twofold  purpose  in  its 
enactment;  first,  to  require  the  putative  father  to  con- 
tribute to  the  support  of  his  own  offspring,  a  duty 
prompted  by  both  moral  and  natural  obligations,  and 
second,  to  protect  the  county  in  which  the  child  is  born, 
lest  its  support  and  maintenance  become  a  public  charge. 
The  innocent  child  and  incidentally  the  rights  of  the 
mother  and  the  public  are  the  ones  for  whose  protection 
the  statute  seems  to  have  been  enacted.  Stopprrt  v. 
KiiTle,  45  Nebr.,  105;  E(v  parte  Cottrell,  13  Nebr.,  193. 
Section  1  of  chapter  37,  Compiled  Statutes,  1899,  provid(  s 
that  where  the  party  accused  "shall  pay  or  secure  to  be 
paid  to  the  complainant  such  sum  or  sums  of  money  or 
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property  as  she  may  agree  to  receive  in  full  satisfaction. 
and  shall  further  give  bonds  to  the  county  commissioners 
of  the  county  in  which  said  complainant  shall  reside  and 
their  successors  in  office,  conditioned  to  save  such  county 
free  from  all  charge  toward  the  maintenance  of  said 
child,  then  and  in  that  case  the  justice  shall  discharge 
the  party  accused  out  of  custody,  or  [on]  his  paying  the 
costs  of  prosecution."  Section  2  of  the  act  provides  that 
when  any  woman  who  has  a  bastard  child  neglects  or 
refuses  to  bring  suit  for  its  maintenance,  the  county  com- 
missioners in  any  county  interested  may  bring  suit  in 
behalf  of  the  county  against  him  who  is  accused  of  be- 
getting such  child,  or  may  take  up  ajid  prosecute  a  suit 
begun  by  the  mother  of  the  child.  Section  3  of  this  act, 
under  which  was  given  the  recognizance  which  forms  the 
basis  of  this  suit,  expressly  provides  that  the  recogni- 
zance shall  be  "for  the  benefit  of  the  county  in  which  such 
bastard  child  shall  be  born."  The  recognizance  runs  to 
the  state  of  Nebraska  as  obligee,  and  the  statute  pre- 
scribes that  it  is  for  the  benefit  of  the  county.  In  the 
absence  of  a  statute  authorizing  a  suit  to  be  brought 
ui)on  such  recognizance  in  the  name  of  the  beneficiary, 
the  suit  should  be  brought  upon  such  recognizance  in  the 
name  of  the  state  of  Nebraska.  When  the  recognizance 
became  forfeited,  it  was  a  judicial  determination  that 
the  condition  of  the  recognizance  had  not  been  complied 
with,  and  gave  rise  to  but  one  cause  of  action  and  that 
action  must  be  brought  in  the  name  of  the  state  for  all 
who  are  or  may  be  ultimately  entitled  to  the  fund  when 
collected.    Porter  v.  mate,  23  Ohio  St.,  320,  325. 

A  complainant  in  a  bastardy  proceeding  can  not  main- 
tain an  action  in  her  own  name  upon  a  forfeited  recog- 
nizance given  under  the  provisions  of  section  3  of  the 
act,  because  by  the  terms  of  the  act  the  county  has  an 
interest  in  it.  Such  a  recognizance  is  not  in  a  strict 
sense  a  bond  of  indemnity  for  the  payment  of  the -judg- 
ment which  may  be  ultimately  rendered  in  the  action, 
and  when  forfeited  for  the  non-appearance  of  him  for 
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whose  appearance  it  waB  given,  tlie  penalty  named  in  the 
bond  is  due.  Gebliart  v.  Drake,  24  Ohio  St.,  177.  The  case 
of  State  V.  Gas8aicay,  30  Tenn.,  202,  was  an  action  brought 
upon  a  recognizance  for  the  use  and  benefit  of  complain- 
ant in  a  bastardy  procecnling.  The  court  says:  "In  the 
first  place  the  suit  is  for  the  use  of  Frances  Bullard,  who 
is,  therefore,  to  be  regarded  in  our  practice,  as  the  real 
party,  resi)onsible  for  costs,  and  entitled  to  the  proceeds 
of  the  recovery.  But  we  do  not  see  that  she  can,  by  legal 
possibility,  have,  or  acquire,  any  interest  in  this  recog- 
nizance to  the  state."  It  is  clear  that  a  cause  of  action 
on  such  a  recognizance  can  not  be  separated  nor  divided 
so  Bs  to  authorize  an  action  upon  it  in  the  name  of  the 
state  and  another  in  the  name  of  the  complainant.  Sup- 
pose^  in  the  case  before  us,  the  complainant  in  the  bas- 
tardy proceedings  had  recovered  a  judgment  of  f 200,  in- 
stead of  f750;  it  could  not,  we  think,  be  successfully 
claimed  that  the  sureties  upon  the  recognizance,  by  pay- 
ing this  judgment,  could  be  relieved  from  further  liabil- 
ity to  the  state  upon  the  forfeited  recognizance,  and  yet, 
if  the  liability  on  the  recognizance  is  one  of  indemnity 
merely,  the  payment  of  the  judgment  would  be  a  com- 
plete satisfaction  of  the  liability  upon  the  recognizance. 
The  provisions  of  our  statute  of  1875  respecting  bas- 
tardy proceedings  have  no  doubt  been  borrowed  from  the 
state  of  Ohio,  in  which  state,  since  1873,  a  statute  has 
existed  almost  identical  in  language  with  our  own.  The 
supreme  court  of  that  state  had  occasion  to  construe  its 
statute  in  a  case  where  the  precise  question  presented  by 
the  record  in  this  case  was  considered.  In  Clark  v.  Petty, 
29  Ohio  St.,  452,  complaint  had  been  filed  and  accused 
ordered  to  enter  a  recognizance  for  his  appearance  at 
the  next  term  of  court  Upon  the  trial  the  court  ordered 
him  to  stand  charged  with  the  maintenance  of  the  child 
in  the  sum  of  f350,  to  be  paid  to  the  mother  in  install- 
ments and  to  give  security  for  the  same,  and  in  default 
thereof  that  he  stand  committed  until  he  complied  with 
the  order.    Not  complying  with  the  order,  action  was 
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brought  on  the  recognizance  in  the  name  of  the  com- 
plainant to  secure  the  application  of  the  amount  of  the 
penalty,  or  so  much  thereof  as  was  necessary  in  discharge 
of  the  judgment.  The  statute  of  Ohio,  in  addition  to  the 
provisions  contained  in  ours,  provides:  "If  the  accused 
fail  to  appear  at  the  term  of  the  court  to  which  he  is 
recognized;  his  recognizance  shall  be  forfeited;  and  if 
a  verdict  of  guilty  be  rendered,  and  judgment  entered 
thereon  as  hereinafter  provided,  the  amount  of  such  for- 
feited recognizance  shall  be  applied  in  payment  of  the 
judgment.  2  Bates'  Annotated  Ohio  Statutes  [3d  ed.], 
sec.  5623.  A  demurrer  was  interposed  to  the  petition  as 
in  this  case,  and  the  supreme  court  held  that  an  action 
brought  on  a  forfeited  recognizance  under  section  4  of 
the  bastardy  act — which  is  identical  with  section  3  of  our 
act,  except  that  it  is  for  the  benefit  of  the  township,  while 
ours  is  for  the  benefit  of  the  county — could  only  be 
brought  in  the  name  of  the  state.  We  therefore  conclude 
that  an  action  brought  upon  a  forfeited  recognizance 
under  section  3  of  chapter  37  of  the  statutes  of  1899  can 
be  brought  only  in  the  name  of  the  state  for  the  use  of 
such  persons  as  may  be  entitled  to  receive  it.  We  do 
not  desire  to  be  understood  as  holding  that  the  fund  when 
paid,  in  a  proper  proceeding,  may  not  be  applied  in  satis- 
faction of  the  judgment.  That  question  is  not  now  be- 
fore us. 

For  the  reasons  above  suggested  it  follows  that  the 
learned  district  judge  erred  in  not  sustaining  the  de- 
murrer to  the  petition  and  dismissing  the  cause.  We 
therefore  recommend  that  the  case  be  reversed  and  re- 
manded  and  the  cause  dismissed. 

Hastings  and  Kirkpatriok,  CJO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  in  the  above 
cause  is  reversed  and  the  cause  dismissed. 

Beydrsed  and  dismissed. 


J 
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Mattib  Bohrer  v.  J.  S.  Adair. 

Filed  May  22, 1901.    No.  9,601. 

Commissioner's  opinion.    Department  No.  1. 

Garnishment:  Stock  Subscbiption.  A  stock  subscription  to  the  capi- 
tal stock  of  a  corporation,  which  by  its  terms  is  due  and  pay- 
able, may  be  garnished  by  a  creditor  of  the  corporation,  and 
to  the  extent  it  is  due  and  unpaid  may  be  applied  to  the  satis- 
faction of  the  creditor's  claims,  the  corporation  being  a  going 
concern  and  having  dominion  over  its  property. 

Error  from  the  district  court  for  Buffalo  county. 
Tried  below  before  Greene,  J.    Reversed. 

Dry  den  £  Maitiy  for  plaintiff  in  error. 

E.  G.  CalkinSy  contra. 

Orally  argued  by  Dryden,  for  plaintiff  in  error,  and  by 
Calkins,  contra. 

Day,  0, 

This  action  was  brought  under  section  225  of  the  Code 
of  Civil  Procedure,  which,  in  so  far  as  it  relates  to  the 
subject  matter  of  this  controversy,  provides  that  in  case 
the  garnishee  fails  to  appear  and  answer,  or  if  he  answer 
and  his  disclosure  is  not  satisfactory  to  the  plaintiff,  the 
plaintiff  may  proceed  against  him  as  in  ordinary  actions. 
The  facts  alleged  in  the  petition,  necessary  to  be  set  out 
to  cori'ectly  understand  the  points  in  controversy,  are  as 
follows:  In  1891  the  Kearney  National  Bank  recoverefl 
judgment  in  the  district  court  of  Buffalo  county  against 
the  Journal  Company,  upon  which  there  was  due  and 
unpaid  over  ?1,200,  which  judgment  had  been  duly  as- 
signed to  the  plaintiff,  and  upon  which  execution  was 
issued  and  returned  nulla  bona.  The  Journal  Company  is 
a  corporation  organized  under  the  laws  of  Nebraska  on 
the  Is.  day  of  July,  1890,  with  a  capital  stock  fixed  at 
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$25,000,  and  by  its  articles  of  incorporation  was  author- 
ized to  begin  business  when  $5,000  had  been  subscribed 
to  its  capital  stock;  that  good  and  valid  subscriptions 
were  secured  to  the  amount  of  $5,000.  The  defendant 
subscribed  $500  to  the  capital  stock  of  said  company  and 
agreed  to  pay  therefor,  one-fourth  upon  the  organization 
of  the  company  and  the  remainder  in  equal  installments, 
in  three,  six  and  nine  months  from  the  date  of  the  organ- 
ization of  the  company;  that  said  amount  remains  wholly 
due  and  unpaid  from  the  defendant  to  the  Journal  Com- 
pany. Upon  the  return  of  the  execution  nulla  bona,  gar- 
nishment summons  was  served  on  the  defendant  as  a 
debtor  of  the  Journal  Company.  His  answer  as  garnishee 
being  unsatisfactory  to  the  plaintiff,  this  action  was  in- 
stituted under  the  provisions  of  the  statute  above  re- 
ferred to.  A  demurrer  was  interposed  to  the  petition, 
upon  the  grounds  of  defect  of  parties  and  that  the  facts 
alleged  fail  to  state  a  cause  of  action.  The  demurrer  was 
sustained,  and  plaintiff  electing  to  stand  upon  his  peti- 
tion, the  action  was  dismissed.  The  plaintiff  brings  error 
to  this  court. 

The  ultimate  question  presented  by  the  record  is 
whether,  under  the  facts  alleged,  the  subscription  to  the 
capital  stock  can  in  a  proper  sense  be  said  to  be  an  asset 
of  the  corporation.  If  it  is,  there  seems  to  be  no  good 
reason  why  it  may  not  be  subjected  to  the  payment  of 
the  debts  of  the  corporation  by  the  usual  remedies  pro- 
vided by  statute  for  the  enforcement  of  payment.  The 
time  of  payment  of  the  subscription  in  this  case  is  fixed 
by  the  contract  of  subscription,  and  at  the  time 
the  garnishee-order  was  served  nothing  remained  to  be 
done  to  render  it  a  subsisting  obligation  to  the 
corporation.  If  at  the  time  of  the  subscription  to  the 
stock  the  defendant  had  given  his  note  for  the  amount 
to  the  corporation  and  the  same  was  due  and  unpaid,  it 
could  not,  we  think,  be  claimed  that  the  amount  was  not 
an  asset  of  the  corporation,  and  on  principle  we  can  see 
no  valid  distinction  between  an  obligation  arising  by  vir- 


826  NEBRASKA  REPORTS.  [Vol.61 


Bohrer  v.  Adair. 


tu^  of  a  subscription  which  by  its  terms  is  due  and  pay- 
able and  one  arising  by  virtue  of  any  other  contract.  In 
either  case  it  is  a  debt  due  the  corporation  and  as  such 
is  a  part  of  its  subsisting  assets.  The  fact  that  the  cor- 
poration may  not  have  insisted  on  the  payment  does  not 
render  it  any  the  less  an  obligation  owing  to  the  com- 
pany. In  Cook  on  Corporations  [4th  ed.],  section  201, 
the  rule  is  stated:  "There  are  various  remedies  which 
corporate  creditors  may  employ  to  enforce  the  payment 
of  partially  paid  up  subscriptions.  Among  these  is  that 
of  garnishment.  Thus,  where  a  subscription  has  been 
called  in,  in  part  or  wholly,  and  has  not  been  paid  by 
the  subscriber  it  is>  at  least  to  the  extent  of  such  calls,  an 
asset  of  the  corporation,  and,  like  other  assets,  is  subject 
to  garnishment  at  the  instance  of  a  corporate  creditor. 
When,  therefore,  a  stockholder  is  in  default  for  install- 
ments of  stock  for  which  calls  have  been  made,  he  stands 
in  the  attitude  of  any  other  debtor  to  the  corporation, 
and  may  be  garnished  in  the  usual  way,  upon  the  theory 
of  the  authorities  just  cited,  for  the  purpose  of  collecting 
the  debt  due  from  the  corporation.  But  this  remedy  is 
not  available  to  reach  that  part  of  the  unpaid  subscrip- 
tion for  which  calls  have  not  been  made.'*  This  state- 
ment of  the  author  concisely  states  the  rule  and  is  sup- 
ported by  authorities  cited  and  we  cheerfully  adopt  it. 

It  is  contended  by  counsel  for  defendant  in  error  that 
this  court  has  adopted  the  rule  that  an  action  could  not 
be  maintained  by  a  single  creditor  against  a  single  stock- 
holder of  a  corporation,  and  that  the  same  reasoning 
would  apply  with  equal  or  greater  force  against  the  gar- 
nishment by  a  single  creditor  of  a  stockholder.  The  rul- 
ings of  this  court  in  the  cases  referred  to  are  not  at 
variance  with  the  doctrine  announced  in  this  opinion. 
This  action  arises  on  demurrer  and  we  must  assume  the 
facts  alleged  to  be  true,  and  are  not  permitted  to  go 
into  the  realms  of  speculation  as  to  what  facts  might  be 
developed  on  an  answer  and  trial.  So  far  as  we  know, 
there  is  but  one  stockholder  who  has  not  paid  his  sub- 
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scription,  and  there  is  no  fact  stated  from  which  an  in- 
ference might  be  drawn  that  there  are  other  creditors, 
and  nothing  to  indicate  but  that  the  corporation  is  a 
going  concern.  In  Farmers  Loan  d  Trust  Company  v.  Funk, 
19  Nebr.,  353,  the  pleadings  admit  that  before  suit  was 
brought  Bi  receiver  had  been  appointed  for  the  bank  to 
wind  up  its  affairs,  and  that  it  was  insolvent.  It  was 
at  the  time  in  the  hands  of  a  court  of  equity  to  make  a 
settlement  of  its  affairs,  and  had  ceased  to  be  a  going 
concern.  These  facts  being  established,  it  was  very 
proper  to  hold  that  an  individual  creditor  could  not  come 
in  and  sue  a  stockholder  for  his  own  benefit  alone.  In 
addition,  the  liability  sought  to  be  enforced  was  what 
is  known  as  the  "double  liability"  under  section  7  of 
article  1 1  of  the  constitution.  We  do  not  doubt  the  cor- 
rectness of  the  rule  that  where  the  corporation  has  be- 
come insolvent  and  a  receiver  has  been  appointed,  or  by 
some  action  it  has  lost  dominion  over  its  property,  that 
then  the  property  of  every  character  becomes  a  trust  fund 
for  the  benefit  of  creditors.  This  court  has  held,  in  Sliaw 
V.  Robinson^  50  Nebr.,  403,  that  in  a  proper  case  an  in- 
solvent corporation  may  make  a  preference  to  its  cred- 
itors, and  it  seems  to  us  to  be  illogical  to  hold  that  stock 
subscriptions  of  a  corporation  which  are  due  and  payable 
are  in  the  nature  of  a  trust  fund  for  the  benefit  of  all  its 
creditors,  whilst  its  other  assets  might  be  used  to  create 
a  preference. 

The  case  of  Van  Pelt  v.  Gardner ,  64  Nebr.,  701,  is  cited 
by  counsel  for  both  sides,  to  sustain  their  respective  con- 
tentions. The  facts  of  that  case  were :  That  in  1887,  the 
Metropolitan  Building  &  Loan  Association  was  organized 
with  a  capital  stock  fixed  at  $50,000,  divided  into  shares 
of  f  1,000  each;  the  shares  to  be  paid  for  in  monthly  in- 
stallments of  $12.50  each.  In  1890  Van  Pelt  and  others 
recovered  a  judgment  against  the  corporation,  ui>on 
which  execution  was  issued  and  returned  wholly  unsat- 
isfied. Van  Pelt  and  others  then  brought  this  action 
against  Gardner  and  others,  stockholders  of  said  corpora- 
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tion,  claiming  they  were  largely  indebted  to  the  corpora- 
tion for  subscriptions  of  stock  made  by  them  and  which 
subscriptions  of  stock  they  had  not  paid.  "In  other 
words,"  says  the  court,  "the  object  of  this  action  was, 
in  effect,  to  compel  each  of  the  said  stock  subscribers  to 
pay  into  court  such  a  part  of  his  unpaid  stock  subscrip- 
tion as  would  be  suflScient  to  satisfy  Van  Pelt's  judg- 
ment, interest  and  costs."  In  these  facts  there  is  noth- 
ing to  indicate  that  any  portion  of  the  unpaid  subscrip- 
tion was  due  and  unpaid  to  the  corporation  by  virtue  of 
the  contract  of  subscription,  and  the  theory  upon  which 
it  was  sought  to  maintain  the  action  was  that  section  4, 
article  11  (Miscellaneous  Corporations),  of  the  constitu- 
tion made  the  stock  subscribers  liable  for  the  debts  of 
the  corporation  to  the  amount  of  their  unpaid  subscrip- 
tions. It  was  held  that  "one  creditor  of  a  corporation 
can  not  maintain  an  action  in  his  own  name  and  for  his 
own  benefit  against  the  debtor  stock  subscribers  of  a 
corporation;  but  to  subject  unpaid  stock  subscriptions 
to  the  payment  of  corporate  debts,  all  debtor  stock 
subscribers  and  all  creditors  of  the  corporation  should 
be  made  parties,  and  a  receiver  appointe<l."  This 
is  a  sufficient  statement  to  show  that  there  is  nothing 
inconsistent  with  the  views  expressed  in  this  opinion  in 
the  utterances  of  the  court  in  Van  Pelt  v.  Gardner.  The 
liability  of  a  stockholder  for  the  unpaid  subscription, 
whether  it  is  due  to  the  corporation  or  not,  does  not  run 
direct  to  the  creditor,  but  his  obligation  is  through  the 
corporation.  There  is  no  privity  of  contract  between  the 
creditor  of  the  corporation  and  the  stockholder,  and  this 
in  itself  is  a  sufficient  reason  why  an  action  will  not  lie 
at  the  instance  of  a  creditor  directly  against  the  stocic- 
holder.  In  the  case  now  before  us  the  garnishment  pro- 
ceedings creates  the  privity  between  the  creditor  and  the 
stockhold€»r,  and  the  statute  prescribes  this  proceeding 
as  one  of  the  remedies  which  a  creditor  has  the  right  to 
employ  in  the  enforcement  of  his  judgment  against  a 
judgment  debtor. 
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Reference  was  also  made  in  the  briefs  to  the  eases  of 
Qemuin  Nat,  Bank  v.  Farmers  &  Merchants  Bank,  54  Nebr., 
593;  Hastings  v,  Barnd,  55  Nebr.,  93,  and  Pickering  v. 
Hastings,  56  Nebr.,  201.  But  an  examination  of  these 
cases  will  not  show  a  variance  with  the  conclusions 
reached  here.  We  hold  that  where  a  subscription  to  the 
capital  stock  of  a  corporation  is  by  its  terms  due  and  pay- 
able to  the  corporation,  it  becomes  a  direct  asset  of  the 
corporation,  and  can  be  reached  by  garnishment  proceed- 
ings by  a  creditor  of  the  corporation,  it  not  being  shown 
that  a  receiver  has  been  appointed  for  the  corporation 
or  any  action  taken  to  wind  up  its  affairs. 

For  the  reasons  above  suggested  it  follows  that  the 
learned  district  judge  erred  in  sustaining  the  demurrer 
to  plaintiff's  petition,  and  we  therefore  recommend  that 
the  cause  be  reversed  and  remanded  for  further  proceed- 
ings. 

Hastings  and  Kirkpatrick,  CO.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  in  the  above  case  is  reversed,  and 
the  cause  is  remanded  for  further  proceedings  in  accord- 
ance with  said  opinion. 

Reversed  and  remanded. 


E.  B.  Fogg,  as  Receiver,  v.  John  Ellis  bt  al.  \Trm 

I'  I  eg  »48i 

Fhled  May  22,  1901.    No.  9,486. 

Commissioner's  opinion.    Department  No.  2. 

1.  Confession  of  Judgment:  Attthority  of  President  and  Cashier. 
The  president  and  cashier  of  an  incorporated  state  bank  are  not 

'  authorized  to  enter  a  confession  of  judgment  against  the  cor- 

poration under  section  433  of  the  Code  more  than  two  years 
after  the  bank  has  ceased  doing  business,  upon  notes  executed 
by  the  cashier  in  the  name  of  the  bank  after  the  bank  has 

^  eeased  doing  business. 
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2.  Judgment  Void  for  Want  of  Jurladictlon,  May  Be  Attacked  Ool- 
laterally.  When  the  record  shows  that  no  jurisdiction  over  the , 
defendant  has  been  acquired,  the  judgment  rendered  against 
such  defendant  is  void,  and  its  invalidity  may  be  shown  in  any 
action  in  which  it  may  be  called  in  question.  Chicago^  B.  <£  0.  £. 
Co.  V,  Hitchcock  County,  60  Nebr.,  722. 

Error  from  the  district  court  for  Gage  county.  Tried 
below  before  Letton,  J.    Affirmed. 

Siamuel  Rinaker,  R.  8.  Bibb  and  Ernest  0.  Kretsinger.  for 
plaintiff  in  error. 

• 

L.  Jf.  Pembertotiy  W.  H.  Ashby  and  Leonard  W.  Colbg, 
contra. 

Sedgwick,  O. 

In  January,  1890,  the  Peoples  Bank  of  Beatrice  was 
reorganized  as  the  Nebraska  National  Bank  of  Beatrice; 
the  assets  and  liabilities  of  the  old  organization  were  as- 
sumed by  the  new,  and  the  president  and  cashier  were 
continued  as  president  and  cashier  of  the  new  bank. 
The  Peoples  Bank  ceased  doing  business  from  the  time 
of  the  reorganization.  In  July,  1893,  E.  R.  Fogg  was  ap- 
pointed receiver  of  the  Nebraska  National  Bank,  it  hav- 
ing become  insolvent.  The  receiver  found  among  the 
papers  of  the  Nebraska  National  Bank  four  promissory 
notes  payable  to  the  bank,  bearing  date,  one  in  October 
and  three  in  December  of  1890.  Each  of  the  notes  was 
signed  "Peoples  Bank,  by  H.  L.  Ewing,  Cashier."  On 
the  4th  day  of  October,  1894,  the  receiver  filed  a  peti- 
tion in  the  district  court  of  Gage  county  ui>on  these  notes 
asking  judgment  against  the  Peoples  Bank  thereon. 
CJopies  of  the  notes  were  attached  to  the  petition.  On 
the  same  day  there  was  filed  a  written  confession  of  judg- 
ment on  said  petition,  and  waiver  of  issuance  and  ser- 
vice of  summons.  It  was  signed,  "Peoples  Bank,  by 
John  Ellis,  Pres.  H.  L.  Ewing,  Cashier."  The  plaintiff 
filed  an  acceptance  of  the  offer  of  confession,  and  judg- 
ment was  thereupon  entered  thereon.    Afterwards  this 
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action  was  brought  by  the  receiver  against  these  defend- 
ants as  stockholders  of  the  Peoples  Bank  upon  said  judg- 
ment to  establish  the  defendants^  liability  as  stockhold- 
ers. An  answer  was  filed  in  the  action  containing  a 
general  denial  of  the  allegations  of  the  petition  and  al- 
leging: "That  the  pretended  judgment  of  the  plaintiff 
against  the  Peoples  Bank  of  Beatrice,  Nebraska,  men- 
tioned and  referred  to  in  said  petition  was  rendered  upon 
a  pretended  confession  of  judgment  made  by  John  Ellis 
as  president,  and  H.  L.  Ewing  as  cashier  of  the  said 
Peoples  Bank,  in  favor  of  the  Nebraska  National  Bank 
of  Beatrice,  Nebraska,  of  which  the  said  John  Ellis  was 
also  president,  and  the  said  Horace  L.  Ewing  was  also 
cashier;  that  said  pretended  confession  of  judgment  was 
made  by  said  John  Ellis  as  president,  and  Horace  L. 
Ewing  as  cashier,  long  after  said  Peoples  Bank  had  been 
merged  into  the  said  Nebraska  National  Bank,  and  had 
ceased  to  do  business,  and  without  any  authority  what- 
ever from  said  Peoples  Bank,  or  the  board  of  directors 
or  stockholders  thereof,  and  upon  notes  which  were 
without  consideration,  and  the  execution  of  which  had 
never  been  authorized  by  the  board  of  directors  of  said 
Peoples  Bank,  and  that  said  pretended  judgment  was 
rendered  without  authority  and  is  null  and  void."  The 
defendant  Knowles  answered  separately,  and  asked  for 
an  accounting  of  the  affairs  of  the  Peoples  Bank,  and 
other  relief.  The  cause  was  tried  by  the  court  without 
a  jury,  with  findings  and  judgment  for  defendants,  and 
finding  and  judgment  against  the  defendant  Knowles 
on  her  cross-petition.  The  plaintiff  prosecuted  error  to 
this  court.  There  is  also  an  appeal  by  the  defendant 
Knowles. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  judg- 
ment in  favor  of  E.  R.  Fogg,  receiver,  against  the  Peo- 
ples Bank.  The  defendants  objected  to  this  evidence, 
and  it  was  excluded  by  the  court.  This  ruling  is  now 
complained  of.  It  is  contended  that  an  oflQcer  of  a  cor- 
poration on  whom  service  of  summons  may  be  made  is 
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aiitliorized  to  enter  a  confession  of  judgment  against  the 
corporation.  This  appears  to  be  the  rule  in  some  states. 
Miller  v.  Bank  of  British  Columbia^  2  Ore.,  291;  1  Black, 
Judgments,  sec.  59.  Freeman,  in  the  third  edition  of  his 
work  on  judgments  (vol.  2,  sec.  545),  says  this  is  the  rule 
in  Oregon,  and  cites  Miller  v.  Bunk;  but  in  the  fourth 
edition  he  says  this  is  not  the  law  (vol.  2,  sec.  545).  It  is 
not  the  law  in  this  state.  In  Howell  v.  Gilt  Edge  Mfg.  Co., 
32  Nebr.,  627,  the  question  was  whether  the  "manager" 
of  a  corporation  could  enter  an  appearance,  waive  sum- 
mons and  confess  judgment  against  the  corporation.  The 
court  says:  "The  defendant  being  a  corporation,  under 
the  laws  of  this  state,  there  could  be  no  personal  ap- 
pearance for  the  confession  of  judgment.  The  statutes 
provide  that  *Any  person  indebted,  or  against  whom  a 
cause  of  action  exists,  may  personally  appear  ♦  ♦  • 
and,  with  the  assent  of  the  creditor  ♦  ♦  ♦  confess 
judgment  therefor.'  (Sec.  433,  Civil  Code.)"  And  the 
rule  so  announced  is  plainly  stated  in  the  syllabus.  In 
ChieagOy  B,  &  Q,  R.  Co.  v.  Uiteheoek  County,  60  Nebr.,  722, 
the  question  was  whether  the  chairman  of  the  board  of 
trustees  of  the  village  of  Trenton  could  waive  the  issu- 
ance and  service  of  summons  and  enter  the  voluntary 
appearance  of  the  village.  The  question  of  his  authority 
to  confess  judgment  against  the  village  was  not  pre- 
sented. The  court  says:  "The  rule  of  procedure  an- 
nounced in  the  case  last  cited  [City  of  North  Lamrenee  r. 
Hoysradt,  6  Kan.,  170],  is  directly  in  conflict  with  that 
announce^  by  this  court  in  Howell  v.  Oilt  Edge  Mfg.  Co., 
32  Nebr.,  627,  wherein  it  is  held  that  a  judgment  by  con- 
fession can  only  be  entered  by  the  debtor  personally, 
with  the  assent  of  the  creditor,  or  by  an  attorney  or  agent 
who  shall  produce  his  warrant  of  authority  and  make  it 
a  part  of  the  record  in  the  case."  The  opinion  in  this 
case  seems  to  leave  the  question  of  the  authority  of  tlie 
president  of  a  private  corporation  to  waive  summons  a^l 
enter  appearance  for  the  corporation  in  doubt.  But  the 
rule  in  Howell  v.  Oilt  Edge  Mfg.  Co.,  that  such  prcsidout 
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could  not  enter  a  valid  confession  of  judgment  against 
the  corporation,  is  clearly  approved.  In  Kansas,  the 
president  of  a  private  corporation,  or  the  mayor  or  chief 
officer  of  a  municipal  corporation,  may  waive  summons 
and  enter  the  voluntary  appearance  of  the  corporation. 
The  rule  is  derived  from  a  construction  of  their  statutes 
in  regard  to  the  service  of  summons  and  entering  of  the 
voluntary  appearance  of  defendant.  The  reasoning  of 
their  court  would  not  apply  to  entering  a  confession  of 
judgment  under  a  statute  like  ours.  Salina  Nat.  Batik  v, 
Prescott,  57  Pac.  Eep.  [Kan.],  121;  City  of  North  Lawrence 
V.  Hoysradty  6  Kan.,  170.  In  the  case  at  bar  the  cashier 
of  the  Peoples  Bank  became  also  cashier  of  the  Nebraska 
National  Bank  upon  the  reorganization.  From  ten  to 
twelve  months  after  the  Peoples  Bank  had  disposed  of 
all  its  assets,  provided  for  its  liabilities  and  gone  out  of 
business,  and  while  he  was  acting  as  cashier  of  the  Ne- 
braska National  Bank,  he  executed  a  series  of  notes  to 
the  Nebraska  National  Bank,  signed  the  name  of  the 
Peoples  Bank  thereto  by  himself  as  cashier,  retained 
these  notes  for  more  than  two  years,  and  then,  with  the 
former  president  of  the  Peoples  Bank,  who  was  at  that 
time  president  of  the  Nebraska  National  Bank,  without 
authority  from  the  stockholders  or  directors  of  either 
organization,  signed  a  written  confession  of  judgment 
against  the  Peoples  Bank  and  in  favor  of  the  Nebraska 
National  Bank.  And  we  think  that  the  trial  court  rightly 
held  that  the  judgment  entered  thereon  was  void. 

The  contention  that  this  judgment  can  not  be  assailed 
in  this  collateral  manner  is  without  merit.  The  steps 
by  which  the  court  is  supposed  to  have  obtained  juris- 
diction are  disclosed  by  the  record,  from  which  it  appears 
that  no  jurisdiction  was  acquired.  The  judgment  is, 
therefore,  void.  Chirago^  B.  &  Q.  R.  Co.  v.  Hitchcock 
County  J  supra;  Howell  v.  Gilt  Edge  Mfg.  Co.,  supra. 

The  defendant  Knowles  has  filed  no  brief  in  this  court. 
The  evidence  supports  the  findings  of  the  trial  court  upon 
her  cros8-i>etitjon. 
57 
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It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 

Oldham  and  Pound,  CO.,  concur. 

By  the  Court:  Fop  the  reasons  given  in  the  foregoing 

opinion  the  judgment  is 

Affirmed. 


Embrson  L.  Stone,  appellee,  v.  Omaha  Fire  Ixslti- 
ANCB  Company,  appellee,  Impleaded  wrrn  W.  \V. 

MORSMAN,  appellant. 

Filed  Mat  22, 1901.    No.  9,552. 
Commissioner's  opinion.    Department  No.  2. 

1.  Expenses  of  Proeuring  Receiver  Chargeable  Against -Fund  in  Cns- 

todia  Curiae.  The  expenses  of  procuring  a  receivership  of  an 
insolvent  corporation,  including  services  of  an  attorney  in  con- 
sultations, preparing  papers  and  procuring  the  appointment  of 
a  receiver,  are  properly  chargeable  against  the  fund  so  brought 
into  the  court's  control. 

2.  Value  of  Attorney's  Services:   Abuse  of  Discbetion.    Where  the 

value  of  an  attorney's  services  rendered  to  a  receiver  is  ad- 
mitted, or  clearly  established,  it  is  an  abuse  of  discretion  of  the 
trial  court  to  order  the  attorney's  claim  for  such  services  to 
be  reduced  a  certain  amount  belov?  such  value  on  the  ground 
that  the  corporation  is  insolvent  and  the  creditors  will  be 
compelled  to  lose  a  large  proportion  of  their  claim,  and  that 
the  attorney  received  a  large  volume  of  business  from  one 
client. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Scott,  J.    Reversed. 

W.  W.  Morsmartj  for  himself. 

Ladomck  F.  Grofoot,  Receiver,  for  himself. 

Sedgwick,  0. 

The  directors  of  the  Omaha  Fire  Insurance  Company, 
finding  that  its  affairs  had  become  embarraased  and  it 
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could  no  longer.continue  business  upon  the  lines  that  had 
been  pursued,  consulted  the  appellant,  Mr.  Morsman, 
who  is  a  member  of  the  Douglas  county  bar,  as  to  the 
condition  of  the  affairs  of  the  corporation  and  as  to  the 
best  course  to  be  pursued.  After  several  consultations, 
in  which  the  afFairs  of  the  company  seem  to  have  been 
thoroughly  investigated,  it  was  thought  best,  and  the 
directors  were  advised  by  their  counsel,  to  make  appli- 
cation to  the  district  court  of  Douglas  county  for  the 
appointment  of  a  receiver  to  take  charge  of  the  property 
and  business  of  the  corporation  and  wind  up  its  affairs. 
Thereupon  the  appellant,  under  the  instruction  of  the 
directors,  began  an  action  in  the  name  of  Emerson  L. 
Stone,  one  of  the  directors,  against  the  Omaha  Fire  In- 
surance Company  and  procured  the  appointment  of  a 
receiver,  who  duly  qualified  as  such  and  took  possession 
of  the  assets  of  the  company,  which  were  then  supposed 
to  be  of  about  the  value  of  |50,000,  but  were  afterwards 
found  to  be  of  somewhat  less  value.  The  receiver  was 
continued  a  little  more  than  a  year,  when  he  was  dis- 
charged by  the  court  upon  complaint  of  one  of  the  cred- 
itors, on  the.  ground  that  he  was  directly  or  indirectly 
personally  interested  in  the  assete.  No  charges  of  mis- 
management or  any  default  were  made  against  the  re- 
ceiver; and  indeed  the  affairs  of  the  receivership,  so  far 
as  appears  from  this  record,  were  faithfully  and  effi- 
ciently conducted  during  his  receivership.  Upon  the  dis- 
charge of  the  first  receiver,  the  present  receiver,  Mr.  Cro- 
foot,  was  appointed  by  the  court  The  appellant  seems 
to  have  acted  as  sole  attorney  for  the  first  receiver.  The 
business  that  came  into  the  hands  of  the  first  receiver 
was  somewhat  complicated  and  occasioned  a  more  than 
usual  demand  for  the  services  of  an  attorney.  On  the 
16th  day  of  February,  1897,  near  the  end  of  the  first  year . 
from  the  time  of  his  employment,  the  appellant  presented 
to  the  first  receiver  an  account  for  specified  services, 
amounting  in  the  aggregate  to  $935.  The  receiver  pre- 
sented it  to  the  district  court  and  recommended  its  al- 
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lowance.  It  was  soon  after  that  that  the  receiver  was 
removed  and  Mr.  Crofoot  appointed  in  his  place.  Two 
of  the  creditors  filed  exceptions  to  appellant's  first  claim, 
in  which  they  specified  two  items,  and  object  that  they 
were  "for  services  rendered  to  the  plaintiff  and  other 
stockholders";  and  then  say,  "While  no  fault  could  prob- 
ably be  found  with  any  item  in  this  bill  if  it  stood  by 
itself,  we  respectfully  suggest  that  since  all  these  serv- 
ices were  rendered  to  one  party,  and  because  the  assets 
on  hand  are  very  limited,  the  whole  bill  ought  to  be  re- 
duced about  30  per  cent."  The  record  does  not  disclose 
any  ruling  of  the  court  upon  this  bill  at  that  time;  but 
the  court  ordered  the  new  receiver  to  investigate  this 
claim  and  report  to  the  court.  In  accordance  with  this 
order  the  receiver  reported,  and  speaks  of  the  first  item 
of  the  claim,  to  wit,  "Preparing  papers,  consultations, 
and  procuring  order  appointing  receiver,  f  150,"  as  having 
been  already  rejected  by  the  court,  and,  specifying  three 
other  items,  suggests  that  a  smaller  charge  would  be 
reasonable,  and  says  that  the  remaining  items  of  the  bill 
are  just  and  reasonable.  The  exceptions  filed  by  the  two 
creditors  above  referred  to,  and  this  report  of  the  re- 
ceiver, appear  to  have  been  treated  by  all  parties  as  con- 
stituting an  answer  to  plaintilBPs  claim,  and  there  was 
no  controversy  in  regard  to  any  items  of  the  first  claim 
except  as  to  the  four  items  referred  to.  On  the  7th  day  of 
May,  1897,  the  appellant  filed  a  second  claim  for  services 
rendered  or  completed  after  the  filing  of  the  first  claim. 
The  second  claim  was  for  4^765;  the  total  amount  of  both 
claims  being  f  1,700.  There  was  a  hearing  had  on  these 
claims,  and  the  court  disallowed  the  first  item  of  the  first 
claim,  to  wit,  "February  24th,  1896,  preparing  papers, 
consultations,  and  procuring  order  appointing  receiver, 
f  150,"  for  the  reason,  as  stated  in  the  order,  that  it  was 
"an  improper  charge  against  the  receiver,  the  same  being 
services  rendered  the  corporation,"  and  allowed  the  ap- 
pellant on  both  claims  4^1,200,  and  no  more.  From  this 
order  the  appellant  has  appealed  to  this  court. 
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Was  the  service  of  February  24,  1896,  preparing  pa- 
pers, consultations,  and  procuring  order  appointing  re- 
ceiver, an  improper  charge  against  the  funds  in  the  hands 
of  the  receiver?  It  seems  clear  to  us  that  it  was  not.  In 
Trustees  v.  Onenouyh,  105  U.  S.,  527,  532,  the  court  said: 
'*It  is  a  general  principle  that  a  trust  estate  must  bear  the 
expenses  of  its  administration.  It  is  also  established  by  ^ 
sufficient  authority,  that  where  one  of  many  parties  hav- 
ing a  common  interest  in  a  trust  fund,  at  his  own  expense 
takes  proper  proceedings  to  save  it  from  destruction  and 
to  restore  it  to  the  purj  -^es  of  the  trust,  he  is  entitled  to 
reimbursement,  either  out  of  the  fund  itself,  or  by  pro- 
portional contribution  from  those  who  accept  the  benefit 
of  his  eflfoits."  This  doctrine  is  approved  in  Central  R, 
cG  B.  Co.  V.  Pettus,  113  U.  S.,  116,  and  in  other  cases.  The 
principle  involved  has  been  frequently  recognized  by  this 
court.  Matins  v.  Pitman,  32  Nebr.,  191;  ticehrock  v.  Fcdawa, 
33  Nebr.,  413;  Wallace  v.  Sheldon,  56  Nebr.,  55.  When  a 
cori>oration,  by  reason  of  impairment  of  its  capital,  is 
unable  longer  to  carry  on  its  business,  and  creditors  are 
pressing  with  judgments  and  executions,  the  directors 
owe  a  duty  to  the  creditors,  stockholders  and  all  persons 
having  an  interest  in  the  property,  as  well  as  to  the 
corporation  itself.  If  in  the  discharge  of  that  duty,  and 
being  no  longer  able  to  hold  the  property  as  officers  of 
the  corporation,  they  take  such  steps  as  are  necessary 
to  invoke  the  jurisdiction  of  a  court  of  equity  to  preserve 
the  property  and  distribute  it  to  those  entitled  thereto, 
we  are  unable  to  see  why  the  expense  of  so  doing  is  not 
as  properly  chargeable  against  the  property  as  are  any 
expenses  incurred  during  the  receivership.  The  direct- 
ors did  the  thing  that  the  beneficiaries  of  the  fund  needed 
to  have  done  in  order  to  serve  their  interests.  It  is 
through  this  action  of  the  directors  that  the  fund  is  made 
available  to  the  beneficiaries,  and  there  seems  to  be  no 
reason  why  the  necessary  expenses  of  this  action  should 
not  be  paid  out  of  the  fund.  We  think  this  item  should 
have  been  allowed. 
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There  were  three  other  items  of  the  first  claim  amount- 
ing to  f  140  that  were  questioned,  and  also  various  items 
of  the  second  claim.  The  court,  after  disposing  of  the 
item  for  preparing  papers,  etc.,  above  referred  to,  "finds 
under  the  facts  and  evidence  in  the  case  that  said  W. 
W.  Morsman  claims  should  be  reduced  by  the  further 
amount  of  $350."  There  is  no  direct  finding  of  the  value 
of  the  services  rendered.  Indeed,  the  evidence  in  the  case 
would  not  support  a  finding  that  the  services  rendered 
were  of  less  value  than  the  amount  charged.  These  serv- 
ices were  rendered  during  a  little  more  than  a  year  of 
the  first  part  of  the  receivership.  It  is  this  period  of  a 
receivership  that  ordinarily  makes  the  most  exacting  de- 
mands upon  the  efforts  of  the  receiver  and  his  attorney. 
The  services  rendered  and  charged  for  by  appellant  are 
not  criticised;  there  is  some  attempt  to  criticise  the  gen- 
eral results  of  the  conduct  of  the  receivership  during  this 
period,  but  such  criticisms  are  not  at  all  justified  by  the 
evidence.  The  evidence  of  the  appellant  himself,  which 
is  very  clear  and  convincing,  is  supported  by  Mr.  Learned, 
who  also  covers  the  whole  ground  and  shows  himself  to 
be  a  competent  and  candid  witness;  and  by  a  stipula- 
tion of  the  parties  it  was  agreed  that  two  other  well 
known  members  of  the  Omaha  bar  would  testify  sub- 
stantially as  Mr.  Learned;  so  that  we  have  the  evidence 
of  four  witnesses,  from  which  it  would  appear  that  the 
services  rendered  were  of  greater  value  than  the  amount 
charged  by  the  appellant.  There  were  also,  in  behalf  of 
the  receiver,  four  witnesses,  all  of  whom  substantially 
admitted  that  the  services  rendered  by  appellant  were 
"reasonable  if  standing  by  themselves."  Mr.  Haller,  who 
appears  to  be  a  candid  witness,  was  put  upon  the  stand 
by  the  receiver.  The  following  questions  were  asked  and 
answers  given: 

Q.  Taking  into  consideration  in  answering  the  ques- 
tions propounded  by  me,  the  fact  that  the  insurance  com- 
pany was  insolvent,  and  that  all  of  the  services  per- 
formed were  performed  for  one  client,  I  will  ask  you  to 
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state  what,  in  your  opinion,  was  the  reasonable  value  of 
the  services  outlined  for  securing  the  appointment  of  the 
receiver? 

A.  I  would  like  to  ask  whether  I  can  make  a  general 
statement  with  reference  to  all  of  these  questions,  to 
make  my  position  clear? 

Q.  Yes,  I  will  ask  you  for  a  general  statement. 

A.  I  looked  over  the  bills,  and  I  would  like  to  state 
this:  If  each  item  of  service  had  been  rendered  for  sepa- 
rate individuals,  I  don't  think  there  is  an  overcharge,  ex- 
cept the  two,  and  those  are  the  last  charges  on  the  sec- 
ond bill. 

It  is  very  manifest  from  the  evidence,  the  conduct  of 
the  hearing,  the  hypothetical  questions  propounded  in  be- 
half of  the  receiver  and  the  findings  of  the  court  that  the 
idea  suggested  by  these  questions  and  answers  was  the 
controlling  thought  that  caused  appellant's  claim  to  be 
reduced ;  that  is,  the  services  rendered  were  of  the  value 
charged,  but  on  account  of  certain  considerations,  such 
as  that  claimant  had  received  a  large  volume  of  business 
from  one  client  and  that  creditors  would  not  be  paid  in 
full,  and  that  the  assets  had  not  been  more  speedily  con- 
verted into  cash,  the  court,  in  its  discretion,  ought  to  de- 
duct a  percentage  from  claimants  charges.  So  that  the 
question  now  is,  is  it  within  the  discretion  of  the  trial 
court  to  reduce  the  claim  on  such  grounds?  Assets  in 
the  hands  of  receivers  are  too  often  unnecessarily  de- 
pleted. Receiverships  involving  large  expenses  are  too 
frequently  protracted  for  the  benefit  of  officers  and  at- 
taches, rather  than  for  the  benefit  of  creditors  and  other 
owners  of  the  funds;  and,  as  suggested  by  the  appellee 
in  this  case,  it  is  the  duty  of  the  court  to  scrutinize  such 
proceedings  closely,  and  prevent,  as  far  as  possible,  those 
practices,  which  too  often  bring  reproach  upon  the  ad- 
ministration of  the  law.  And  therefore  the  law  clothes 
the  court  with  a  large  discretion  in  reviewing  the  ex- 
penses incurred  by  its  receivers.  In  ordinary  cases  the 
findings  of  a  trial  court  upon  confiicting  evidence  are  not 
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to  be  disturbed  unless  clearly  wrong,  and  the  reason  for 
allowing  an  ample  discretion  in  dealing  with  the  ac- 
counts of  a  receiver,  who  is  but  an  arm  of  the  court  itself, 
is  very  apparent  But  in  this  case,  as  it  appears  to  us, 
we  are  not  dealing  with  a  finding  of  the  trial  court  upon 
conflicting  evidence.  If  the  services  of  the  appellant  were 
of  the  value  charged,  and  he  has  made  no  contract  to 
take  a  less  amount,  the  question  is  whether  the  trial 
court  may  in  its  discretion  apply  a  part  of  the  earnings 
of  appellant  to  make  good  the  losses  of  the  creditors  of 
the  corporation  or  its  stockholders;  and  to  this  question 
there  can  be  but  one  answer.  If  an  attorney  receives  a 
large  volume  of  business  from  one  client,  and  if  the 
client's  business  is  unprofitable,  or  he  has  suffered  great 
losses,  such  considerations  may,  and  no  doubt  often  do, 
induce  an  attorney  to  agree  to  render  his  services  for 
less  than  their  real  value.  But  in  the  absence  of  such 
agreement  he  can  not  be  compelled  to  do  so. 

We  are  sorry  to  be  obliged  to  add  that  there  are  in 
appellant's  brief  some  strictures  of  the  trial  court  which 
do  not  appear  to  be  justified  by  the  record;  and  also  criti- 
cisms of  appellant  in  the  brief  of  opposing  counsel  that 
are  unwan*anted.  They  are  unfortunate  blemishes  upon 
presentations  of  the  case,  which  are  otherwise  admirable, 
furnishing  great  assistance  to  us  in  this  difficult  investi- 
gation. 

It  is  recommended  that  the  order  of  the  trial  court  be 
reversed,  and  the  cause  remanded  with  instructions  to 
enter  an  order  allowing  appellant's  claim  as  rendered, 
with  interest  thereon  at  seven  per  cent  per  annum  from 
the  date  of  the  order  appealed  from,  with  costs  of  this 
appeal  taxed  to  the  receiver, 

Oldham  and  Pound,  (X!.,  concur. 

By  the  Ck)urt:  For  the  reasons  stated  in  the  foregoing 
opinion  the  order  of  the  district  court  in  the  above  case 
is  reversed,  and  cause  remanded  to  the  district  court  with 
instructions  to  enter  an  order  allowing  appellant's  claim 
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as  rendered,  with  interest  tliereon  at  the  rate  of  seven 
per  cent  per  annum  from  the  date  of  the  order  appealed 
from,  with  the  costs  of  this  appeal  taxed  to  the  receiver. 


Keversed  and  remanded. 


John  Perry,  Receiver  op  the  National  Bank  of  Kan- 
sas City,  Missouri,  appellant,  v.  Achilles  Baker 
et  al.,  appellees. 

Filed  May  22,  1901.    No.  9,599. 
Commissioner's  opinion.    Department  No.  2. 

1.  Judgment:  Pt-eadincs:  Evidence:  Amendment  op  Pleading  Ar- 
TEB  Si'fiTAiNiNG  OF  Demttrrer.  A  jiiclpTnient  for  defendant  upon 
snflficient  pleadings  and  evidence  will  not  be  reversed  because 
another  judg"e  of  the  same  court  had,  before  the  trial,  sustained 
a  general  demurrer  to  the  imswer,  the  answer  having*  been 
amended  by  leave  of  court  after  ruling  on  the  demurrer;  and 
this  is  the  rule  although  no  evidence  is  offered  on  the  trial  sus- 
taining the  allegations  brought  into  the  answer  by  such  amend- 
ment. 

2  Pvrchaee  at  Sheriff's  Sale  by  Mortgagee  Under  Prior  Lien:  If  a 
mortgagee,  or  the  assignee  of  a  mortgage  whose  assignment  is 
recorded,  buys  the  land  at  sheriff's  sale  upon  a  prior  lien,  and 
is  credited  by  the  sheriff  with  the  mortgage  which  he  appears 
to  own  as  disclosed  by  the  record,  a  part  of  which  is  allowed 
by  the  sheriff  on  the  purchase  price  of  the  land,  and  such  pur- 
chaser afterwards  quitclaims  all  interest  in  the  land,  this  will 
be  equivalent  to  payment  by  the  mortgagor  to  the  original 
mortgagee. 

3.  Innocent  Purchaser.  And  in  such  case  an  innocent  purchaser  of 
the  land  from  the  grantee  in  said  quitclaim  deed  will  take  the 
land  free  from  the  lien  of  the  mortgage  as  against  the  holder 
of  the  note  secured  by  such  mortgage,  although  such  holder  is 
an  innocent  purchaser  thereof.      Whiitple  v,  Foiclvr^  41  Nebr,,  675. 

Appeal  from  the  district  court  for  Greeley  county. 
Heard  below  before  Thompson,  J.    Affirmed. 

Bell  &  Robinson,  for  appellant. 

W,  T.  Thompson,  contra. 
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Sedgwick,  C. 

This  action  was  brought  to  foreclose  a  mortgage  given 
by  defendant  Raker  and  wife  to  Mary  E.  Kelley  on  land 
in  CTreel<?y  county,  to  secure  a  negotiable  note  for  fSOO. 
The  mortgage  was  subject  to  a  mechanic's  lien  for  ma- 
terials sold  Baker  prior  to  the  execution  of  the  mortgage. 
Mary  E.  Kelley  indoi-sed  the  note  in  blank  and  delivered 
it  to  A.  E.  Cady,  together  with  an  assignment  of  the 
mortgage.  The  assignment  was  duly  recorded.  After- 
wards, on  the  5th  day  of  May,  1890,  Mr.  Cady  sold  and 
delivered  the  note  to  the  National  Bank  of  Kansas  City. 
The  bank  was  an  innocent  purchaser  of  the  same;  and 
this  plaintiff,  who  is  receiver  for  said  bank  and  is  seek- 
ing to  foreclose  this  mortgag(\  holds  this  note  as  an  in- 
nocent purchaser  for  value.  The  mechanic's  lien  on  the 
premises  was  foreclosed,  the  decree  being  regularly  en- 
tered in  the  district  court  of  Greeley  county  on  the  13th 
day^of  October,  1891.  At  the  time  of  the  commencement 
of  the  mechanic's  lien  foreclosure  the  mortgage  sued 
upon  herein  and  the  assignment  to  Cady  were  of  record 
in  Greeley  county,  and  Cady  and  Mary  E.  Kelley  were 
made  parties  defendant  to  the  foreclosure  proceedings. 
On  the  sheriff's  sale,  under  the  decree,  Cady  purchased 
the  property,  and  the  surplus  proceeds  of  the  sale, 
amounting  to  |638.43,  was  treated  as  belonging  to  Cady 
and  allowed  him  by  the  sheriff  on  his  bid,  the  money 
never  having  passed  through  the  hands  of  the  sheriff. 
Afterwards,  Cady  and  his  wife  conveyed  the  land  by 
quitclaim,  and  the  defendant,  Jensen,  derived  his  title 
from  Cady  through  mesne  conveyances,  all  of  which  were 
warranty  deeds.  Mr.  Jensen  purchased  the  land  for  full 
value  and  without  any  actual  notice  of  the  mortgage 
sued  on,  the  deed  to  him  being  a  warranty  deed,  and 
Jensen  took  possession  of  the  premises  on  the  4th  day 
of  April,  1895,  immediately  upon  receiving  his  deed,  and 
has  ever  since  had  possession.  The  petition  was  in  the 
ordinary  form  of  a  mortgage  foreclosure,  alleging  also 
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that  the  bank  was  an  innocent  purchaser  of  the  note,  and 
the  answer  admitted  these  allegations  of  the  petition, 
and  states  the  foregoing  matters  in  defense.  Defendant 
Bounds  claims  under  a  mortgage  executed  by  a  grantee 
of  Cady,  and  the  title  of  defendant  Jensen  is  subject  to 
her  mortgage.  The  district  court  found  generally  in 
favor  of  the  defendants,  ordered  the  plaintiff's  mortgage 
canceled  and  quieted  the  title  in  Jensen,  subject  to  the 
mortgage  of  the  defendant,  Bounds.  From  this  decree 
the  plaintiff  appeals. 

It  appears  from  the  record  that  the  plaintiff  filed  a 
general  demurrer  to  the  defendants'  answer,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defense,  which  was  sustained  by  the  court.  The  de- 
fendants then  took  leave  to  amend  their  answer  iiistanter; 
and  amended  by  interlining  the  allegation  that  the  bank 
did  not  become  the  owner  of  the  note  and  mortgage  until 
after  the  commencement  of  the  mechanic's  lien  foreclos- 
ure. To  this  answer  so  amended  the  plaintiff  filed  a  re- 
ply, and  upon  trial  the  undisputed  evidence  shows  that 
the  bank  did  become  the  owner  of  the  note  and  mortgage 
on  the  5th  day  of  May,  1890,  which  was  before  the  com- 
mencement of  the  mechanic's  lien  foreclosure;  and  the 
plaintiff  now  insists  that  the  ruling  of  the  court  upon 
the  demurrer  determines  the  law  of  the  case  to  be  that 
the  defendants  have  no  defense  in  this  action  unless  they 
make  it  appear  from  the  evidence  that  CJady  was  the 
owner  of  the  mortgage  at  the  time  of  the  mechanic's  lien 
foreclosure,  and  as  the  defendants  have  failed  in  that 
respect,  the  decree  must,  for  that  reason,  be  in  favor  of 
plaintiff.  We  think  this  position  is  untenable.  In  Rkh- 
man  v.  Board  of  Supervisors,  42  N.  W.  Bep.,  422,  the  su- 
preme court  of  Iowa  said  (page  426) :  At  the  trial  in  the 
district  court  there  was  a  demurrer  to  the  petition,  which 
was  overruled,  after  which  the  defendants  made  a  return 
to  the  writ,  as  required  by  its  terms.  At  the  further  hear- 
ing there  was  a  change  in  the  pevHonnel  of  the  court,  and 
it  is  urged  that  the  issues  presented  by  the  return  were 
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the  same  as  those  arising  on  the  demurrer  to  the  petition, 
and  that  there  was  a  read  judication  thereof  against  the 
objection  of  appellants,  and  its  correctness  is  urged  for 
our  consideration.  We  think  the  change  of  judges  makes 
no  difference.  It  is  the  same  court.  We  are  not  prepared 
to  hold  that  if  during  the  trial  of  the  issues  of  an  action 
a  court  becomes  convinced  of  an  error  he  may  not  correct 
it.  It  would  be  a  serious  impediment  to  a  fair  and  speedy 
disposition  of  causes  if  such  a  rule  was  to  obtain.  If,  on 
the  trial  of  the  issues  presented  by  the  return,  questions 
legitimately  arose  involved  in  the  issues  presented  by 
the  demurrer,  it  was  the  duty  of  the  court  to  pass  upon 
them,  and  in  so  doing  it  was  not  required  to  follow  the 
ruling  on  the  demurrer  as  against  its  convictions."  And 
this  rule  is  affirmed  by  the  same  court  in  Seery  v.  Murraff, 
77  N.  W.  Rep.,  1058.  Judge  Hammond,  of  the  United 
States  district  court,  in  two  cases  discusses  the  general 
question  herein  considered,  and  while  in  one  case  he  fol- 
lows the  former  ruling  of  another  judge  and  in  the  other 
postpones  his  decision  to  avoid  doing  so,  his  reasoning 
in  each  case  supports  the  doctrine  of  the  Iowa  court. 
Norton  v.  Taxing  District ,  36  Fed.  Rep.,  99,  102;  Lotds 
Snyders^  Sons  Co.  v,  Armstrong,  37  Fed.  Rep.,  18,  23.  The 
case  of  Marvin  v.  Weider,  31  Nebr.,  774,  was  decided  by 
this  court  upon  the  proposition  that  the  petition  stated 
sufficient  facts  to  constitute  a  cause  of  action;  and  w^hile 
it  is  stated  in  the  syllabus  that  when  one  judge  of  a  dis- 
trict overrules  a  general  demurrer  to  a  petition  it  is  error 
for  another  judge  of  the  same  district  upon  the  trial  to 
sustain  an  objection  to  evidence  on  the  ground  that  the 
petition  does  not  state  a  cause  of  action,  that  case  must 
not  be  taken  to  establish  the  doctrine  that  such  rulinjr 
would  be  reversible  error  requiring  a  new  trial  of  the 
case  notwithstanding  that  the  petition,  upon  examina- 
tion, should  be  found  to  fail  to  state  a  cause  of  action. 
There  may  be  several  judges  of  the  district  court  in  a 
district,  but  there  is  only  one  district  court,  and  the  law 
makes  no  distinction  between  the  judges.     If  a  judge 
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makes  an  erroneous  ruling  and  afterwards  in  the  trial 
of  tlie  case,  witli  more  exhaustive  investigation  of  the 
question,  finds  his  first  ruling  is  wrong,  he  should  not 
be  bound  by  it.  The  principle  of  7rs  a<l judicata  does'  not 
apply.  The  first  ruling  does  not  become  the  law  of  the 
case  so  as  to  bind  the  court  in  the  further  proceedings 
therein.  The  court  remains  the  same  whether  the  per- 
sQiinel  changes  or  not.  So  far  as  a  different  rule  was 
announced  in  Marvin  v.  Weider^  supra,  that  case  ought 
to  be  overiniled. 

Under  the  foreclosure  proceedings  the  property  was 
sold  to  Mr.  Cady,  who  at  that  time  appeared  by  the  rec- 
ords of  the  county  to  be  the  owner  of  the  mortgage  by 
assignment  from  the  original  mortgagee.  He  paid  for 
the  proi>erty  in  part  by  giving  credit  on  this  mortgage, 
and  then  for  valuable  consideration  quitclaimed  all  in- 
terest in  the  land.  This  would  be  equivalent  to  a  pay- 
ment of  the  mortgage  to  the  original  mortgagor,  who 
appeared  to  be  such  upon  the  records,  and  procuring  him 
to  release  the  mortgage  of  record.  The  deed  from  Cady 
was  duly  recorded,  and  if  he  had  been  the  owner  of  the 
mortgage  as  he  appeared  by  the  records  to  be,  this  deed 
would  operate  as  a  release  of  the  mortgage.  A  satis- 
faction entered  on  the  record  by  a  mortgagee,  after  he 
has  sold  and  delivered  the  notes  secured  by  the  mortgage 
to  a  third  party,  will  protect  a  subsequent  mortgagee  in 
good  faith,  or  bona  fide  purchaser,  of  the  mortgaged  prem- 
ises, in  case  he  had  no  notice  at  the  date  of  the  purchase 
or  the  payment  of  the  consideration  that  the  debt  was 
assigned  or  was  unpaid,  or  that  the  release  was  un- 
authorized. Whipple  V.  Fowler,  41  Nebr.,  675;  Eggcrt  v. 
Beyer,  43  Nebr.,  711,  719;  Porter  v.  Ourada,  51  Nebr.,  510. 
And  this  does  not  conflict  with  the  line  of  decisions  of 
this  court  in  which  the  innocent  purchaser  of  the  paper 
was  seeking  to  enforce  his  securities  against  the  original 
mortgagor  or  his  privies,  and  not  against  one  who  inno- 
cently purchased  the  land,  relying  upon  the  records, 
without  either  actual  or  constructive  notice  of  the  out- 
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standing  incumbrance.  If  Jensen  and  Sounds  are  inno- 
cent purchasers  of  the  land,  they  will  be  protected.  The 
answer  contains  no  allegations  that  Cady,  or  any  one 
claiming  under  his  purchase  at  sheriff's  sale,  took  pos- 
session of  the  land  until  Jensen  took  possession  at  the 
time  of  his  purchase,  and  evidence  of  possession  prior  to 
Jensen's  purchase  was  erroneously  admitted  by  the  court, 
the  plaintiff  objecting  on  the  ground  that  "it  is  incom- 
petent and  immaterial  under  the  issues  joined,"  and  ex- 
cepting at  the  time.  Jensen  and  Rounds  are,  therefore, 
chargeable  with  such  notice  as  must  be  implied  from 
possession.  It  will  be  presumed  that  the  defendant, 
Baker,  was  in  possession  at  the  time  of  the  execution  of 
the  mortgage  to  Rounds  and  of  the  deed  to  Jensen, 
since  the  title  of  all  parties  comes  through  him,  and 
Baker's  possession  would  not  be  notice  of  plaintiffs' 
claim. 

It  is  insisted  that  plaintiff  could  not  maintain  this  ac- 
tion without  offering  to  redeem  from  the  mechanic's  lien, 
but  as  the  judgment  must  be  affirmed  for  the  reasons 
above  given,  it  is  unnecessary  to  further  investigate  the 
question  so  suggested. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 

Oldham  and  Pound,  (XJ.,  concur. 

By  the  Court:  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 

Affirmed. 
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Obobge  W.  Ames  v,  Jerome  B.  Parrott. 

Filed  May  22,  1901.    No.  9,489. 
Commissioner's  opinion.    Department  No.  8. 

1.  Where  a  Statute  Bequires  a  Witness  to  an  Act,  by  Implication  He 

Must  Be  Disinterested.  Where  a  statute,  in  order  to  secure 
evidence  of  some  act,  requires  it  to  be  done  in  the  presence  of 
or  attested  by  a  specified  number  of  persons,  it  is  implied  that 
such  persons  shall  be  disinterested,  and  no  person  having  a 
direct  interest  in  such  act  is  a  competent  witness  thereto. 

2.  Statutory  Provisions  for  Levy  of  Attachment  to  be  Strictly  Pur- 

sued. Special  statutory  provisions  respecting  the  manner  in 
which  attachments  shall  be  levied  must  be  strictly  pursued,  and 
departure  therefrom  will  render  a  levy  invalid. 

3.  Plaintifl  in  Attachment  Not  a  Proper  Witness  of  Levy  Thereof. 

The  requirement  of  section  205  of  the  Code  of  Civil  Procedure 
that  a  sheriff  levying  an  attachment  go  to  the  place  where 
property  of  the  defendant  may  be  found  and  declare  that  by 
virtue  of  the  order  he  attaches  such  property  at  the  suit  of  the 
plaintiff,  in  the  presence  of  two  residents  of  the  county,  is  not 
complied  with  by  a  levy  and  declaration  in  the  presence  of  two 
persons  one  of  whom  is  the  plaiutiif  in  the  attachment. 

4.  Pleading:  Reply.    In  case  no  reply  to  material  allegations  of  new 

matter  in  an  answer  appears  in  the  record,  and  other  issues 
are  disclosed  upon  which  the  cause  was  properly  triable,  it  will 
not  be  presumed  that  it  was  tried  upon  the  matters  admitted 
by  the  pleadings.  To  bring  the  case  within  the  exception  that 
no  advantage  may  be  taken  of  want  of  reply  where  the  trial 
proceeded  upon  the  theory  that  a  reply  had  been  filed,  there 
must  be  something  in  the  record  from  which  an  inference  may 
be  drawn  that  reply  was  waived  or  from  which  this  court  ma^' 
know  what  issues  were  in  fact  tried. 

5.  motion  for  Kew  Trial:  Tiub.    The  time  within  which  a  motion  for 

a  new  trial  is  required  to  be  filed  is  to  be  reckoned  from  the 
date  of  rendition  of  the  decision  of  the  trial  court,  and  not  from 
the  date  of  entry  thereof. 

6, :  When  Not  Requibed.  No  motion  for  a  new  trial  is  neces- 
sary where  the  error  complained  of  is  that  the  pleadings,  taken 
together,  do  not  support  the  judgment. 

Error  from  the  district  court  for  Douglas  county. 
Tried  below  before  DiciaNSON,  J.     Reversed. 
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Hamilton  d  Maxtcelly  for  plaintiff  in  error. 

Couoin  d  Abbott  and  Lee  HeUletfy  contra. 

Argued  orally  by  Henry  E.  Maxtoellf  for  plaintiff  in 
error,  by  Lysle  I.  Abbotty  contra. 

Pound,  O. 

Parrott,  hereinafter  referred  to  as  plaintiff,  sued  Ames, 
hereinafter  styled  defendant,  setting  up  five  causes  of 
action  for  services  rendered  and  money  loaned.  An  or- 
der of  attachment  was  issued  at  the  instance  of  the  plain- 
tiff and  levied  upon  the  lands  of  the  defendant.  The  lat- 
ter moved  to  discharge  the  attachment  on  the  ground 
that  the  levy  was  irregular  and  invalid,  and  is  here  upon 
error  from  the  order  of  the  court  overruling  such  motion, 
and  from  the  judgment  of  the  court  in  favor  of  the  plain- 
tiff upon  the  main  case. 

The  sheriff's  return  shows  that  upon  receipt  of  the  or- 
der of  attachment  he  went  to  the  lands  to  be  levie<i  upon 
and  attached  them  "in  the  presence  of  J.  B.  Parrott  and 
P.  P.  Salmon,  two  residents  of  Douglas  county,  state  of 
Nebraska,"  It  appeared  in  evidence  upon  the  motion 
to  discharge  the  attachment,  and  the  court  found,  that 
"the  J.  B.  Parrott  named  by  the  officer  in  his  return  to 
said  order  of  attachment  and  Jerome  B.  Parrott,  plain- 
tiff herein,  are  one  and  the  same  person,"  and  it  does  not 
appear  and  is  not  claimed  that  any  person  other  than 
said  Parrott  and  Salmon  was  present  at  the  time  of  the 
levy.  For  these  reasons  the  defendant  contends  that  the 
requirements  of  the  statute  were  not  complied  with  and 
that  the  levy  is  invalid.  The  Code  (section  205)  provides 
that  in  levying  an  attachment  the  officer  "shall  go  to  the 
place  where  the  defendant's  property  may  be  found,  and 
there  in  the  presence  of  two  residents  of  the  county,  de- 
clare that  by  virtue  of  said  order  he  attaches  said  prop- 
erty at  the  suit  of  such  plaintiff;  and  the  officer,  with 
the  said  residents,  who  shall  be  first  sworn  or  affirmed 


Vol.  61]  JANUARY  TERM,  1901.  849 


Ames  y.  Parrott. 


by  the  officer,  shall  make  a  true  inyentory  and  appraise- 
ment of  all  the  property  attached,  which  shall  be  signed 
by  the  officer  and  residents,  and  returned  with  the  order/' 
Is  the  plaintiff  in  attachment,  being  a  resident  of  the 
county,  a  proper  person  to  witness  the  levy  and  declara- 
tion thereof  by  the  sheriff  under  this  section?  Require- 
ments of  this  nature  are  very  common  in  attachment 
statutes,  and  are  to  be  found  in  some  of  the  earliest  stat- 
utes upon  the  subject.  In  the  most  recent  statutes  the 
tendency  is  to  substitute  a  requirement  that  a  copy  of 
the  writ  and  proceedings  be  filed  with  the  recorder  or 
register  of  deeds.  But  in  either  case,  the  obvious  purpose 
is  to  make  the  levy  public  and  notorious,  to  prevent  at- 
tachment liens  from  attaching  secretly  and  by  surrepti- 
tious entries  and  indorsements,  and  to  enable  the  other 
party  to  inquire  into  the  date  of  and  circumstances  at- 
tending the  levy;  and  the  courts  have  so  construed  them. 
Bryant  v.  Duffy,  128  Mo.,  18,  30  S.  W.  Rep.,  317;  Rmt  t?. 
Railroad  Co.,  45  Ohio  St.,  222, 12  N.  E.  Rep.,  812.  If  this 
is  the  purpose  of  the  requirement,  we  think  that  it  fol- 
lows that  no  person  having  a  direct  interest  in  the  levy 
is  a  competent  witness  thereof. 

In  the  analogous  cases  of  attesting  witnesses  to  deeds 
and  mortgages  it  is  well  settled  that  they  must  be  with- 
out direct  or  certain  legal  interest  in  the  act  attested. 
Interested  parties  have  also  been  held  disqualified  from 
attesting  a  chattel  mortgage  {Seihold  v.  Roycrs,  110  Ala., 
438,  18  So.  Rep.,  312),  or  a  signature  to  a  note  by  mark, 
required  by  statute  to  be  attested.  Ghadwell  v.  Chadwelly 
98  Ky.,  643,  33  S.  W.  Rep.,  1118.  The  object  of  requiring 
attestation  of  deeds  and  other  instruments  is  to  enable 
the  other  party  to  inquire  into  the  circumstances  attend- 
ing the  sealing  and  delivery  {Markley  v.  Simrtzlander,  8 
Watts  &  Serg.  [Pa.],  172);  and  although  the  incom- 
petency of  grantees  or  parties  directly  interested  in  con- 
veyances to  attest  their  execution  has  sometimes  been 
put  upon  the  ground  of  common  law  incapacity  to  testify 
to  the  facts  in  court,  and  sometimes  upon  construction 
58 
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of  particular  statutes  (Child  v.  Baker,  24  Nebr.,  188),  the 
preyailing  and  better  view  is  ttiat  public  policy  is  the 
true  basis  thereof.    Amick  v.  Woodworthy  58  Ohio  St.,  86, 
60  N.  E.  Sep.,  437;  Donovan  v.  8t.  Anthony  d  Dakota  Ele- 
vator Co.,  8  N.  Dak.,  585,  80  N.  W.  Rep.,  772.    We  are  not 
unaware,  in  reaching  this  conclusion,  that  the  common 
law  disqualifications  of  witnesses  by  reason  of  interest 
have  been  done  away  with;  nor  have  we  overlooked  that 
disqualification  of  interested  attesting  witnesses  having 
been  rested  by  some  upon  incompetency  to  testify  in 
court,  the  removal  of  the  latter  disqualification  has  some- 
times been  thought  to  obviate  the  former.     Fisher  v. 
Porter,  11  S.  Dak.,  311,  77  N.  W.  Rep.,  112.    But  we  pre- 
fer to  adhere  to  those  authorities  which  recognise  an 
inherent  disqualification  resting  upon  public  policy  and 
unaffected  by  the  change  in  the  rules  of  evidence.     In 
Amick  V.  Woodworih,  supra,  the  court  says  (p.  100):  **The 
true  reason  of  the  disqualification  we  apprehend  is,  that 
to  permit  a  grantee  to  attest  as  a  witness  the  execution 
of  an  instrument  made  to  himself,  or  take  its  acknowl- 
edgment as  an  officer,  where    its   attestation    and   ac- 
knowledgment are  necessary  to  give  it  validity,  would 
be  against  public  policy,  and  practically  defeat  the  real 
purpose  of  the  law,  which  is  to  prevent  the  perpetration 
of  frauds  on  the  grantors,  and  afford  reasonable  assur- 
ance to  those  who  deal  with  or  on  the  faith  of  such  in- 
struments that  they  are  genuine  and  represent  bona  fide 
transactions."    In  Donovan  v.  8t  Anthony  &  Dakota  Ele- 
vator Co.,  supra,  the  court,  quoting  from  the  foregoing, 
adds:  "But  not  only  is  the  construction  contended  for  by 
respondent  repugnant  to  the  intent  and  purpose  of  the 
statute,  but  it  is,  we  think,  entirely  out  of  harmony  with 
its  language  as  commonly  understood;  for  we  think  men 
generally  understand  it  to  mean  the  calling  in  of  a  per- 
son who  is  not  a  party  to  a  transaction  to  hear  and  see 
its  consummation,  and  subscribe  his  name  as  a  witness 
to  what  the  parties  have  in  his  presence  consummated, 
and  that  parties  to  the  contract  are  disqualified  to  act  in 
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that  capacity;  and  «ucli  is  the  weight  of  authority."  In 
Winsted  Savings  Bank  v.  Spencer,  26  Conn.,  194,  it  is  held 
that  a  statute  requiring  conveyances  of  land  to  be  at- 
tested by  two  witnesses  implies  that  the  witnesses  are 
to  be  disinterested.  Likewise  in  Horhach  v,  TyrrrUy  48 
Nebr.,  514,  521,  this  court  said:  "It  would  seem  that  on 
grounds  of  public  policy  an  officer  should  be  disqualified 
from  taking  acknowledgment  whose  direct  and  beneficial 
interest  would  be  subserved  in  having  the  conveyance 
made  which  he  acknowledged."  Without  citing  other 
instances,  it  is  evident  that  where  the  law,  in  order  to 
secure  evidence  of  some  act,  requires  it  to  be  done  in  the 
presence  of,  or  attested  by,  a  specified  number  of  persons, 
an  implication  arises  that  these  persons  shall  be  such  as 
are  not  directly  interested  in  the  act  and  beneficiaries 
thereof.  This  conclusion  is  rendered  the  more  certain 
in  respect  to  the  statute  here  in  question  because  it  is 
provided  that  the  same  pei'sons  who  witness  the  levy 
shall  inventory  and.  appraise  the  attached  property, 
which  could  not  be  done,  with  any  propriety,  by  an  inter- 
ested party.  As  Parrott,  plaintiff  in  the  attachment,  was 
not  a  competent  witness  of  the  levy  thereof,  the  case 
stands  as  if  the  sheriff  had  made  his  levy  and  declara- 
tion in  the  presence  of  one  witness  only,  and  we  have 
further  to  consider  the  effect  of  such  an  irregularity 
thereon. 

It  is  a  well  established  rule  that  where  there  is  a  spe- 
cial statutory  provision  respecting  the  manner  in  which 
levy  of  an  attachment  shall  be  made,  it  must  be  strictly 
observed,  and  that  departure  therefrom  will  invalidate 
the  levy.  1  Shinn,  Attachment  &  Garnishment,  sec.  207; 
Drake,  Attachment,  sees.  194,  236a;  3  Ency.  PI.  &  Pr., 
54;  Fairhanhs  v.  Bennett,  52  Mich.,  61,  63,  17  N.  W.  Kep., 
696;  Cary  v.  Everett,  107  Mich.,  654,  65  N.  W.  Rep.,  566; 
Main  v.  Tappener,  43  Cal.,  206;  Norvell  v.  Porter,  62  Mo., 
309;  Gates  v.  Tusten,  89  Mo.,  13,  21;  Bottoms  v.  McFerran, 
43  S.  W.  Rep.  [Ky.],  236.  Not  only  have  very  small 
iixegularities  in  other  respects  been  held  fatal  to  the  levy. 
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but  the  courts  have  uniformly  enforced  strict  observance 
of  requirements  designed  to  insure  publicity  and  noto- 
riety and  to  preserve  evidence  of  the  time  and  circum- 
stances of  the  levy.  Failure  to  levy  or  make  declaration 
thereof  before  witnesses,  under  substantially  the  same 
requirement  as  in  our  statute,  has  been  decided  to  be 
fatal  repeatedly.  Tiffany  v.  Olover,  3  Greene  [la.],  387, 
393;  Marnine  v.  Murphy^  8  Ind.,  272;  Earthman  v.  -/oMf>f, 
2  Yerg.  [Tenn.],  484;  (Jabeen  v.  DouglasSy  1  Mo.,  SSG.  Un- 
der more  recent  statutes  prescribing  some  form  of  writ- 
ten or  recorded  notice  in  addition  to  or  as  a  substitute 
for  declaration  before  witnesses,  strict  and  entire  com- 
pliance with  the  statutory  requirements  has  been  ex- 
acted. I^ianion  v.  Boschert,  104  Mo.,  393,  16  S;  W.  Hep., 
393;  Bryant  v.  Duffy,  128  Mo.,  18,  30  S.  W.  Rep.,  317; 
^Vmrp  V.  Baird,  43  Cal.,  577;  Smith  v.  Brown,  96  Ga,,  274, 
23  S.  E.  Kep.,  849;  Thompson  v.  White,  25  Colo.,  226,  5i 
Pac.  Kep.,  718;  Stein f eld  v.  Menager,  53  Pac.  R^p.  [Ariz.], 
495.  In  Stanton  v.  Boschert  it  appeared  that  a  require- 
ment that  an  abstract  of  the  attachment  be  filed  with 
the  recorder  had  been  substituted  for  an  older  require- 
ment of  declaration  of  levy  before  a  witness.  The  court 
held  that  no  lien  could  be  acquired  unless  such  abstract 
was  filed  as  required  by  the  statute.  In  Bryant  v.  Duffy 
the  same  question  arose,  and  counsel  suggested  that  the 
case  just  cited  referred  only  to  priorities  between  different 
attaching  creditors.  But  the  court  said  that  the  require- 
ment in  question,  being  a  substitute  for  levy  and  declara- 
tion before  witnesses,  "was  intended  to  constitute  part 
of  a  complete  and  valid  levy,"  and  that  "by  a  failure  of 
the  sheriff  to  file  the  required  abstract  no  valid  attach- 
ment of  the  property  was  made."  In  Sharp  v.  Baird  the 
statute  required  the  sheriff,  in  attaching  land,  to  post  a 
copy  of  the  attachment  in  a  conspicuous  place  on  the 
premises.  The  sheriff,  instead  of  posting  a  copy  of  the 
attachment,  posted  a  notice  thereof,  and  the  attachment 
was  held  invalid.  Nothing  has  been  cited  to  the  con- 
trary.   It  is  argued  that  Tiffany  v.  Olover,  supra,  is  over- 
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rnled  by  Ratoan  v.  Lamhy  4  Greene  [la.],  468.  But  in 
Rowan  v.  Lamb  the  real  question  involved  was  whether 
deficiencies  in  a  return  could  be  supplied  by  parol  and 
what  presumption  arose  where  the  details  of  the  levy 
were  not  returned.  In  Tiffany  v.  Olover  the  court  had  held 
that  omission  in  the  return  to  recite  all  the  statutory 
steps  was  fatal.  In  Rowan  t?.  Lamb  the  court  overrules 
Tiffany  v.  Olover  as  to  this,  but  does  not  suggest  that  the 
prior  ruling  as  to  the  necessity  of  levy  and  declaration 
before  witnesses  was  unsound.  In  Oapen  v.  Stephensony 
18  Ean.,  140,  the  defect  complained  of  was  not  in  the  levy 
but  that  one  of  the  appraisers  was  not  a  householder. 
Appraisement  is  not  required  in  order  to  secure  notoriety 
and  publicity  in  the  levy,  but  for  the  benefit  of  the  at- 
tachment debtor,  and  the  court  held  that  in  the  absence 
of  prejudice  such  irregularity,  not  going  to  the  right  of 
the  plaintiff  to  have  an  attachment,  was  not  fatal.  In 
this  connection  we  may  notice  the  suggestion  made  at 
the  hearing  that  the  defect  here  in  question  could  not 
be  taken  advantage  of  by  the  attachment  defendant,  but 
only  by  other  attaching  creditors  or  claimants  of  the 
property  who  might  be  injured  thereby.  Examination 
of  the  authorities  discloses  no  ground  for  such  distinction, 
and  in  Bryant  v.  Duffy,  supra,  it  was  expressly  repudiated. 
The  true  distinction  is  between  requirements  after  levy 
intended  solely  for  the  benefit  of  the  debtor,  and  those 
intended  for  the  protection  not  only  of  the  debtor  but  of 
the  public  generally,  by  insuring  a  public  and  notorious 
levy,  the  time  and  circumstances  whereof  do  not  depend 
for  evidence  merely  upon  such  entry  as  an  officer  may 
make  in  secret,  but  are  subject  to  proof  by  records  or 
disinterested  witnesses.  Root  v.  Railroad  Co.,  45  Ohio  St, 
222,  228, 12  N.  E.  Rep.,  812.  It  appears  that  afterwards, 
when  about  to  appraise  the  property  levied  upon,  the 
sheriff  called  one  John  H.  Butler  to  assist  therein,  and 
that  the  appraisement  was  made  by  Salmon  and  Butler, 
the  plaintiff  taking  no  part.  The  court  found  that  the 
levy  was  made  as  above  described  and  that  "thereafter'* 
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the  sheriff  called  Salmon  and  Butler  to  make  the  ap- 
praiBement,  and  that  the  defendant  had  failed  to  show 
prejudice  by  reason  of  the  fact  that  Butler,  who  took  part 
in  the  appraisement,  was  not  one  of  the  residents  who 
witnessed  the  levy,  as  required  by  the  statute.  What 
would  be  tlie  effect  of  calling  a  person  to  appraise  who 
was  not  present  at  the  levy,  we  need  not  decide,  since  the 
real  point,  overlooked  in  the  findings  of  the  lower  court, 
is  as  to  the  effect  of  failure  to  make  the  levy  and  declara- 
tion thereof  before  two  witnesses.  The  subsequent  call- 
ing in  of  Butler  did  not  obviate  this  defect,  since  no  levy 
and  no  declaration  in  his  presence  is  claimed.  For  the 
foregoing  reasons  we  are  of  opinion  that  the  motion  to 
discharge  the  attachment  should  have  been  sustained. 

Exception  is  also  taken  to  the  judgment  in  the  main 
case  for  the  reason  that  no  reply  was  filed  to  the  answer 
of  the  defendant  wherein  he  set  up  an  accord  and  satis- 
faction as  to  the  first  cause  of  action  in  the  petition.  The 
judgment  is  general,  and  it  does  not  appear  upon  which 
of  the  causes  of  action  it  was  rendered,  but  it  is  conceded 
that  the  amount  thereof  could  only  be  sustained  by  a  find- 
ing for  the  plaintiff  upon  each.  That  material  allegations 
of  new  matter  in  an  answer  will  stand  admitted  unless 
replied  to  is  firmly  established  by  recent  and  repeated 
decisions  of  this  court  But  it  is  argued  that  the  answer 
in  the  case  at  bar  contains  no  material  allegations  of  new 
matter  requiring  reply,  and  also  that  the  cause  was  tried 
below  on  the  theory  that  the  affirmative  allegations  of  the 
answer  were  denied,  and  hence  that  reply  was  waived, 
or  at  least  the  failure  to  reply  may  not  be  urged  at  this 
time.  In  the  first  cause  of  action  plaintiff  alleged  that  he 
commenced  work  for  defendant  in  November,  1890,  as  a 
salesman  and  collector,  and  continued  in  his  employment 
for  the  period  of  fifty-two  and  two-thirds  months.  He 
further  alleged  that  at  the  time  he  entered  such  service 
the  parties  orally  agreed  upon  a  compensation  of  |75  a 
month  for  the  period  of  one  year;  that  at  the  expiration 
of  the  year  they  agreed  orally  to  continue  said  contract 
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indefinitely,  and  that  for  the  services  rendered  the  de- 
fendant agreed  to  pay  f4,850.  There  were  four  other 
causes  of  action.  The  answer  was  k  general  denial  a8*to 
the  four  last  causes  of  action.  As  to  the  first,  It  admitted 
that  Hhe  plaintiff  commenced  work  for  the  defendant  in 
November,  1890,  as  a  salesman'^  and  denied  "each  and 
every  other  allegation  and  part  of  allegation  in  the  said 
first  cause  of  action  contained."  Further  answering  it 
alleged  that  in  November,  1892,  the  defendant  paid  the 
plaintiff  the  sum  of  f3,500,  and  that  such  sum  was  in  full 
payment  and  was  accepted  by  the  plaintiff  in  full  pay- 
ment of  f  1,000^  theretofore  loaned  and  "for  all  services 
rendered  by  said  plaintiff  in  any  sum  whatever."  We 
take  it  no  issue  is  raised  as  to  the  length  of  service  by  ad- 
mitting that  some  work  was  done  and  denying  the  other 
allegations.  This  would  be  consistent  with  fifty-two 
months'  service  instead  of  the  fifty-two  and  two-thirds 
alleged,  and  in  this  respect  is  comparable  to  the  answer  in 
(J ray  v.  Elhling,  35  Nebr.,  278.  But  the  petition  alleges 
also  a  contract  to  pay  a  stipulated  compensation  for  one 
year  and  a  subsequent  extension  of  said  contract  to  the 
whole  term  of  service.  If  there  was  such  a  contract  ad- 
mitted, so  that  a  fixed  and  liquidated  sura  was  due  there- 
under, the  plea  of  payment  and  acceptance  of  a  less  sum 
would  not  state  a  defense.  But  the  answer  denied  these 
and  all  other  allegations  of  the  petition,  except  the  rendi- 
tion of  the  services;  and  even  though  it  must  be  construed 
as  admitting  the  whole  service  alleged,  it  put  in  issue  the 
alleged  agreement  to  pay  f75  a  month  therefor  and 
the  alleged  extension.  Ruth  v.  Ruth,  12  Nebr.,  594;  Smiley 
V.  Anderson,  28  Nebr.,  100.  In  other  words,  the  answer 
admits  the  service,  denies  the  contract  to  pay  a  fixed  com- 
pensation, 80  that  the  liability  would  be  in  an  unliqui- 
dated sum, — whatever  the  services  ,  were  reasonably 
worth, — and  alleges  satisfaction  thereof,  by  payment  of 
i|^,500  accepted  in  full  payment  by  the  plaintiff.  This 
plea  of  accord  and  satisfaction  required  a  reply. 
With  respect  to  the  claim  that  the  cause  was  tried 
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below  on  the  theory  that  a  reply  had  been  filed,  we  find 
nothing  in  the  record  to  sustain  such  conclusion,  and  the 
recital  in  the  judgment  that  the  cause  was  heard  "upon 
the  petition  of  the  plaintiff,  the  answer  of  the  defendant 
and  the  testimony"  obviously  raises  an  inference  to  the 
contrary.  There  were  five  causes  of  action,  as  to  four 
of  which  the  answer  was  a  general  denial.  The  mere 
fact  that  testimony  was  taken  and  a  trial  had,  of  itself, 
would  not  indicate  more  than  that  the  cause  was  tried 
upon  the  matters  properly  triable,  namely,  the  four  last 
causes  of  action.  There  is  no  bill  of  exceptions  from 
which  this  court  may  know  what  was  in  fact  tried,  and 
while  we  might  have  suspected  that  the  issue  tendered 
in  the  answer  was  tried,  by  reason  of  the  amount  of  the 
judgment,  the  fact  that  the  record  recites  a  trial  on  peti- 
tion and  answer  only,  indicating  either  that  no  reply  was 
deemed  necessary,  or  that  the  cause  was  tried  on  the 
four  last  causes  of  action,  precludes  such  an  inference. 
In  Stewart  v.  American  Exchange  "Nat.  Bank,  54  Nebr., 
461,  it  was  held  substantially  that  to  bring  a  case  within 
the  rule  that  no  advantage  may  be  taken  in  this  court 
of  failure  to  reply  below  where  trial  was  had  on  the 
theory  that  a  reply  had  been  filed,  there  must  be  some- 
thing in  the  record  from  which  an  inference  may  be 
drawn  that  reply  was  waived  or  from  which  this  court 
may  ascertain  what  issues  were  actually  tried.  We  fail 
to  see  any  distinction  between  this  case  and  that,  and 
must  hold  that  the  answer  as  to  the  first  cause  of  action 
stood  admitted  and  that  the  pleadings  and  the  finding 
for  the  plaintiff  "on  the  issues"  do  not  support  the  judg- 
ment rendered.  Orant  v.  Bartholomew^  57  Nebr.,  673; 
Harlan  County  v.  Hogsett,  60  Nebr.,  362. 

It  is  contended,  however,  that  the  motion  for  a  new 
trial  was  not  filed  at  the  proper  time,  and  hence  that 
errors  in  the  judgment  are  not  reviewable.  The  cause 
was  tried  to  the  court  without  a  jury.  The  findings  of 
the  court  are  dated  April  3,  1897,  but  the  judgment,  in- 
cluding the  findings,  appears  on  the  journal  of  April  10, 
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1897.  The  motion  for  a  new  trial  was  filed  on  April  6, 
and  counsel  argue  that  it  is  of  no  effect  because  it  ap- 
pears to  have  been  filed  four  days  prior  to  entry  of  the 
judgment.  The  record  shows  that  it  was  on  file  at  the 
time  the  judgment  was  entered,  and  that  after  entry  of 
the  judgment  it  was  called  up  and  ruled  on.  This  might 
well  be  thought  suiBficient.  But  we  do  not  feel  bound 
to  decide  as  to  the  effect  of  premature  filing  of  such 
a  motion.  As  the  findings  of  the  court  are  dated  April 
3,  and  the  order  overruling  the  motion  for  a  new  trial 
was  rendered  April  10,  it  is  pretty  clear  that  the  clerk 
withheld  the  entry  of  the  findings  and  judgment  until 
the  motion  for  a  new  trial  had  been  passed  on.  The 
record  ought  to  be  so  construed  as  to  give  effect  to  all 
the  recitals  therein,  and  in  no  other  way  can  the  two 
dates  which  appear  in  connection  with  this  judgment 
be  reconciled.  In  such  case  the  motion  was  seasonable, 
since  the  Code  (sec.  316)  requires  it  to  be  filed  within 
three  days  after  the  verdict  or  decision  was  "rendered." 
There  is  a  clear  and  well  established  distinction  between 
rendition  and  entry  of  a  judgment  1  Black,  Judgments, 
sec.  106.  The  findings  of  the  court  were  its  "verdict  or 
decision"  within  the  meaning  of  the  Code,  anfl  the  motion 
should  have  been  and  was  made  within  three  days  from 
the  rendition  thereof.  The  date  of  the  entry  upon  the 
journal  would  be  presumed  to  be  the  date  of  rendition, 
but  where  the  record  shows  these  dates  to  be  different, 
the  latter  alone  is  to  be  considered.  NebrasM  Nat,  Bank 
V.  Pennock,  59  Nebr.,  61.  Moreover,  it  is  very  doubtful 
whether  a  motion  for  a  new  trial  was  required  to  raise 
the  point  in  question.  In  Farris  v.  State,  46  Nebr.,  857, 
858,  this  court  held  that  without  a  motion  for  a  new  trial 
all  the  pleadings  might  be  examined  for  the  purpose  of 
ascertaining  whether  the  judgment  rendered  could  be 
rendered  properly  on  such  pleadings.  See,  also,  Shickle 
V.  Kent,  34  Nebr.,  568,  572;  Hansen  v.  Kinney,  46  Nebr., 
207;  Holmes  v.  Lincoln  Salt  Ijake  Co.,  58  Nebr.,  74.  It  is 
true  in  Becker  v.  Simonds,  33  Nebr.,  680,  the  court  ruled 
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that  error  in  overruling  a  motion  for  judgment  on  the 
pleadings  could  not  be  reviewed  unless  raised  in  the  mo- 
tion for  a  new  trial.    But  it  will  be  noticed  that  the  peti- 
tion in  error  did  not  assign  as  error  that  the  judgment 
was  contrary  to  law  or  not  sustained  by  the  pleadings; 
and  error  in  the  ruling  on  the  motion,  which  alone  was 
assigned,  had  been  waived  by  going  to  trial.    In  Fox  t?. 
GraveSy  46  Nebr.,  812,  it  was  held  that  an  objection  that 
the  verdict  and  judgment  exceeded  the  amount  prayed 
in  the  petition  must  be  raised  by  motion  for  a  new  trial. 
But  this  was  on  the  ground  that  an  entire  omission  to 
pray  for  judgment  would  not  have  rendered  the  petition 
demurrable.    A  case  more  in  point  is  Everett  v.  UoUenum, 
15  Nebr.,  376.    There  plaintiff  in  error  claimed  that  he 
should  have  had  a  verdict  upon  a  counter-claim  of  |20, 
there  being  no  reply  thereto.    The  court  pointed  out  that 
for  aught  that  appeared  in  the  record  the  jury  may  have 
allowed  it  and  reduced  the  recovery  to  that  extent.   This 
seems  to  have  been  the  controlling  consideration,  al- 
though the  court  remarked  upon  the  failure  to  raise  the 
objection  in  the  motion  for  a  new  trial.    We  think  all  of 
these  cases  may  be  reconciled  with  Farris  v.  State,  supray 
and  that  the  error  in  question  is  reviewable  without  re- 
gard to  the  time  of  filing  of  the  motion  for  a  new  trial. 
For  the  foregoing  reasons  it  is  recommended  that  the 
order  overruling  the  motion  to  discharge  the  attachment 
and  also  the  judgment  in  the  main  case  be  reversal,  and 
that  the  cause  be  remanded  with  directions  to  discharge 
the  attachment  and  grant  a  new  trial  of  the  main  case. 

Sedgwick  and  Oldham,  OC.,  concur. 

By  the  Court:  For  the  reasons  given  in  the  foregoing 
opinion  the  ruling  on  the  motion  to  discharge  the  at- 
tachment and  also  the  judgment  in  the  main  case  are 
reversed  and  the  cause  is  remanded  with  direction  to  the 
district  court  to  discharge  the  attachment  and  grant  a 
new  trial  of  the  main  case. 

Reversed  and  remanded. 


i 
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Ghablds  B.  Josun  bt  al.,  appellants,  y.  Dora  E. 

Williams  bt  al.^  appbllbbs. 

FiiJED  Mat  22, 1901.    No.  9,470. 

Commisaioner's  opinion.    Department  No.  8. 

1.  ForeGlosnre:  Befersb:    Titlx.    In  »n  action  to  foreclose  a  mort- 

gage it  is  no  defense  to  the  mortgagor,  or  to  persons  claiming 
in  privity  with  him,  or  sncceeding  to  his  estate  subsequently 
to  the  mortgage,  that  at  the  time  of  the  execution  of  the  instru- 
Inent  he  had  no  title  to  the  premises  sought  to  be  affected,  or 
that  the  title  afterwards  failed,  or  that  there  is  an  outstand- 
ing paramount  title. 

2.  Parties  to  Action:  Adtkbsx  Claimant.    Persons  claiming  adversely 

to  a  mortgagor  are  not  proper  parties  to  an  action  to  foreclose 
the  mortgage,  and  in  their  absence  their  rights  can  not  be 
adjudicated. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Soott,  J.    Reversed, 

Hamilton  d  Mawtodly  for  appellants. 
B.  N.  Robertson,  contra. 

Ames,  0. 

This  is  an  action  to  foreclose  a  mortgage  executed  by 
one  Willi^^m  R.  Williams,  now  deceased,  and  his  then 
wife,  on  the  5th  day  of  May,  1891.  The  mortgage  was 
executed  to  the  plaintiffs,  as  executors  and  trustees  un- 
der the  will  of  one  John  J.  Joslin,  deceased.  Swick  was 
made  a  defendant,  as  having  or  claiming  a  lien  or  inter- 
est in  the  premises  which  was  alleged  in  the  petition 
to  be  subsequent  and  subject  to  the  mortgage  of  the 
plaintiffs.  Swick  did  not  answer,  and  his  name  does 
not  appear  elsewhere  in  the  record.  The  defendant,  Dora 
E.  Williams,  is  the  widow  of  William  R.  Williams,  who 
died  in  January,  1896,  before  the  beginning  of  this  ac- 
tion, leaving  a  will  which  was  afterwards  probated,  and 
pursuant  to  which  his  widow  was  appointed  as  execu- 
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triz  thereof.  What  estate,  if  any,  the  said  Dora  E.  Will- 
iams acquired  in  the  premiaes  under  the  will,  or  what 
interest  or  title  she  ever  had  therein,  other  than  her 
seizin  and  her  estate  of  dower,  the  pleadings  do  not  dis- 
close, but  she  answered,  admitting  the  execution  and  de- 
livery of  the  note  and  mortgage  sued  upon,  and  pleading 
as  a  sole  defense  that  the  testator,  William  R.  Williams, 
had  not,  at  the  time  of  the  execution  of  the  mort- 
gage, "the  legal  title  or  any  title  whatever*'  to  the  prop- 
erty in  question,  but  that  the  said  real  estate  was  a  part 
and  parcel  of  the  Douglas  county  poor  farm,  and  by  said 
Douglas  county  was  platted  and  laid  out  into  lots  and 
blocks  and  known  as  Douglas  Addition  to  the  city  of 
Omaha;  that  the  said  William  B.  Williams  purchased 
lot  7,  in  block  1,  and  received  a  deed  therefor,  but  that 
said  deed  was  made  without  authority  of  law,  and  is 
null  and  void,  and  that  said  William  R.  Williams  ac- 
quired no  right,  title  or  interest  in  or  to  said  lot  7,  block 
1,  in  said  Douglas  Addition.  For  a  reply  the  plaintiff 
denied  every  allegation  of  the  answer,  except  that  the 
premises  in  question  were  at  one  time  a  part  of  the 
Douglas  county  poor  farm,  and  averred  that  the  defend- 
ant was  estopped  by  her  covenants  in  the  mortgage  in 
suit.  On  the  trial,  evidence  was  admitted  tending  to 
support  the  allegations  of  the  answer,  and  the  court,  by 
its  decree,  found  generally  all  the  allegations  of  .the  peti- 
tion to  be  true,  and  ascertained  and  adjudged  the  amount 
due  upon  the  plaintiff's  note  and  mortgage,  and  found 
that  the  possession  of  the  premises  had  been,  and  was, 
in  William  R.  Williams  and  wife  until  the  decease  of 
the  former,  and  afterwards  in  the  defendant  continu- 
ously until  the  date  of  the  decree.  But  the  court  further 
found  that  in  the  year  1886  Douglas  county  was  the 
owner  in  fee  of  the  mortgaged  premises,  which  were  a 
part  of  its  poor  farm,  and  that  prior  to  the  16th  day  of 
May,  1887,  its  board  of  commissioners  undertook  to  sell 
and  convey  the  same  to  William  B.  Williams,  and  exe- 
cuted and  delivered  to  him  a  deed  therefor,  but  that  said 
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proceediTigs  and  deed  were  without  authority  of  law 
and  void  and  failed  to  convey  any  right,  title  or  interest 
in  the  said  property,  and  by  reason  of  that  fact  the  mort- 
gage was  itself  also  void  and  the  plaintiffs  not  entitled 
to  a  foreclosure  thereof.  Consequent  upon  these  find- 
ings, a  judgment  of  dismissal  and  for  costs  was  rendered 
in  favor  of  the  defendant.  This  was  error.  In  an  action 
to  foreclose  a  mortgage  it  is  no  defense  to  the  mortgagor, 
or  to  persons  claiming  in  privity  with  him,  or  succeeding 
to  his  estate,  subsequently  to  the  mortgage,  that  at  the 
time  of  the  execution  of  the  instrument  he  had  no  title 
to  the  premises  sought  to  be  affected,  or  that  the  title 
afterwards  failed  or  that  there  is  an  outstanding  para- 
mount title.  Wiltsie,  Mortgage  Foreclosures,  p.  420,  and 
cases  cited  in  note.  Persons  claiming  such  title  can  not 
proi>erly  be  made  parties  to  the  foreclosure  suit,  and  in 
their  absence  their  rights  can  neither  be  litigated  in  the 
action  nor  affc^cted  by  the  decree.  The  judgment  of  the 
district  court  should  be  reversed  and  the  case  remanded 
for  further  proceedings. 

DuFFiE  and  Albert,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  in  the  above  cause  is  reversed, 
and  the  cause  remanded  for  further  proceedings  in  ac 
cordance  with  said  opinion. 

Reversed  and  remanded. 


Richard  Rice  et  al.,  appellees,  v.  Thomas  H.  Mo- 

Cagitb,  Trustee,  appellant. 

Piled  May  22, 1901.    No.  9,544. 
Commissioner's  opinion.    Department  No.  3. 

m 

1.  Assignment  of  Note  and  Mortgagre  by  Payee:  Default  in  Inter- 
est Installment:  Election  of  Remedy  by  Original  Payee:  His 
Consequent  Liability.    When  a  payee  in  a  note  and  mortgage 
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has  sold  and  assigned  the  same,  accompanied  by  bis  own  col- 
lateral guaranty  of  the  prompt  payment  of  the  interest  and  of 
the  collection  of  the  principal  within  two  years  after  it  becomes 
due,  and  afterwards,  upon  the  happening  of  a  default  on  an 
installment  of  interest,  seeks  and  obtains  the  note  and  mortgage 
from  his  assignee  for  the  purpose  of  enforcing  collection,  and 
thereupon,  without  consulting  the  assignee  with  respect  to  the 
methods  to  be  pursued,  prosecutes  against  the  debtor  remedies 
of  his  own  selection,  he,  himself,  becomes  responsible  for  any 
default,  negligence  or  dilatoriness  in  pursuit  of  the  principal 
and  the  same  will  not  be  imputed  to  his  assignee. 

2.  Contemporaneous  Contracts  Pertaining  to  Same  SabJeet-lCatter: 

Intent  Shown  bt  Conduct.  In  an  instance  like -the  foregoing, 
contemporaneous  contracts  between  parties,  pertaining  t4>  the 
same  subject-matter,  the  nature  of  the  transaction  between 
them  and  attendant  circumstances,  and  the  meaning  in  which 
they,  as  indicated  by  their  own  conduct,  appear  to  have  intended 
the  language  of  the  g^uaranty  to  be  understood,  may  properly 
be  taken  into  consideration  in  interpreting  that  document. 

3.  Exhaustion  of  Bemedy:  Diligence  and  Good  Faith:    There  is  no 

inflexible  rule  that  a  creditor,  holding  as  collateral  to  his  own 
demand  the  guaranty  of  a  third  person  of  its  collection,  must 
exhaust  his  legal  remedies  against  the  principal  debtor  before 
calling  upon  the  guarantor  for  payment.  What  is  required  of 
the  creditor  in  such  cases  is  diligence  and  good  faith,  and  if  it 
is  shown  by  any  competent  evidence  that  the  principal  is  insolv- 
ent and  the  creditor  has  been  griilty  of  no  negligence,  the  guar- 
antor will  be  required  to  respond. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Kbysor,  J.    Affirfiied. 

Charles  B.  Keller^  for  appellant. 

Acheson  d  Adams,  contra. 

Ames,  C. 

Except  as  hereinafter  otherwise  stated,  during  all  the 
times  mentioned  in  the  following  opinion  the  Anglo- 
American  Mortgage  &  Trust  Ciompany  was  a  Nebraska 
corporation,  engaged  in  the  city  of  Omaha,  in  this  state, 
in  the  general  business  popularly  known  as  money  loan- 
ing, and  the  Union  Trust  Company  was  a  Pennsylvania 
corporation^  with  its  place  of  business  at  Philadelphia, 
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in  the  last  named  state,  which  business  consisted  in  part, 
at  least,  in  the  brokerage  of  real  estate  securities.  For 
the  sake  of  brevity,  the  former  mentioned  institution 
will  be  hereafter  called  the  Omaha  company,  and  the 
latter  the  trust  company.  On  the  8th  day  of  March, 
1889,  the  Omaha  company  entered  into  a  contract  with 
the  trust  company  by  which  it  appointed  the  latter  its 
agent  in  the  city  of  Philadelphia  "for  the  sale  of  guar- 
anteed western  mortgages  and  other  securities,"  in  which 
it  was  stipulated,  among  other  things,  that  the  trust 
company  should  receive  from  "the  said  Anglo-American 
Mortgage  &  Trust  Company^  of  Omaha,  Nebraska,  in- 
terest falling  due  upon  said  mortgage  and  other  securi- 
ties from  time  to  time  and  pay  the  same  over  to  the  pur- 
chasers and  owners  of  said  securities  respectively."  The 
trust  company  was  to  be  compensated  for  its  services 
by  a  commission  on  the  amount  of  its  sales.  By  this 
means  it  will  be  seen  that  the  two  companies  contem- 
plated the  joint  retention  and  control  by  themselves  of 
the  management  of  the  loans  even  after  the  sale  of  se- 
curities. The  Omaha  company  was  to  collect  the 
amounts  falling  due  upon  the  loans  and  remit  them  to 
the  trust  company,  and  the  latter  was  to  distrubute  the 
sums  to  the  owners  of  the  securities.  On  the  1st  day  of 
March,  1889,  the  Omaha  company  had  loaned  to  the 
Briggs  Place  Building  Association,  another  Omaha  in- 
stitution, the  sum  of  $2,500,  and  had  received  on  account 
thereof  the  note  of  that  institution  payable,  as  to  prin- 
cipal, five  years  after  date,  with  interest  at  the  rate  of 
six  per  cent  per  annum,  payable  semi-annually,  in  ac- 
cordance with  coupons  attached  to  the  note.  The  note 
was  made  to  the  Omaha  company,  as  payee,  and  a  mort- 
gage to  one  Lysander  W.  Tulleys,  as  trustee,  to  secure 
the  payment  of  the  note.  Shortly  afterwards  the  note 
was  sold,  through  the  instrumentality  of  the  trust  com- 
pany, to  a  certain  Dr.  Agnew,  of  Philadelphia,  and  was 
indorsed  with  an  assignment  by  the  Omaha  company  in 
blank,  without  recourse,  but  at  the  time  the  papers  were 
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transmitted  to  the  trust  company  for  sale  they  were  ac- 
companied by  a  written  guaranty,  aa  follows: 

"For  value  received  the  Anglo-American  Mortgage  and 
Trust  Company,  of  Omaha,  Nebraska,  hereby  guarantees: 
First,  the  collection  within  two  years  after  maturity  of 
the  principal  mortgage  bond  of  Briggs  Place  Big.  Ass'n 
for  {2,500,  dated  March  1st,  1889;  second,  the  prompt  pay- 
ment of  interest  thereon  at  6  per  cent  per  annum  until 
paid.  Keserving  the  right,  in  case  of  a  default  before  the 
bond  matures,  or  in  case  this  company,  for  any  valid 
reason  should  wish  to  pay  it  before  maturity,  to  take 
up  said  bond  paying  therefor,  in  cash,  the  amount  of 
principal  and  interest  accrued  at  the  date  of  payment. 

"Witness  our  hand  and  seal  at  New  York,  this  22nd 
day  of  April,  1889. 

"[SBAii,]  J.  N.  Brown,  Vice  Pre&identy 

"J.  V.  McDowell,  Secretary.^ 

To  this  instrument  was  affixed  the  corporate  seal  of 
the  Omaha  company.  The  papers  were  also  accompa- 
nied by  an  application  from  the  Briggs  Place  Building 
Association  to  the  Omaha  company  for  a  loan,  in  which 
it  was  represented  that  the  lot  purported  to  be  conveyed 
by  the  mortgage  was  worth  |2,500;  that  there  was  a 
dwelling-house  and  other  buildings  thereon  of  the  value 
of  f 4,500,  and  that  the  latter  were  insured  for  the  sum  of 
$1,500  in  a  responsible  insurance  company.  Some  time 
in  December,  1890,  it  appears  to  have  been  ascertained 
by  the  Omaha  company  that  there  had  been  a  mistake 
committed  with  respect  to  the  loan  in  question,  as  a  re- 
sult of  which  the  mortgage  purported  to  convey  a  lot 
not  contemplated  to  be  accepted  as  security  at  the  time 
it  was  made,  and  that  the  house  and  other  improvements 
described  in  the  application  were  situated  not  upon  lot 
11,  in  block  11,  described  in  the  mortgage,  but  upon  lot 
11,  block  10,  so  that  the  mortgage  was  inadequate  secur- 
ity for  the  loan.  On  the  10th  of  that  month,  therefore, 
the  Omaha  company  wrote  to  the  trust  company,  re- 
questing a  return  of  the  bond,  trust  deed,  application  and 
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abstract  pertaining  to  the  loan,  saying  that  the  interest 
had  been  in  default  since  the  first  of  the  preceding  Sep- 
tember, and  that  the  company  hoped  to  bring  it  up  with- 
out suit,  but  that  it  might  be  obliged  to  retain  the  papers 
for  foreclosure  purposes,  and  in  that  event  would  send 
the  trust  company  a  receipt  by  its  attorneys,  and  saying 
that  the  trust  company  would,  of  course,  retain  the  guar- 
anty given  in  connection  with  the  loan.  After  some  fur- 
ther correspondence  in  regard  to  the  matter,  the  request 
of  the  Omaha  company  was  complied  with,  and  the 
Omaha  company  and  its  attorneys  have  since  retained, 
and  still  retain,  the  possession  of  all  the  papers.    In  July, 

1891,  by  direction  of  the  Omaha  company,  an  action  was 
begun  in  the  United  States  circuit  court  for  this  district, 
in  the  name  of  Lysander  W.  Tulleys,  as  trustee  for  the 
Union  Trust  Company  of  Philadelphia,  plaintiff,  against 
the  mortgagor  and  other  persons,  seeking  to  reform  the 
mortgage  by  substituting  a  description  of  lot  11,  in  block 
10,  for  that  of  lot  11,  in  block  11,  and  to  obtain  a  decree 
of  foreclosure  and  sale  of  the  mortgage  as  reformed. 
That  action  is  now  pending  and  undetermined.  In  Jan- 
uary, 1892,  the  Omaha  company  went  into  the  hands  of 
William  A.  Bedick,  as  receiver,  and  the  trust  company 
first  learned  by  means  of  a  letter  from  the  receiver,  under 
date  March  28,  1892,  the  fact  of  the  mistake  in  respect 
to  the  description  of  the  property  in  the  mortgage  and 
what  was  the  true  nature  of  the  action  pending  in  the 
United  States  circuit  court.    Some  time  in  June  or  July, 

1892,  the  receiver  was  discharged  and  the  Omaha  com- 
pany resumed  possession  and  control  of  the  assets  and 
business;  but  in  July,  1893,  the  present  appellant,  S.  S. 
Curtis,  was  appointed  receiver  of  the  company  and  has 
since  then  been  in  discharge  of  his  duties  in  the  winding 
up  of  its  affairs.  In  April,  1896,  Dr.  Agnew,  having  died, 
and  no  satisfaction  having  been  obtained  on  the  note 
and  mortgage  by  the  Omaha  company,  its  attorneys  and 
the  receiver  having  declined  to  relinquish  possession  of 
the  papers,  the  executors  of  Agnew  applied  for,  and  ob- 
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tained  leave  to  file  a  petition  in  intervention  in  the  re- 
ceivership snit,  setting  forth  more  fully  and  in  detail 
than  is  here  stated,  the  above  recited  facts  and  circum- 
stances, together  with  other  matters  which  it  is  not 
deemed  essential  or  important  to  recite  here.  To  this 
petition  the  receiver  interposed  an  answer,  admitting 
part  of  the  allegations  of  the  petition,  but,  among  other 
things,  alleging  that  the  action  in  the  United  States  cir- 
cuit court  was  begun  at  the  instance  and  request  of  the 
trust  company  and  for  its  benefit  and  protection,  and 
that  the  reason  why  the  suit  had  not  been  pressed  to  a 
determination  was  that  that  course  had  been  forbidden 
by  the  trust  company,  and  that  the  reason  why  the  bond, 
note  and  trust  deed  had  not  been  returned  to  the  trust 
company  was  that  they  were  annexed  to  a  deposi- 
tion and  were  parts  of  the  files  in  the  suit  in  the  FnUed 
States  circuit  court,  and  that  the  trust  company  had 
declined  to  satisfy  certain  charges  thereon  for  disburse- 
ments in  the  suit,  and  for  taxes  paid  by  the  Omaha  com- 
pany or  its  receiver,  and  pleading  the  statute  of  limita- 
tions. To  this  answer  a  reply  was  filed,  which  it  is  not 
deemed  necessary  to  particularly  recite  at  this  time,  and 
which  put  in  issue,  in  one  form  and  another,  all  the  al- 
legations of  new  matter  contained  in  the  answer.  After 
the  trial,  the  district  court  made  a  series  of  findings  of 
fact,  which  are  very  full  and  complete,  but  which  are 
too  long  to  be  inserted  in  this  opinion,  and  which  do  not 
differ  materially  from  the  foregoing  statement.  As  a  con- 
clusion from  such  findings  the  court  adjudged  that  Sam- 
uel S.  Curtis,  receiver,  be  directed  to  pay  out  of  the  assets 
of  the  Omaha  company  to  the  petitioners  the  amount  of 
said  mortgage  debt,  with  accrued  interest,  being  {3,550, 
with  interest  at  the  rate  of  seven  per  cent  per  annum, 
from  March  1, 1897,  and  to  pay  out  of  said  assets  the  cost 
of  intervention.  From  this  decree  the  receiver  appealed 
to  this  court 

It  can  hardly  be  seriously  disputed  that  the  above 
quoted  guaran^  purports  to  be  the  act  of  the  Omaha 
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company.  It  begins  with  the  statement:  "For  value  re- 
ceived, the  Anglo-Amevican  Mortgage  and  Trust  Com- 
pany, of  Omaha,  Nebraska,  hereby  guarantees,"  etc.,  and 
concludes  with  attestations  by  the  signatures  of  the  vice 
president  and  secretary  of  the  company  and  its  corporate 
seal.  It  may  be  doubtful  if  more  formal  phraseology 
could  have  expressed  more  clearly  the  intent  to  execute 
the  instrument  in  the  name  and  on  behalf  of  the  corpora- 
tion. In  the  absence  of  evidence  to  the  contrary,  the  re- 
citals are  suflScient  proof  of  authority  for  its  execution. 
Hayden  v.  Lincoln  C.  E.  R.  Co,,  43  Nebr.,  680.  In  addition 
thereto,  authority  may  well  be  inferred  from  the  nature 
of  the  business  in  which  the  Omaha  company  was  en- 
gaged. It  is  equally  free  from  doubt  that  it  inured  to 
the  benefit  of  whomsoever  became  the  purchaser  of  the 
note  and  mortgage  to  which  it  referred.  It  rests  upon 
two  sufScient  considerations:  First,  the  agency  agree- 
ment between  the  Omaha  company  and  the  trust  com- 
pany; and  second,  the  money  paid  by  Dr.  Agnew  for  the 
securities  in  question.  It  is  not  likely  that  the  note  as- 
signed without  recourse  could  have  been  sold  to  advan- 
tage in  a  community  of  strangers,  although  it  was  sup- 
posed to  be  secured  by  a  mortgage  on  real  estate  in  a 
distant  city,  if  it  had  not  been  understood  that  the  guar- 
anty supplied  the  lack  of  an  indorser's  liability.  My 
conclusion,  therefore,  is  that  the  guaranty  is  the  valid 
obligation  of  the  Omaha  company;  that  it  is  collateral 
to  the  note  and  mortgage  of  the  Briggs  Place  Building 
Association,  and  followed  those  instruments  into  the 
hands  of  the  present  holders  of  them  who  are  entitled  to 
enforce  it  against  the  former  corporation  and  its  assets 
according  to  its  true  intent  and  meaning,  unless  that 
right  has  been  lost  or  impaired  by  negligence.  For  the 
purpose  of  interpreting  the  document,  it  is  proper  to  look 
into  other  papers  constituting  parts  of  the  same  trans- 
action and  to  consider  the  nature  and  course  of  the  busi- 
ness between  the  parties  to  it  and  their  own  apparent 
contemporaneous  construction  of  it.    By  the  terms  of  the 
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agency  contract  between  the  Omaha  company  and  the 
trust  company,  the  former  very  plainly  reserved  the  gen- 
eral management  and  control  of  the  securities  which 
they  sold  apd  guaranteed,  including  the  right  to  collect 
both  the  interest  and  principal  thereof  and  to  remit  the 
same  to  the  trust  company.  The  latter  was  required  to 
keep  a  registry  of  all  sales  made  by  it,  in  a  book  to  be 
especially  kept  for  that  purpose,  and  to  keep  correct 
books  of  accounts  of  all  receipts  from  such  sales,  and  also 
of  all  sums  received  by  it  from  the  Omaha  company,  on 
account  of  interest  falling  due  and  collected  and  remitted 
to  it  from  the  Omaha  company  and  to  pay  the  same  over 
to  the  purchasers  and  owners  of  such  securities  respect- 
ively. Nothing  is  said  in  this  contract  about  the  col- 
lection of  the  principal,  but  the  correspondence  in  the 
r€*cord  shows  that  the  Omaha  company  demanded,  or,  at 
least,  requested,  the  opportunity  to  enforce  the  same, 
and  the  possession  of  the  securities  for  that  purpose,  with 
which  request,  the  trust  con^pany  reluctantly  complied, 
and  that  it  thereupon  took  such  steps  in  the  matter  as 
it  saw  fit  without  informing  the  trust  company  or  the 
owner  of  the  securities  or  the  representatives  of  the  lat- 
ter, either  as  to  the  misdescription  in  the  mortgage  or 
as  to  the  nature  of  the  action  which  was  begun  and  in 
course  of  prosecution,  or  of  the  insolvency,  or  at  any  rate, 
practical  dissolution  of  the  mortgage  company.  Of  all 
these  things,  the  trust  company  and  its  clients  seem  to 
have  remained  ignorant  until  they  were  informed  con- 
cerning them  by  a  letter  from  Receiver  Bedick,  under 
date  of  March  28,  1892.  In  the  light  of  all  these  circum- 
stances, it  is  not  an  unfair  inference  that  the  parties 
interpreted  the  guaranty  to  mean  that  the  Omaha  com- 
pany undertook  to  be  responsible  absolutely  for  the 
prompt  payment  of  the  interest  installments  when  due, 
and  the  collection  by  it  of  the  principjal  of  the  mortgage 
debt  within  two  years  after  its  maturity.  Such  a  con- 
struction would  do  no  violence  to  the  language  used  and 
would  be  more  consistent  with  the  course  of  business  be- 
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tween  the  parties  than  one  which  would  give  to  •  the 
words,  "guarantees  the  collection,"  their  technical  legal 
meaning,  as  they  are  ordiparily  employed,  and  impose 
upon  the  holder  the  duty  to  exhaust,  to  a  reasonable 
extent,  his  remedies  against  the  maker  before  calling 
upon  the  guarantor.  But  it  is  not  necessary  to  resort  to 
this  interpretation  in  order  to  reach  a  true  solution^ of 
the  difficulty  in  hand.  The  evidence  in  this  record  is 
conclusive  and  overwhelming  that  the  Omaha  company 
not  only  sought  and  obtained  possession  of  the  note  and 
mortgage  for  the  purpose  of  adopting  their  own  methods 
to  secure  their  payment,  concerning  which  they  did  not 
consult  the  trust  company  or  its  customer,  but  that  it 
studiously  concealed  from  the  latter  the  true  state  of 
affairs  until  the  responsibility  of  the  maker,  if  it  had 
ever  had  any,  had  vanished.  If  there  was  any  dilatori- 
ness  or  negligence  in  omitting  to  attempt  recovery  from 
the  Briggs  Place  Building  Association,  or  to  foreclose 
the  mortgage  upon  the  property  which  it  describes,  the 
fault  is  that  of  the  Omaha  company  and  not  of  the  trust 
company,  or  of  Dr.  Agnew,  or  his  representatives.  To 
hold  otherwise  would  be  to  permit  the  Omaha  company 
to  gain  an  advantage  by  its  own  wrong,  a  thing  which 
the  courts  never  intentionally  do.  Beside  this,  the 
Omaha  company  having  taken  on  itself  to  elect  in  behalf 
of  its  assignee  to  treat  the  mortgage  as  a  lien,  not  upon 
the  premises  described  in  it,  but  upon  the  lot  upon  which 
the  dwelling  is  situated,  it  is  estopped  now  to  complain 
because  a  different  course  was  not  pursued.  It  is  not  an 
inflexible  rule  that  a  creditor  holding  a  collateral  guar- 
anty by  a  third  person  for  the  collection  of  his  demand  is 
bound  to  exhaust  his  legal  remedies  against  his  prin- 
cipal debtor  before  resorting  to  his  guarantor.  Insolv- 
ency of  the  principal  renders  the  obligation  of  such  a 
guarantor  absolute,  and  a  judgment  against  the  former, 
upon  which  execution  has  been  issued  and  returned  un- 
satisfied, is  regarded,  in  most  cases,  as  satisfactory  and 
conclusive  proof  of  his  insolvency;  but  it  is  not  the  ex- 
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clnsiye  evidence  of  that  fact,  nor  is  it  -exempt  from  im* 
peachment.  All  that  is  required  of  the  creditor  is  the 
use  of  due  diligence  for  the  collection  of  his  demand  from 
the  principal.  If  he  has  exercised  such  diligence,  and  it 
is  shown  that  the  principal  is  insolvent,  so  that  a  suit, 
judgment  and  execution  against  him  would  be  fruitless, 
the  guarantor  may  be  called  upon  to  respond.  Stone  v. 
Rockefeller,  29  Ohio  St,  625;  Camden  v.  Doremus,  3  How. 
[U.  S.],  515.  "It  is  the  doctrine  of  a  majority  of  the 
courts  and  seems  the  better  opinion,  that  the  fact  that  it 
[the  debt]  is  not  collectible,  may  be  shown  by  any  other 
competent  evidence  as  well  as  the  fruitless  prosecution 
of  a  suit  against  the  previous  parties  liable  for  the  debt, 
and  if  such  parties  are  actually  insolvent,  no  suit  against 
them  is  necessary  to  charge  the  guarantor."  Brandt, 
Suretyship  &  Guaranty,  sec.  98,  and  cases  cited.  There 
is  but  little,  if  any,  direct  evidence  in  this  record  that 
the  Briggs  Place  Building  Association  is  insolvent,  but 
it  may  be  fairly  presumed  to  be  so  from  the  fact  that  the 
Omaha  company  and  its  receivers  have  had  the  matter 
of  the  collection  of  the  mortgage  in  their  exclusive  charge 
since  January,  1891,  and  have  taken  no  steps  to  enforce 
the  personal  responsibility,  if  any,  of  the  mortgagor.  But 
the  question  is  immaterial.  The  two  years  named  in  the 
guaranty  have  elapsed,  the  creditor  has  been  guilty  of 
no  laches  and  the  money  is  unpaid.  The  right  of  recovery 
is,  therefore,  complete.  The  right  of  action  of  the  inter- 
veners is  founded  upon  the  contract  of  guaranty  and  is 
not  affected  by  the  statute  of  limitations.  It  did  not  be- 
come complete  until  March  1,  1896,  two  years  after  the 
maturity  of  the  principal  debt,  and  the  application  for 
leave  to  intervene  in  the  action  was  made  on  the  15th 
day  of  the  following  month.  The  continuing  force  of  the 
guaranty  was  acknowledged  by  the  Omaha  company,  by 
letter,  under  date  of  July  21,  1892. 

It  is  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 
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DuFFiB  and  Albert,  CO.,  concur. 

By  the  Court :  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 

Affirmed. 


Marshall  D.  Huckins  v.  State  of  Nebraska. 

Filed  May  22, 1901.    No.  11,878. 
Commissioner's  opinion.    Dei>artment  No.  3. 

1.  Stalnite  Giving  Witness  Bight  to  Demand  Fees  in  Advance,  Does 

Not  Obtain  in  a  Criminal  Case.  Section  355  of  the  Code  of  CivU 
Procedure,  which  provides  that  a  witness  may  demand  his  travel- 
ing fees  and  fee  for  one  day's  attendance  when  the  subpoena 
is  served  on  him,  and  if  the  same  be  not  paid  the  witness  shall 
not  be  obliged  to  obey  the  subpoena,  has  no  application  to  wit- 
nesses in  criminal  cases. 

2.  Contempt:   Defeksb.    A  witness,  duly  served  with  a  subpoana  in  a 

criminal  case,  can  not  justify  a  failure  to  obey  the  writ  on  the 
ground  that  he  has  demanded  his  fees  and  they  were  not  paid. 

3. ;    Pubging:    Inability  to  Obey  Writ.    Inability  to  obey  a 

writ,  resulting  from  a  wiUf ul  act  done  with  a  knowledge  that  it 
would  result  in  such  inability,  does  not  purge  of  contempt. 

Error  from  the  district  court  for  Otoe  county. 
Tried  below  before  Jessen,  J.    Affirmed. 

Frcmk  Irvine  and  John  V.  Morgan^  for  plaintiff  in  error. 

Frank  N.  Prout,  Attorney  Oeneral,  and  Norria  Broum^ 
Deputy y  contra. 

Albert,  C. 

The  plaintiff  in  error  seeks  to  reverse  a  judgment  of 
the  district  court  of  Otoe  county  imposing  upon  him  a 
fine  of  $50  for  contempt  of  court.  The  act  constituting 
the  offense  whereof  he  was  charged,  as  the  same  appears 
from  the  transcript,  was  his  failure  to  obey  a  subpoena 
duly  issued  by  the  clerk  of  said  court  in  a  criminal  cause 
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then  pending  in  said  court,  wherein  one was 

charged  with  a  felony.    Bat  two  grounds  are  relied  upon 
for  a  reversal  and  we  shall  consider  them  in  their  order. 

1.  It  is  urged  that  the  witness  having  demanded  his 
fees  in  advance,  and  the  state  having  failed  to  pay  them, 
he  was  therebv  absolved  from  his  obligation  to  attend 
in  obedience  to  the  subpoena.  It  will  be  borne  in  mind 
that  the  subpa^na  under  consideration  issued  in  a  crim- 
inal case,  but  counsel  insist  that  the  same  rule  applies 
in  criminal  as  in  civil  cases.  We  can  not  assent  to  this 
doctrine.  Section  355  of  the  Code  of  Civil  Procedure, 
which  permits  a  witness  to  insist  on  the  payment  of  his 
fees  as  a  condition  precedent  to  obeying  the  subpoena, 
applies  only  to  civil  cases.  We  discover  nothing  from 
which  we  can  infer  that  it  was  intended  to  apply  also  to 
criminal  cases.  The  fees  in  criminal  cases  are  paid  by 
the  county.  We  know  of  no  provision  of  law  that  au- 
thorizes their  payment  before  they  axe  audited  and  al- 
lowed by  the  county  board,  or  that  authorizes  that  body 
to  audit  and  allow  them  before  they  are  actually  earned. 
Besides,  it  is  not  unusual  for  arrest  and  trial  to  take 
place  between  sittings  of  the  county  board;  or  again, 
that  body  might  decline  to  alldw  such  fees  in  advance 
even  though  in  session  and  authorized  to  do  so.  It  would 
require  a  very  plain  provision  of  law  to  justify  the  belief 
that  the  legislative  branch  of  the  government  intended 
to  interpose  such  obstacles  to  the  prosecution  of  crime. 

2.  It  is  urged  further  that  the  court  erred  in  refusing 
to  permit  plaintiff  in  error  to  show  that  it  was  impossible 
for  him  to  obey  the  writ.  The  evidence  shows  that  he 
was  in  Otoe  county  at  the  time  he  was  served  with  the 
subpoena;  that  some  five  days  after  the  service  of  the 
subpoena  he  had  a  conversation  with  the  county  attorney 
of  that  county,  in  the  course  of  which  he  informed  the 
county  attorney  of  the  service  of  the  subpoena;  that  he 
e:!^pected  to  go  to  Illinois;  that  he  had  no  way  of  making 
a  living  in  Otoe  county;  that  he  had  no  money  to  pay 
out  for  railroad  fare  to  come  back  from  Illinois;  and  that 
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if  the  county  attorney  would  arrange  for  him,  be  re- 
sponsible for  the  time  he  put  in  waiting,  or  pay  his  rail- 
road fare  to  come  back,  he  would  come  back.  After- 
ward, and  before  the  time  fixed  by  the  subpoena  for  his 
attendance  as  a  witness,  he  went  to  Illinois  and  remained 
there  until  after  the  time  thus  fixed,  and  until  after  the 
disposition  of  the  case  in  which  he  was  subp(Knaed.  He 
offered  to  show  on  his  trial  that  he  was  unable  to  pay 
the  railroad  fare  from  Illinois  to  Otoe  county,  and  that 
his  failure  to  return  in  time  to  obey  the  writ  was  due  to 
a  lack  of  means.  As  a  general  rule,  inability  to  comply 
with  an  order  of  court  purges  of  contempt,  but  the  in- 
ability must  not  result  from  the  willful  acts  of  the  con- 
temnor  which  he  knew  or  had  reason  to  believe  would 
result  in  such  inability.  In  this  case,  his  conversation 
with  the  county  attorney  above  referred  to  shows  that  he 
knew  his  going  to  Illinois  would  result  in  his  inability  to 
obey  the  writ.  He  went  voluntarily,  for  while  it  appears 
from  the  evidence  that  he  went  there  to  get  employment, 
there  is  nothing  in  the  record  to  show  that  he  was  under 
any  necessity  for  doing  so.  The  only  evidence  of  such 
necessity  is  that  he  told  the  county  attorney  that  he 
could  not  make  a  living  in  Nebraska  City.  His  evidence 
on  that  point  is  evidence  of  the  conversation  only,  and 
not  of  the  truth  of  the.  statements  made  in  such  conversa- 
tion. The  inability  sought  to  be  shown  was  the  result 
of  his  own  acts  willfully  done  with  a  full  knowledge 
that  they  would  result  in  such  inability.  If  shown,  it 
would  have  afforded  no  justification  or  excuse,  and  the 
evidence  thereof  was  properly  excluded. 
The  judgment  of  the  district  court  should  be  affirmed. 

DuFFiE  and  Ames,  CO.,  concur. 

By  the  Court:   For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  district  court  is 


Affirmed. 


874  NEBRASKA  REPORTS.  fVou  61 

Leavitt  V.  Mercer  Co.  Faxrell  y.  Bouck. 

George  W.  Lbavitt,  appellee,  v.  S.  D.  Merger  Com- 
pany ET  AL,,  APPELLANTS. 

Filed  Jims  6, 1901.    No.  9,710. 
Stare  Decisis. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 

Albert  Stoartzlander^  for  appellant. 
H.  P.  Leavitt,  contra. 

Per  CURLA.M. 

The  questions  in  this  case  are  substantially  the  same  as 
those  in  Green  v.  Hcllman,  61  Nebr.,  875,  decided  herewith, 
and  for  the  reasons  stated  in  the  opinion  therein  the  de- 
cree of  the  district  court  is 

APFIRBiED. 


MlOHAEL  FARRELL,  APPELLEE,  V.  AUSTIN  BOUOK  ET  AL., 

APPELLANTS.  * 

Filed  Juins  5, 1901. '  No.  9,306. 

1.  Kistake  of  Fact:  Negligence.    One  who  <seekB  relief  on  the  ground 

of  mistake  of  fact  must  show  that  he  was  free  from  negligence. 

2.  Finding   of    Fact:    Silence   on   Mateblax   Issue:     Pbesuhptidn. 

When  the  court  makes  special  findings  of  fact,  and  they  are 
silent  as  to  a  material  issue,  such  omissions  wUl  be  construed 
against  the  party  on  whom  rested  the  burden  of  establishing 
snch  issue. 

Appeal  from  the  district  court  for  Dixon  county. 
Heard  below  before  Evans,  J.  Kehearing  of  case  re- 
ported in  60  Nebr.,  771.  Former  judgment  of  reversal  sus- 
tained. 

Jay  &  Welty  and  William  P.  Warner,  for  appellants. 

McCarthy  &  Pearson,  contra. 

^Rehearing  allowed. 
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NORVAL,  C.  J. 

This  is  a  rehearing  of  the  case  reported  in  60  Nebr.,  771. 
An  examination  of  the  record,  and  arguments  of  counsel, 
convinces  us  that  the  former  opinion  is  right,  and  must 
stand.  One  who,  through  culpable  inertness,  fails  to 
make  inquiry  when  it  is  his  duty  to  do  so,  is  not  in  a  po- 
sition to  have  a  release  of  a  mortgage  canceled  on  the 
ground  of  mistake.  Wdshburn  v.  Osgood,  38  Nebr.,  804; 
Rice  V.  Winters,  45  Nebr.,  517.  There  is  no  averment  in 
the  petition,  nor  finding  of  fact,  that  plaintiff  examined 
the  record  to  ascertain  whether  there  were  any  liens  on 
the  land  subsequent  to  that  of  the  mortgage  in  question 
sought  to  be  foreclosed.  The  petition  is  drafted  on  the 
theory  that  plaintiff  was  induced  to  release  the  mortgage 
through  certain  false  representations  of  Ryan.  While 
there  is  evidence  tending  to  sustain  such  an  averment,  the 
court  made  no  finding  whatever  on  that  issue,  which  is 
equivalent  to  a  finding  that  there  were  no  fraudulent  rep- 
resentations made  by  Ryan. 

The  decree  is  reversed,  and  the  cause  remanded  for  a 

new  trial. 

Reversed  and  bebianded. 


John  H.  Green,  appellee,  v.  Maria  Hellman  bt  al.,  ^~. 

'  '  '     ;  81    876 

APPELLANTS.  ^«l   874 

Filed  June  5, 1001.    No.  9,416. 

1.  Purchaser  at  Tax  Sale  Must  Pay  Treasurer  Forthwith.  By  sec- 
tion 11 1»  article  1,  chapter  77,  Compiled  Statutes,  a  purchaser  of 
real  estate  at  a  tax  sale  is  required  forthwith  to  pay  to  the 
treasurer  the  amount  of  his  bid,  and  on  failure  so  to  do  the 
property  shall  at  once  again  be  offered  as  if  there  had  been 
no  sale. 

Z,  Failure  of  Treasurer  to  Comply  With  Statute  Does  Not  Invalidate 
Tax.  The  failure  of  the  treasurer  to  observe  said  section  of 
the  statutes  by  offering  the  lands  for  sale  will  not  invalidate 
the  taxes  thereon. 
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3.  Subrogation.     A  purchaser  of  lauds  at  au  invalid  tax  sale  is  sub- 

rogated to  the  rights  of  the  county. 

4.  Indorsement,   Certificate.     A  tax  certificate  may  be   assigned  by 

indorsement. 

5   Bights,  Assignee.     An  assignee  of  a  tax  certificate  acquires  all 
the  rights  thereunder  of  the  assignor. 

ArrEAL  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysou,  J.    Affirmed. 

Conudl  d  Ives,  for  appellants. 

E.  C.  Wolcott  and  /.  L.  McCloud,  contra. 

NORVAL,  C.  J. 

This  is  an  appeal  from  a  decree  foreclosing  a  tax  cer- 
tificate, by  JIaria  Hellman  in  her  own  right  and  as  execu- 
trix of  the  last  will  and  testament  of  ilyer  Hellman,  her 
deceased  husband.  The  lots  in  controversy  are  situated 
in  the  citv  of  Omaha  and  were  sold  by  the  county  treas- 
urer  of  Douglas  county  on  November  19,  1892,  at  public 
sale  for  the  taxes  due  thereon.  One  A.  F.  Connett  was  the 
purchaser  at  said  sale.  The  county  treasurer  requireil 
contemplating  purchasers  at  tax  sales,  to  make  a  money 
deposit  prior  to  the  sale  to  be  applied  on  their  bids,  whirh 
requirement  Mr.  Connett  complied  with.  He  did  not 
make  any  payment  on  his  bid  until  April  10,  1893,  when 
the  tax  certificate  was  issued  of  the  date  of  the  sale.  Sub- 
sequently said  county  and  city  taxes  were  paid  cm  the 
lots  under  the  certificate  of  sale,  the  receipts  therefor 
being  made  out  in  the  name  of  I.  L.  McCloud  or  McCMoud 
&  Connett.  The  First  National  Bank  of  Omaha  claimed 
to  be  the  owner  of  the  tax  certificate  and  tax  receipts 
which  it  set  up  in  a  cross-petition,  and  the  bank  was  by 
the  decree  awarded  a  lien  for  the  amount  of  the  tax  cer- 
tificate and  taxes  paid  thereunder  as  aforesaid,  with  in- 
terest. 

The  first  contention  of  appellant  is  that  the  tax  sale  to 
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Connett  is  absolutely  void,  and  no  right  of  subrogation 
exists  thereunder  because  the  purchaser  did  not  pay  the 
amount  of  the  bid  until  several  months  after  the  date  of 
the  sale.  Section  111,  article  1,  chapter  77,  Compiled 
Statutes,  provides  that  the  person  purchasing  real  estate 
at  a  tax  sale  "shall  forthwith  pay  to  the  treasurer  the 
amount  of  taxes  and  costs  charged  thereon,  and  on  fail- 
ure to  do  so,  the  said  parcel  shall  at  once  again  be  offered 
as  if  no  such  sale  had  been  made."  It  is  the  duty  of  a 
purchaser  at  a  sale  of  real  estate  for  taxes  to  immediately 
pay  the  treasurer  the  amount  of  his  bid-,  and  if  he  did  not 
do  so,  the  property  is  again  offered  as  if  there  had  been 
no  sale.  The  failure,  however,  of  the  county  treasurer  to 
comply  with  the  foregoing  provision  by  offering  the  lands 
again  for  sale  did  not  invalidate  the  taxes.  Henderson  v. 
Ilnghvs  Covnty,  83  N.  W.  l?ep.  [S.  Dak.],  682..  For  the 
l>urpose  of  the  case  we  will  assume  that  the  sale  to  Con- 
nett was  rendered  invalid  by  his  failure  to  forthwith  pay 
to  the  treasurer  the  amount  of  his  bid;  nevertheless,  by 
the  subsequent  payment  of  the  amount  and  the  issuance 
of  the  certificate  of  sale  Connett  became  subrogated  to 
the  rights  of  the  county  and  is  entitled  to  enforce  a  lien 
against  the  lots  for  the  amount  of  the  taxes  paid  and  in- 
terest. To  this  doctrine  this  court  is  thoroughly  commit- 
ted. Dillon  V.  Merrinm,  22  Nebr.,  151;  Stegeman  v.  Faulk- 
ner, 42  Nebr.,  53;  Adams  v.  Osgood,  42  Nebr.,  450;  Medland 
t\  Linton,  60  Nebr.,  249. 

It  is  insisted  that  the  payment  of  the  1892  county  and 
city  taxes  and  the  1893  city  taxes  was  purely  voluntary 
and  no  recoveiy  can  be  had  therefor.  The  county  taxes 
for  1892  and  the  city  taxes  for  1893  were  paid  in  the  name 
of  I.  L.  McCIoud,  and  the  city  taxes  for  1892  in  the  firm 
name  of  McCloud  &  Connett.  The  record  shows  that  the 
tax  purchaser  and  I.  L.  McCloud  were  partners,  engaged 
in  making  loans,  purchasing  property  at  tax  sales,  etc.; 
that  through  inadventure  the  subsequent  payment  of 
taxes  was  made  in  the  name  of  one  or  the  other  of  the 
parties.  The  undisputed  evidence  shows  that  the  payment 


I 
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of  the  taxes  in  question  was  made  under  the  original  cer- 
tificate issued  to  Connett 

Objection  is  made  that  the  bank  can  not  recover  because 
there  is  no  assignment  of  the  tax  certificate  by  CJonnett 
The  certificate  and  some  of  the  tax  receipts  contain  this 
indorsement,  "Without  recourse  A.  F.  Connett.^'  But  it 
is  said  there  is  no  proof  by  whom  the  same  were  written. 
These  assignments  were  received  in  evidence  without  ob- 
jection, and  it  is  now  too  late  to  insist  that  they  were  not 
in  the  handwriting  of  Mr.  Connett,  the  tax  purchaser. 
The  tax  certificate  was  assigned  in  compliance  with  sec- 
tion 117,  article  1,  chapter  77,  Compiled  Statutes,  which 
provides  that  **the  certificate  of  purchase  shall  be  as- 
signable by  endorsement,  and  an  assignment  thereof  shall 
vest  in  the  assignee,  or  his  legal  representative,  all  the 
right  and  title  of  the  original  purchaser."  The  certificate 
of  purchase  and  the  tax  receipts  were  produced  on  the 
trial  by  the  bank,  which  was  evidence  of  their  delivery. 
Two  of  the  tax  receipts  were  not  formally  assigned,  but 
the  assignment  of  the  tax  certificate  transferred  to  the 
assignee  all  the  rights  of  the  assignor,  including  those 
arising  from  taxes  paid  by  him  subsequent  to  the  tax 
sale. 
There  is  no  error  in  the  decree,  and  it  is  hereby 

Affirmed. 


James  E.  Boyd,  appellant,  v.  Thomas  MuLymiLL  bt 

AL.,  appellees. 

FUJED  JuiOB  5,  1901.     No.  9,446. 

1.  Conflicting  Evidence.    A  finding  of  fact  based  upon  sufficient  com- 

petent evidence  will  be  sustained  on  review,  although  the  evi- 
dence is  conflicting  and  would  have  upheld  a  contrary  flnding. 

2.  Insanity  of  Obligor.    Insanity  of  the  obligor  at  the  time  the  con- 

tract was  entered  into  is  a  good  defense  to  an  action  thereon, 
although  no  advantage  was  taken  of  him  by  the  obligee. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 
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Parke  Oodxcin,  for  appellant. 

Frank  H.  Oainea  and  Duffle^  OaAneSy  Kelby  &  Storey^ 
contra. 

NORVAIi,  0.  J. 

James  E.  Boyd  commenced  this  suit  to  foreclose  a  real 
estate  mortgage  executed  by  Thomas  Mulvihill  and  Mary, 
his  wife,  to  plaintiff  to  secure  a  certain  promissory  note 
given  by  said  defendants  to  said  Boyd.  The  defense  was 
that  at  the  time  of  the  execution  and  delivery  of  the  note 
and  mortgage  Thomas  Mulvihill  was  insane,  and  incapa- 
ble of  understanding  or  entering  into  the  same,  and  in- 
capable of  understanding  or  transacting  the  matters  out 
of  which  the  mortgage  and  note  arose,  and  that  they  are 
for  that  reason  null  and  void.  On  the  trial  the  court 
found  the  issues  in  favor  of  the  defendants,  and  from  a 
decree  in  their  favor  plaintiff  appeals. 

Plaintiff  relies  wholly  upon  the  weight  of  the  evidence 
to  reverse  the  case.  The  rule  of  this  court  that  a  finding 
of  fact  based  upon  conflicting  evidence  will  not  on  review 
be  reversed,  where  there  is  any  competent  evidence  to 
sustain  it,  is  too  well  established  to  make  it  necessary 
to  cite  cases  so  holding.  We  have  carefully  examined  the 
record,  and  it  is  clear  that  there  is  therein  sufficient  evi- 
dence to  have  upheld  a  finding  of  the  trial  court  in  favor 
of  either  party.  That  being  true,  it  is  our  duty  to  sustain 
the  decree  as  rendered. 

We  think  it  unnecessary  to  enter  into  a  discussion  of 
the  case  at  length.  There  being  in  the  record  sufficient 
competent  evidence  to  establish  the  insanity  of  Thomas 
Mulvihill  at  the  time  the  note  and  mortgage  were  exe- 
cuted (and  the  contrary  is  not  seriously  contended),  they 
are  void,  although  no  advantage  was  taken  of  Mulvihill 
by  the  plaintiff.  Wager  v.  Wagoner,  53  Nebr.,  511 ;  Curtis 
V.  Brotcmell,  3  N.  W.  Rep.  [Mich.],  936. 

The  only  question  involved  here  is,  was  there  sufficient 
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evidence  of  the  insanity  of  Thomas  Mulvihill  introduced 
to  sustain  tlie  finding  of  the  court  that  his  condition  at 
the  time  of  the  making  of  the  contract  .was  such  that  he 
was  incai)able  of  understanding  or  entering  into  it?  That 
question  must  be  answered  in  tlie  affirmative,  and  being 
so  determined,  the  decree  is  accordingly 

Affirmed. 


The  Seat3N  Valleys  Baxk  v.  Charlotte  M.  Wise. 

Filed  June  5, 1901.    No.  9,819. 

1.  General  Demurrer:    Assignments  of  Error.     Where  a  trial  court 

overrules  a  g-eneral  demurrer  to  a  petition  and  renders  jiidp- 
ment  in  favor  of  the  plaintiif  for  the  full  amount  of  his  claim, 
assignments  of  error  that  (1)  the  court  erred  in  overruling:  the 
demurrer,  and  (2)  in  gfiving"  judgment  in  favor  of  the  plaintiff 
instead  of  against  him,  call  only  for  an  inquiry  as  to  whether 
the  petition  states  a  cause  of  action. 

2.  Petition  Gh)od  on  Demurrer.  In  an  action  on  a  certificate  of  deposit, 

a  petition  which  alleges  that  the  certificate  was  duly  issued,  that 
plaintiif  is  the  owner  of  it,  that  it  was  duly  presented  and  pay- 
ment refused,  and  that  defendant  claims  to  have  a  partial  de- 
fense, can  not  be  successfully  assailed  by  general  demurrer. 

Error  from  the  district  court  for  Custer  county. 
Tried  below  before  Slxlivax,  J.    Affirmed. 

R.  E.  Brega  and  KirkpatricJc  Bros.,  for  plaintiff  in  error. 

Alphonso  Moore,  contra. 

Sullivan,  J. 

This  was  an  action  by  Chai'lotte  51.  Wise  against  the 
Seven  Valleys  Bank  upon  a  certificate  of  deposit.  The 
court  overruled  a  general  demurrer  to  the  petition  and 
rendered  judgment  in  favor  of  the  plaintifl*  for  the  full 
amount  of  her  claim.  The  bank  brings  the  record  here 
for  review,  alleging  in  its  petition  in  error  that  the  court 
erred  (1)  in  overruling  the  demurrer;  and  (2)  in  not  giving 
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judgment  in  favor  of  the  defendant  instead  of  against  it. 
Under  these  specifications  of  error  we  need  only  inquire 
whether  the  petition  states  a  cause  of  action.  We  think 
it  does.  After  alleging  the  corporate  character  of  the  bank 
and  the  issuance  by  the  bank  of  a  certificate  of  dei)osit  to 
plaintiff's  agent,  and  in  his  name,  in  payment  of  a  remain- 
der due  upon  a  sale  of  plaintiff's  property  made  by  such 
agent  to  one  F.  J.  Black,  the  petition  proceeds  as  follows: 
*'That  said  certificate  was  by  said  agent  duly  presented 
and  payment  thereon  demanded  from  said  bank  upon  said 
day,  April  22,  1897,  and  payment  thereof  refused,  de- 
fendant alleging  at  such  time  that  said  Black  had  not  de- 
posited the  currency  but  a  draft,  and  that  the  said  bank 
could  not  pay  for  a  few  days  as  they  were  short  on  cur- 
rency, whereupon  said  aj^ent  turned  over  said  certificate 
properly  indorsed  to  plaintiff,  and  thereafter,  to-wit,  on 
May  14,  1897,  said  plaintiff  presented  said  certificate  to 
said  bank  properly  and  demanded  payment  thereon  which 
was  by  said  bank  refused  for  the  reason  as  claimed  by 
said  bank  that  they  had  discovered  an  old  note  against 
the  agent  of  plaintiff,  A.  H.  Wise,  which  the  bank  held, 
and  that  they,  the  said  bank,  would  withhold  and  had 
set  apart  |146.55,  of  such  fund  in  liquidation  of  said  note, 
to  which,  at  the  time,  plaintiff  protested,  alleging  that  the 
cattle  and  the  certificate  being  the  proceeds  of  the  sale 
thereof  was  her  separate  and  distinct  property  which  fact 
was  and  is  true."  These  averments  show  plainly  enough 
that  the  bank  issued  the  certificate  and  that  plaintiff  is 
the  owner  of  it.  They  do  not  show  that  the  defendant 
has  any  lawful  excuse  for  withholding  payment  of  any 
part  of  the  |280  mentioned  in  the  certificate;  they  merely 
disclose  the  reason  given  by  the  bank  for  refusing  to  pay 
all  of  it.  The  defendant  might  have  had  reasons  plenty 
as  blackberries,  yet  they  would  avail  it  nothing  if  merely 
stated  to  the  plaintiff  and  not  shown  to  the  court.  The 
petition  undoubtedly  states  a  cause  of  action.  The  judg- 
ment is  right  and  is 

Affirbied. 
60 
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Oeorgb  J.  Skespabd  v.  Jambs  M.  Eastbrling  bt  al. 

Filed  Juiob  6, 1901.    No.  9,834. 

1.  Olaim  Ag^aixivt  Comity:  JuBiSDicnoir  of  Dibtbict  Cotrsr  Debita- 

TITK.  The  jurisdiction  of  the  district  court  to  hear  and  deter- 
mine actions  for  the  enforcement  of  claims  against  counties 
arising  ew  contractu  and  embraced  within  the  provisions  of  sec- 
tion 37,  chapter  18,  article  1,  Compiled  Statutes,  1899,  is  deriyative 
and  not  originaL 

2.  Jurisdiction  of  Board:  Record.    A  claim  against  a  county  must  be 

presented,  in  writing,  to  the  county  board  before  that  body  has 
jurisdiction  or  authority  to  act  upon  it. 

3. :  Subject  Matter.    The  only  claim  which  the  county  board 

is,  by  section  37,  chapter  18,  article  1,  Compiled  Statutes,  1899, 
authorized  to  examine,  adjust  and  allow,  or  reject,  is  one  which 
must  be  paid  by  the  issuance  of  a  warrant  upon  the  county 

treasurer. 

» 

4.  Bight  of  Taxpayer.    The  right  of  a  taxpayer  to  test  the  validity. 

of  a  claim  against  the  county  does  not  arise  until  there  has  been 
an  adjudication  by  the  county  board  in  favor  of  the  claimant 

5.  Beport  of  County  Officer:   Approval  by  County  Board  is  Not  a 

Judicial  Order  and  ib  Not  Appealable.  The  approval  by  the 
^  county  board  of  the  report  of  a  county  officer  made  in  compli- 
ance with  the  requirements  of  section  43,  chapter  28,  Compiled 
Statutes,  1899,  is  not  a  judicial  order;  it  has  not  the  force  or 
conclusiveness  of  a  judgment  and  is  not  appealable. 

6.  Injunction  by  Taxpayer.     A  taxpayer  may  maintain   a   suit  to 

restrain  the  governing  body  of  a  municipal  or  public  corporation 
from  making  an  illegal  disposition  of  publlx;  funds  or  property. 

7.  Taxpayer  Plaintiff  in  Equitable  Action,  Corporation  I>efendant 

A  taxpayer  may,  also,  commence  and  prosecute  to  judg^^ent  an 
equitable  action  to  enforce,  for  the  benefit  of  a  municipal  or 
public  corporation,  a  right  of  action  which  its  governing  body 
has  refused  to  enforce.  In  such  case  the  corporation  should  be 
made  a  party  defendant. 

8.  County  Board  May  Pay  Judge  for  Extra-Offlcial  Service.    A  county 

board  may  lawfully  contract  with  a  county  judge  to  perform 
extra-official  services  in  connection  with  the  records  of  his  office; 
and  where  such  services  have  been  performed  without  any  valid 
contract,  the  county  may  accept  the  product  of  the  judge's 
labor  and  pay  him  therefor..  In  such  case,  a  taxpayer  can  not 
maintain  an  equitable  action  against  the  county  judge  on  the 
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theory  that  the  money  received  by  him  for  such  services  be- 
longs in  equity  and  good  conscience  to  the  county  and  should 
be  paid  over  to  the  county  treasurer. 

« 

Error  from  the  district  court  for  Buffalo  county. 
Heard  below  before  Greene,  J.    Affirmed. 

Frank  E.  Beeman^  for  plaintiff  in  error. 

Willis  Z).  Oldham  and  Hector  M.  Sinclair,  contra. 

James  M.  Easterling,  for  himself. 

SULUVAN,  J. 

The  defendant  in  error,  James  M.  Easterling,  as  county 
judge  of  Buffalo  county,  collected  certain  fees  earned  by 
his  predecessor,  Thomas  H.  Cornett.  These  fees,  it  is  con- 
tended, belong  to  the  county  and  should  be  turned  over 
to  the  county  treasurer.  It  appears  that  the  defendant 
performed  extra-official  services  for  the  county  in  1894, 
and  that  the  county  board  afterwards  adopted  a  report 
of  its  finance  committee  recommending  that  he  be  per- 
mitted to  retain  the  Cornett  fees  as  compensation  for  such 
services.  The  recommendation  of  the  committee  is  as 
follows:  "We  would  further  report  that  we  find  the  office 
of  county  judge  in  good  condition  and  that  said  judge 
has  devoted  much  labor  to  docketing  and  ^jacketing'  some 
600  cases  that  have  not  been  docketed  or  ^jacketed'  and 
filed  away,  and  that  at  a  considerable  expense  and  labor 
that  he  has  completed  a  large  two-volume  index  of  the 
probate  records  of  this  county — an  indispensable  piece  of 
work  for  the  convenience  of  the  public,  and  the  proper 
administration  of  the  office.  We  would  further  suggest 
that  this  index  covers  the  records  of  the  county  court 
from  the  organization  of  the  county  down  to  the  present 
time  and  that  if  not  made  now  at  some  future  day  the 
county  would  be  compelled  to  make  said  index  at  great 
expense.  We  would  therefore  recommend  that  the  fees 
aforesaid,  viz:  f 269.59  (same  being  the  fees  earned  by 
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Thomas  H.  Cornett  as  above  set  forth)  be  allowed  and 
appropriate<l  for  the  payment  to  Mr.  Easterling  for  mak* 
ing  said  index  and  doing  other  necessary  work  in  the 
office  which  is  but  a  small  remuneration  for  said  work." 
From  the  action  of  the  board  adopting  the  report  and 
approving  the  recommendation  the  plaintiff,  George  J. 
Shepard,  undertook  to  prosecute  an  appeal.  In  the  dis- 
trict court  he  filed  a  petition  setting  out  the  action  of  the 
county  board,  and  alleging  that  such  action  "was  a  quar- 
terly settlement  between  the  said  board  and  the  said 
county  judge,  for  the  quarter  ending  June  30,  1895."  An 
answer  and  reply  were  subsequently  filed,  and  the  issues 
thus  raised  were  tried  to  the  court  and  found  in  favor  of 
the  defendant  Judgment  was  rendered  dismissing  the 
case.  In  view  of  the  conclusion  which  we  have  reached, 
it  will  not  be  necessary  to  consider  all  the  questions  dis- 
cussed by  counsel. 

Obviously  at  the  threshold  of  the  case  is  the  question 
of  the  authority  of  the  court  to  graAt  the  plaintiff  any 
relif f  whatever.  The  plaintiff's  theory  seems  to  be  that 
the  action  of  the  county  board  was,  in  substance,  the  al- 
lowance of  a  claim  in  favor  of  Easterling  for  the  services 
mentioned  in  the  committee's  report.  Assuming  this  to 
be  a  correct  view,  we  proceed  to  inquire  whether  the  dis- 
trict court  obtained  jurisdiction  of  the  case  by  the  appeal. 
If  it  did  not,  it  was  without  power  or  authority  to  deter- 
mine the  validity  of  the  defendant's  claim  for  services,  or 
to  render  a  judgment  affecting  in  any  way  the  rights  of 
the  county.  The  jurisdiction  of  the  district  court  in  such 
matters  is  derivative,  and  not  original.  Brown  v.  Otoe 
County f  6  Nebr.,  Ill;  Dixon  County  v.  Barnes^  13  Nebr., 
294;  Brondberg  v.  Babbott,  14  Nebr.,  517;  Union  P.  R.  Co.  i'. 
Oijilvy,  18  Nebr.,  638;  Moise  v.  Powell,  40  Nebr.,  671; 
Keeshan  v.  State,  46  Nebr.,  155;  Stenberg  v.  State,  48  Nebr., 
299.  Sections  33,  37  and  38,  chapter  18,  article  1,  Com- 
piled Statutes,  1899,  are  as  follows: 

"Sec.  33.  Upon  the  allowance  of  any  claim  or  account 
against  the  county,  the  county  board  shall  direct  the 
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county  clerk  to  draw  a  warrant  upon  the  county  treasurer 
in  payment  thereof,  such  warrant  to  be  signed  by  the 
chairman  of  the  county  board,  countersigned  by  the 
county  clerk,  and  sealed  with  the  county  seal,  but  the 
same  shall  not  be  delivered  to  the  party  until  the  time 
for  taking  an  appeal  has  expired,  and  if  such  appeal  be 
taken  then  not  until  the  same  shall  have  been  deter- 
mined." 

"Sec.  37.  Before  any  claim  against  a  county  is  audited 
and  allowed,  the  claimant  or  his  agent  shall  verify  the 
same  by  his  affidavit,  stating  that  the  several  items 
therein  mentioned  are  just,  and  true,  and  the  services 
charged  therein,  or  articles  furnished,  as  the  case  may  be, 
were  rendered  or  furnished  as  therein  charged,  and  that 
the  amount  claimed  is  due  and  unpaid  after  allowing 
just  credits.  All  claims  against  a  county  must  be  filed 
with  the  county  clerk.  And  when  the  claim  of  any  per- 
son against  a  county  is  disallowed,  in  whole  or  in  part, 
by  the  county  board,  such  person  may  appeal  from  the 
decision  of  the  board  to  the  district  court  of  the  same 
county,  by  causing  a  written  notice  to  be  served  on  the 
county  clerk,  within  twenty  days  after  making  such  de- 
cision, and  executing  a  bond  to  such  county,  with  suffi- 
cient security,  to  be  approved  by  the  county  clerk,  con- 
ditioned for  the  faithful  prosecution  of  such  appeal,  and 
the  payment  of  all  costs  that  shall  be  adjudged  against 
the  appellant.  Upon  the  disallowance  of  any  claim,  it 
shall  be  the  duty  of  the  county  clerk  to  notify  the  claim- 
ant, his  agent  or  attorney,  in  writing,  of  the  fact,  within 
five  days  after  such  disallowance.  Notice  mailed  within 
said  time  shall  be  deemed  sufficient. 

"Sec.  38.  Any  taxpayer  may  likewise  appeal  from  the 
allowance  of  any  claim  against  the  county  by  serving  a 
like  notice  within  ten  days  and  giving  a  bond  similar  to 
that  provided  for  in  the  preceding  section." 

Considering  together  these  provisions  of  the  law  rela- 
tive to  the  allowance  of  claims  against  counties,  it  seems 
clear  that  a  claim  must  be  presented  to  the  county  board 
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in  writing  before  that  body  has  jurisdiction  or  authority 
to  act  upon  it — before  an  order  of  allowance  or  disallow- 
ance can  be  made.  It  also  seems  that  the  only  claim 
which  the  board  is  by  the  statute  authorized  to  examine, 
adjust  and  allow,  or  reject,  is  one  which  must  be  paid  by 
the  issuance  of  a  warrant  upon  the  county  treasurer. 
The  object  of  the  legislature  in  giving  a  taxpayer  the 
right  of  appeal  was  to  enable  him  to  safeguard  the  inter- 
ests of  the  public  and  his  own  by  preventing  money  in  the 
treasury  from  being  paid  out  upon  illegal  claims.  If  this 
is  a  correct  interpretation  of  the  statute,  the  conclusion 
follows  that  the  action  of  the  county  board  in  adopting 
the  report  of  the  finance  committee  was  not  an  appeal- 
able order;  it  did  not  have  the  force  or  conclusiveness  of 
a  judgment.  The  board  acted  ministerially;  it  did  not 
assume  to  act  otherwise;  it  did  not  undertake  to  make 
a  judicial  order!  Easterling  did  not  invoke  judicial  ac- 
tion on  any  claim  against  the  county,  and  consequently 
the  board  was  without  authority  to  bind  him  by  an  ad- 
judication, either  favorable  or  adverse.  The  action  of  the 
board,  as  stated  in  the  petition  and  admitted  by  the  an- 
swer, was  a  quarterly  settlement  between  Easterling  and 
the  supervisors.  In  making  these  settlements,  it  is  well 
understood,  the  county  board  performs  ministerial  func- 
tions only.  Heald  v.  Polk  County,  46  Nebr.,  28;  Hazvlei  i?. 
Holt  County,  51  Nebr.,  716.  As  was  said  by  the  chief  jus- 
tice in  a  recent  case  {Sheibky  v.  Dixon  County,  61  Nebr., 
409),  the  action  of  the  board  "was  not  in  any  sense  an  ad- 
judication," and  may  not  be  alleged  as  an  estoppel  by 
either  the  county  or  the  officer.  It  results  from  these 
considerations  that  the  appeal  was  a  nullity,  and  con- 
ferred no  jurisdiction  upon  the  district  court.  The  county 
made  no  appearance  in  the  case,  and  the  court  was,  there- 
fore, without  power  or  jurisdiction  to  give  a  binding  de- 
cision either  in  its  favor  or  against  it.  The  only  parties 
to  the  suit  were  Shepard  and  Easterling,  and  if  the  pur- 
pose of  the  litigation  was  to  determine  the  latter's  right 
to  compensation  for  services,  it  was  prematurely  com- 


J 


Vol.  61]  JANUARY  TERM^  1901.  887 


Shepard  v.  Easterllnflr. 


menced.  The  right  of  a  taxpayer  to  test  the  validity  of 
a  claim  against  the  county  does  not  arise  until  there  has 
been  an  adjudication  by  the  county  board  in  favor  of  the 
claimant. 

It  is  not  contended  that  the  controversy  may  be  re- 
garded as  an  original  action  to  charge  the  defendant  as  a 
trustee  of  the  CJornett  fees,  and  to  compel  him  to  pay  the 
same  to  the  county  treasurer  for  the  use  of  the  county; 
but  if  it  be  so  regarded,  the  plaintiff  has  not  made  a  case 
entitling  him  to  relief.  There  is,  it  is  believed,  no  serious 
question  about  the  right  of  a  taxpayer  to  maintain  a  suit 
to  restrain  the  governing  body  of  a  municipal  or  public 
corporation  from  making  an  illegal  disposition  of  public 
funds  or  property.  Tukey  v.  City  of  Ovvaha^  54  Nebr.,  370. 
And  on  principle  it  would  seem  that  a  taxpayer  should  be 
permitted  to  enforce  for  the  benefit  of  such  corporation 
a  right  of  action  which  its  governing  body  has  refused  to 
enforce.  If  a  taxpayer,  to  avoid  the  burdens  of  needless 
taxation,  may  sue  to  prevent  public  oflScers  from  squan- 
dering public  money,  there  is,  it  seems  to  us,  no  good 
reason  why  he  may  not  also  commence  and  prosecute 
to  judgment  an  equitable  action  for  the  enforcement  of 
a  corporate  claim  which  the  officers  of  the  corporation 
have  refused  to  enforce.  In  re  Golems  Estate,  102. Wis.,  1, 
78  N.  W.  Kep.,  402;  Quaw  v.  Paff,  98  Wis.,  586;  Frederick 
V.  Douglas  County,  9fi  Wis.,  411.  It  is  not  shown  in  this 
case  that  there  was  any  demand  upon  the  county  board 
to  bring  suit  for  the  county;  but  it  may  be  conceded  that, 
under  the  circumstances,  no  demand  was  necessary.  It 
may  also  be  conceded  that  Easterling  had  no  valid  con- 
tract for  the  performance  of  the  services  mentioned  in 
the  report  of  the  finance  committee.  How  then  does  the 
case  stand?  The  services  were  undoubtedly  extra-official; 
they  were  outside  of  and  beyond  the  duties  which  the  law 
imposed  upon  the  defendant  as  judge  of  the  county  court; 
he  could  not  have  been  compelled  to  perform  them;  they 
might  have  been  performed  by  any  one  employed  for  the 
purpose.    The  county  got  the  benefit  of  Easterling's  labor, 
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and  it  is  plain,  according  to  equity  and  good  conscience, 
that  it  should  render  an  equivalent  therefor.  The  county 
might  have  contracted  with  Easterling  in  advance  for  the 
services  which  he  rendered,  but  because  it  did  not  make 
a  formal  and  valid  contract,  is  no  legal  reason  why  it 
might  not  afterwards  accept  the  work  and  pay  for  it. 
Burroughs  v.  Norton  County ,  29  Kan.,  196;  McBride  v.  City 
of  Grand  R^zpids,  47  Mich.,  236;  Evans  v.  City  of  Trenton, 
24  N.  J.  Law,  764.  The  method  by  which  the  county  board 
undertook  to  compensate  the  defendant  for  his  services 
was,  of  course,  irregular,  but  it  worked  no  real  injury  to 
the  plaintiff  or  any  other  taxpayer  of  the  county.  It  is 
not  claimed  that  the  amount  allowed  the  defendant  was 
excessive,  or  that  a  less  amount  would  have  been  allowed 
if  the  usual  procedure  had  been  followed. 

The  plaintiff  is  not  entitled  to  any  relief,  either  in  law 
or  in  equity,  and  hence  the  trial  court  did  not  err  in  dis- 
missing the  action.    The  judgment  is 

Affirmed. 


NORVAL,  0*  J. 

I  concur  in  the  judgment  just  rendered. 


Bruchb}  Chapman  v.  State  of  Nebraska. 

FnJED  JXTNE  5,  1901.    No.  11,973. 

1.  Statntoxy  Crime:  Two  Statutes:  One  Act:  Two  Cbimes.    A  statute 

which  denounces  an  act  as  criminal  does  not  cease  to  be  effective 
because  another  statute  declares  the  same  act  to  be  a  crime 
when  done  at  a  particular  place  or  under  special  circumstances. 

2.  Information:  Statute:  Elements  of  Cbimb:  Lanquage  of  Statute. 

Where  a  statute  states  the  elements  of  a  crime,  it  is  generally 
BufScient,  either  in  an  indictment  or  information,  to  charge  such 
crime  in  the  language  of  the  statute. 

8.  Repeating  Instructions.  It  is  not  error  to  refuse  a  special  instruc- 
tion embodying  an  idea  which  has  been  giyen  by  the  court  to 
the  jury  in  the  general  charge. 
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4.  ArguxnentatlTe  Instmciion.    It  is  not  error  to  refuse  an  instruc- 
.  tion  which  is  argumentatiye  and  singles  out  and  gives  undue 

prominence  to  some  portions  of  the  evidence. 

5.  Eridenoe:  Vhrdiot.     Eridence  examined,  and  found  sufficient  to 

support  the  verdict  and  sentence. 

Error  from  the  district  court  for  Sherman  county. 
Tried  below  before  Sullivan,  J.   Affirmed. 

Richard  J.  Nightingaky  for  plaintiff  in  error: 

The  theory  of  counsel  for  the  state  and  of  the  trial 
court  was  that  notwithstanding  the  specific  language  of 
the  statute  making  consent  an  element  of  this  form  of 
rape,  yet  there  is  a  l^al  fiction  under  all  statutes  of  this 
kind,  to-wit,  that  the  female  is  incapable  of  consent. 
They  relied  chiefly  on  State  v.  Wright,  25  Nebr.,  38.  But 
that  case,  in  so  far  as  it  deals  with  this  question,  is  mere 
obiter  dicta.  The  common  law  made  this  presumption 
rebuttable.  Our  statute  is  a  substantial  copy  of  18  Eliz- 
beth,  chapter  7,  section  4,  with  the  words  "with  her  con- 
sent'' inserted.  The  statute  against  seduction  was  not 
repealed  by  implication.  Beatrice  Paper  Co.  v.  BeUnt  Irmi 
WorkSy  46  Nebr.,  900.  Is  it  not  a  reasonable  construction 
of  the  statute  to  say  that  the  rape  statute  provides  a 
punishment  for  male  persons  over  eighteen  years  who 
have  sexual  intercourse  with  females  over  fifteen  and 
under  eighteen  of  chaste  character  by  exciting  the  sexual 
passion? 

Frank  If.  Prout,  Attorney  Chneralj  and  Norria  Broum, 
Deputy f  contra. 

Sttlltvak,  J. 

This  was  a  prosecution  for  statutory  rape.  The  jury 
found  the  defendant  guilty,  and  the  court  sentenced  him 
to  imprisonment  in  the  penitentiary  for  a  period  of  three 
years.  The  petition  in  error  contains  many  assignments, 
but  the  principal  ground  relied  upon  for  a  reversal  of  the 
sentence  is  that  the  staters  evidence,  while  tending  to 
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prove  seduction,  disproves  completely  the  crime  charged 
in  the  information.  Briefly  stated^  the  main  facts  of  the 
case  are  these:  Bruce  Chapman  resides  in  Sherman 
county  and  is  now  between  thirty-two  and  thirty-five 
years  of  age.  One  evening  in  August,  1899,  he  attended 
a  camp-meeting  at  Round  Grove,  where  he  satisfied  his 
religious  yearning — slaked  his  thirst  for  spirituality — 
and  then  permitted  his  attention  to  become  engrossed 
with  secular  things.  At  the  meeting  he  fell  in  with  the 
prosecutrix,  Ora  Nell  Johnson,  and  the  two  went  home 
together.  On  the  way  home,  it  would  seem.  Chapman 
felt  the  rise  and  surge  of  a  tender  passion  and  took  oc- 
casion to  mention  the  fact  to  Miss  Johnson.  Finding  her 
in  a  responsive  mood  he  indulged  freely  in  erotic  vagaries, 
and  finally,  after  promising  marriage  and  eternal  fidelity, 
had  sexual  intercourse  with  her.  The  promise  of  mar- 
riage, it  is  now  insisted,  adds  to  the  crime  charged  'd\\ 
extenuating  element  which  reduces  it  from  rape  to  se- 
duction— from  a  felony  to  a  misdemeanor.  We  listened 
with  great  interest  to  the  ingenious  reasoning  by  which 
the  learned  counsel  for  the  defendant  undertook  at  the 
bar  to  sustain  this  position.  We  were  charmed  with  the 
cleverness  of  the  argument,  but  its  logic  was  not  irre- 
sistible; it  failed  to  convince  us  that  a  person  prosecuted 
for  the  commission  of  a  criminal  act  must  go  free  if  it  be 
made  to  appear. at  the  trial  that  he  transgressed  two  sec- 
tions of  the  law  against  crimes  instead  of  one.  It  may 
be  conceded  that  section  207  of  the  Criminal  Code  is  in 
full  force,  and  that  the  defendant  might  have  been,  and 
still  may  be,  tried  and  convicted  for  debauching  the  prose- 
cutrix. The  act  charged  in  the  information  constituted 
a  crime  under  section  12  of  the  Criminal  Code,  while  the 
act  proved  was  a  violation  of  both  sections.  One  need 
not  be  specially  skilled  in  divining  the  legislative  will 
in  order  to  perceive  that  the  law  forbidding  illicit  carnal 
relations  under  promise  of  marriage  was  not  permitted 
to  stand  on  the  statute  books  for  the  benefit  and  pro- 
tection of  those  seducers  of  children  who  take  the  trouble 
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to  add  a  promise  of  marriage  to  the  other  lures  and  en- 
ticements which  they  may  see  fit  to  employ.  If  the  de- 
fendant were  held  to  be  innocent  of  rape  because  guilty 
of  seduction,  he  might,  according  to  the  argument  of  his 
counsel,  when  prosecuted  for  the  latter  offense,  secure  an 
acquittal  by  showing  that  he  was  a  married  man,  and, 
therefore,  guilty  of  adultery.  And  by  the  same  logic,  a 
person  charged  with  a  murderous  assault  would  be  en- 
titled to  an  acquittal  if  it  should  appear  that  the  person 
assaulted  was  an  officer  engaged  in  the  execution  of  his 
office,  or  a  minister  of  the  gospel  preaching  to  his  con- 
gregation. It  would  also  entitle  a  licensed  vender  of 
intoxicating  liquors,  charged  with  making  sales  on  Sun- 
day or  election  day,  to  an  acquittal  if  he  could  show  that 
the  persons  to  whom  the  sales  were  made  were  minors. 
Indians,  lunatics  or  habitual  drunkards.  The  true  rule 
undoubtedly  is  that  a  statute  which  denounces  an  act 
as  criminal  does  not  cease  to  be  effective  because  another 
statute  declares  the  same  act  to  be  a  crime  when  done 
at  a  particular  place  or  under  si>ecial  circumstances. 
Commonwealth  v.  Vaughn,  101  Ky.,  603,  45  L.  R.  A.,  858; 
State  V.  Oapen,  17  Ind.  App.,  524;  Ruble  v.  State,  51  Ark., 
170;  Arrington  v.  Commonwealth^  87  Va.,  96. 

There  is  some  criticism  on  the  form  of  the  information, 
but  as  it  follows  closely  the  language  of  the  statute,  we 
have  no  doubt  whatever  of  its  sufficiency. 

The  court  having  on  its  own  motion  charged  the  jury 
that  there  could  not  be  a  conviction  unless  it  appeared 
that  the  prosecutrix  was  chaste  up  to  the  time  the  sexual 
act  in  question  was  committed,  it  was  not  error  to  refuse 
an  instruction  offered  by  the  defendant  embodying  the 
same  idea. 

The  defendant's  seventh  request  for  an  instruction  was 
also  properly  refused.  It  was  argumentative — alto- 
gether too  argumentative;  and  besides,  it  singled  out  and 
gave  undue  prominence  to  some  portions  of  the  evidence. 

The  other  assignments  of  error  have  not  been  discussed 
at  length  by  counsel,  and  they  do  not  seem  to  us  to  merit 
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special  consideration.  All  the  rulings  complained  of 
have  been  closely  examined^  and  have  been  approved 
without  hesitation.  The  trial  was  in  every  respect  a  fair 
one;  and,  considering  that  want  of  previous  chastity — 
the  only  defense  relied  upon — ^was  but  feebly  supported 
by  the  evidence,  we  think  the  sentence  of  the  court  was 
tempered  with  mercy.  The  defendant  haa  brought  to 
ruin  a  young  and  inexperienced  girl;  he  has  violated  his 
solemn  pledge  to  make  her  his  wife;  he  has  embittered 
her  life  and  clouded  her  destiny;  and,  finally,  he  has  done 
what  even  a  roue  seldom  does  under  like  circumstances — 
he  has  attempted  to  smirch  her  reputation  by  denounc- 
ing her  before  the  world  as  a  wanton.  The  wage  of  sin 
is  certainly  due  to  Mr.  Chapman,  and  the  hour  of  liquida- 
tion is  at  hand.    The  judgment  is 

Affirmed. 

Note. — ^Two  crimes  may  be  committed  by  a  single  act.  One  may  be 
conyicted  of  keeping  a  liquor  nnisance,  and  of  specific  sales  which 
haye  been  shown  in  evidence  of  it.  State  v.  Lincoln,  50  Vt.,  644.  Con- 
viction of  being  a  common  seller  of  intoxicating  liquors  is  no  bar 
to  conviction  of  maintaining  a  common  nuisance  by  keeping  a  tene- 
ment used  for  such  iUegal  sale,  although  the  same  evidence  is  relied 
upon  in  .both  cases.  CommontDealth  v.  Hogan^  97  Mass.,  122.  Keeping 
liquor  for  sale  and  selling  are  distinct  offenses.  Btate  v,  Head^  3  R.  L, 
136.  B.,  who  has  been  acquitted  as  a  principal  in  the  murder  of  H., 
may  be  convicted  as  an  accessory  before  the  fact  in  the  same  murder. 
State  V.  BwszeU^  58  N.  H.,  257;  50  N.  H.,  65.— Bbpobtkb. 


WlLUAM  B.  VBEDBR,  APPBM/ANT,  V.  McKlNIiWT-LANNING 

Loan  &  Trust  Oobipany  bt  al.,  afpellbbs. 

Filed  Juitb  6, 1001.    No.  9,361. 

1.  ZdoeiiBe  Granted  at  Chambers  Must  Be  FUed  with  Clerk.    An  order 

or  license,  to  an  administrator  to  sell  real  estate  of  an  intestate, 
granted  by  a  judge  sitting  at  chambers,  must  be  filed  in  the 
oflBce  of  the  clerk  of  the  district  court  of  the  county  in  which 
letters  of  administration  are  issued,  before  the  administrator 
is  empowered  and  authorized  to  sell  such  real  estate. 

2.  Administrator  Is  Prohibited  from  Being  a  Pnrehaser  at  a  Bale. 

When  an  administrator  is  authorized  to  sell  real  estate  belong* 
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ing  to  the  estate  he  represents,  he  is  prohibited  by  statute,  in 
making  a  sale,  from  either  directly  or  indirectly  becoming  a 
pnrchaser,  in  his  indiTldnal  right,  of  the  property  so  sold  by 
him  as  such  administrator. 

3.  The  Word  ''Void"  in  a  Statute  Construed  to  Mean  ''Voidable.'*    It 

would  seem  that  the  statute  declaring  a  sale  so  made  to  be  void 
should  be  construed  to  mean  yoidable,  and  that  such  sale  may 
be  declared  yoid  in  a  suitable  proceeding  at  the  instance  of  any 
proper  party  in  interest. 

4.  The  Bule  of  Caveat  Emptor  Applied  to  a  Subsequent  Purchaser  of 

Beal  Estate  at  an  Administrator's  Sale.  A  subsequent  purchaser 
or  mortgagee  of  real  estate  sold  by  an  administrator  is  charge- 
able with  notice  of  what  is  contained  in  the  public  records,  evi* 
dencing  the  chain  of  title  through  which  the  party  claims,  and 
with  all  information  imparted  thereby;  and  where  such  records 
make  it  apparent  that  an  administrator,  in  violation  of  law, 
was  indirectly  the  purchaser  of  the  property  at  such  sale,  and 
to  whom  the  property  was  immediately  transferred,  or  where 
the  facts  are  sufficient  to  put  an  ordinarily  prudent  man  on 
inquiry,  such  subsequent  purchaser  or  mortgagee  is  not  a  good- 
faith  grantee,  for  yalue,  and  without  notice  of  the  infirmity  in 
the  title  held  by  his  grantor. 

5.  Statute  of  Frauds:  Exipbess  Tbttbt:  Thomas  t.  Chubchill.   *'A  parol 

agreement  by  a  grantee,  to  reconvey  real  estate  to  his  g^^antor, 
is  within  the  statute  of  frauds  and  does  not  create  an  express 
trust  in  such  real  estate  in  favor  of  the  grantor.**  ThonMS  v. 
OhurchiU,  48  Nebr.,  266. 

6.  Beal  Estate  Conveyed  by  Husband  to  Wife  Is  Presumed  to  Be  an 

Advancement  Passing  the  Title.  Where  real  estate  is  conveyed, 
or  procured  to  be  conveyed,  by  a  husband  to  his  wife,  vdthout 
pecuniary  consideration  on  her  part,  the  prima  fade  presumption 
of  law  is  that  it  was  intended  as  a  gift  or  advancement,  and 
that  the  parties  intended  that  the  full  and  absolute  title,  both 
legal  and  equitable,  should  pass  together  by  the  same  convey- 
ance. 

7.  A  Besulting  Trust  Will  Not  Be  Presumed.    The  Burden  Is  Upon 

the  One  Claiming  Its  Existence.  A  resulting  trust  will  not  be 
declared  upon  doubtful  or  uncertain  grounds;  and  the  burden 
is  upon  the  one  claiming  the  existence  of  the  trust  to  establish 
the  facts  upon  which  it  is  based  by  clear  and  satisfactory  evi- 
dence. 

8.  Pacts  Do  Not  Prove  It.    Held,  That  the  evidence  did  not  prove  facts 

establishing  a  resulting  trust. 

9.  Subrogation:  Lien.    The  defendant,  the  Omaha  Savings  Bank,  held 

to  be  entitled  to  be  subrogated  to  the  rights  of  the  administrator 
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as  a  creditor  of  the  estate  to  the  extent  of  $396,  the  amount  of 
an  incumbrance  on  real  estate  belonging  to  the  estate  and  costs 
of  administration,  and  to  have  a  lien  upon  such  real  estate  for 
said  amount. 

Appeal  from  the  district  court  for  Hall  county. 
Heard  below  before  Thompson,  J.    Reversed. 

Othman  A.  Abbott  and  Johnson  &  Wellman^  for  appellants. 

W.  H.  Piatt,  W.'  R.  Morris  and  Tibbets  Bros.,  Morey  d 
FerriSy  contra. 

HOLCOMB,  J. 

Appellant,  plaintiff  below,  brought  an  action  in  equity, 
under  the  provisions  of  section  57,  chapter  73,  Compiled 
Statutes  of  1899,  for  the  purpose  of  having  adjudicated 
and  determined  the  title  and  interest  of  several  defend- 
ants  to  certain  real  estate,  described  in  the  petition,  ad- 
verse to  him,  and  to  have  the  title  thereto  quieted  in  his 
favor,  subject  to  the  life  estate  of  his  father,  as  tenant 
by  curtesy  of  his  deceased  wife,  mother  of  the  appellant. 

Briefly,  the  salient  features  of  the  case  may  be  out- 
lined as  follows:  The  plaintiff  is  the  son  and  heir  at  law 
of  Emma  V.  Veeder,  deceased,  who  died  possesse<l  of  a 
title  in  fee  simple  to  the  real  estate  which  is  the  subject 
of  the  suit.  Defendant  Aaron  B.  Veeder  was  the  hus- 
band of  Emma  V.  Veeder,  and  is  the  plaintiff's  father. 
The  son  arrived  at  his  majority  shortly  prior  to  the  com- 
mencement of  the  present  action.  It  is  averred,  in  sub- 
stance, in  the  petition  that  after  the  death  of  the  mother 
and  wife,  who  died  seized  of  the  real  estate  therein  de- 
scribed, leaving  the  plaintiff  as  her  sole  heir  at  law,  and 
without  any  debts  or  other  demands  against  the  estate, 
that  the  defendant,  Aaron  B.  Veeder,  procured  letters 
of  administration  of  the  intestate's  estate  to  be  issued  to 
him,  and  thereafter  filed  against  the  estate  a  fraudulent 
and  pretended  claim  in  favor  of  himself,  and  obtained 
the  allowance  thereof  as  a  legal  and  valid  claim  against 
the  estate,  and  afterward  made  application  to  the  dis- 
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trict  court  of  Hall  county,  the  county  in  which  letters 
of  administration  had  been  granted,  for  a  license  to  sell 
the  real  estate  to  pay  the  debt  so  allowed  and  the  cost 
of  administration,  which  application  was  heard  on  an 
order  to  show  cause  before  a  judge  at  chambers  in  an- 
other county;  that  no  license  had  been  granted,  and,  if 
granted,  the  same  was  void  for  want  of  jurisdiction.  It 
is  further  averred  that  thereafter  a  pretended  sale  of  the 
real  estate  was  made  to  one  Thomas  J.  Hurford  for  the 
alleged  consideration  of  |3,100,  which  the  said  Veeder 
caused  to  be  ratified  and  approved  by  the  district  court 
of  Hall  county,  and  an  administrator's  deed  executed  and 
acknowledged  in  favor  of  the  said  Hurford;  that  such 
pretended  sale  was  without  consideration  and  was  made 
for  the  use  and  benefit  of  the  administrator  and  in  pur- 
suance of  a  fraudulent  design  to  defraud  the  estate  out 
of  said  real  estate  and  to  permit  the  administrator  to 
acquire  title  thereto  in  his  own  right;  that  on  the  subse- 
quent day  the  said  retil  estate  was  by  the  said  Hurford, 
the  pretended  purchaser,  conveyed  by  warranty  deed  to 
the  said  Aaron  B.  Veeder,  without  consideration  and  for 
the  purpose  of  cheating  and  defrauding  the  estate  and 
the  plaintiff,  as  heir  at  law,  out  of  his  interest  and  estate 
therein;  that  said  two  pretended  sales  were  in  pursuance 
of  a  prior  agreement  between  the  said  administrator  and 
the  said  Hurford,  with  the  intent  to  defraud  the  estate 
and  the  plaintiff  out  of  his  interest  therein;  that  no  re- 
turn was  made  to  the  probate  court,  nor  were  any  of 
the  proceeds  of  the  sale  ever  accounted  for;  that  after- 
wards the  said  Aaron  B.  Veeder  and  his  then  wife  con- 
veyed one  acre  of  said  tract  of  land  to  school  district 
No.  15,  of  Hall  county,  defendant,  which  claims  title 
thereto  by  virtue  of  said  deed  of  conveyance,  wliich,  it  is 
alleged,  conveyed  only  the  life  estate  of  the  said  grantor 
therein;  that  afterwards  the  said  Vee4er  and  his  then 
wife  by  mortgage  deed  conveyed  unto  the  Omaha  Sav- 
ings Bank,  defendant,  said  real  estate  for  the  considera- 
tion of  ?1,000,  and  that  said  defendant  secured  thereby 
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only  a  lien  on  and  interest  in  the  life  estate  of  the  said 
grantor.  It  also  appears  that  one  D.  L.  Johnson,  one  of 
the  defendants,  claims  some  interest  in  the  land  by  rea- 
son of  his  purchase  of  certain  coupons  for  interest  on  the 
debt  secured  by  the  conveyance  to  the  defendant,  the 
Omaha  Savings  Bank;  that  afterwards  another  mortgage 
deed  was  executed  on  said  real  estate  in  favor  of  the  de- 
fendanty  Susan  J.  Fillion,  for  the  consideration  of  f3,000 
which,  it  is  alleged,  gave  to  the  mortgagee  no  greater 
title  to  or  interest  in  said  land  than  the  life  estate  of  the 
grantor.  The  defendant,  the  McKinley-Lanning  Loan  & 
Trust  Company,  having  obtained  a  judgment  against 
Aaron  B:  Veeder,  levied  upon  and  sold  the  land  as  upon 
execution  as  the  property  of  the  said  Veeder;  but  it  is 
alleged  that  the  said  defendant  thereby  acquired  no 
greater  interest  in  said  real  estate  than  the  life  estate 
of  the  said  Veeder,  as  against  the  plaintiff.  Other  per- 
sons appearing  to  have  some  interest  in  the  land  adverse 
to  the  plaintiff  were  made  parti  A  defendant;  but  their 
several  interests  need  not  be  here  further  noticed. 

The  Omaha  Savings  Bank  and  Johnson  answered,  ad- 
mitting the  execution  and  delivery  of  the  mortgage  to 
them,  denying  that  the  plaintiff  has  any  interest,  right 
or  title  to  the  property  in  suit,  or  any  part  thereof,  and 
denying  the  other  allegations  of  the  petition.  By  way 
of  cross-petition  they  asked  a  foreclosure  of  their  mort- 
gage lien,  which  it  is  alleged  was  created  to  secure  the 
payment  of  |1,000,  money  borrowed  by  the  said  Aaron 
B.  Veeder,  default  having  occurred  in  the  conditions  of 
'  the  mortgage. 

Defendant  Fillion  answered,  admitting  some  of  the 
formal  parts  of  the  petition  and  that  after  the  death  of 
Emma  V.  Veeder,  Aaron  B.  Veeder  was  appointed  ad- 
ministrator and  administered  upon  said  estate,  and  that 
the  real  estate. in  controversy  was  sold  under  order  of 
court,  and,  in  general,  averring  the  regularity  of  the  pro- 
ceedings whereby  the  real  estate  was  sold  by  the  adminis- 
trator to  pay  the  debt  allowed  against  the  estate;  pleaded 
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her  mortgage  for  fS^OOO,  alleged  to  have  been  given  for 
borrowed  money,  loaned  to  the  mortgagor,  Veeder,  and 
praying  a  foreclosure  thereof.  It  is  also  pleaded  by  this 
defendant  that  the  said  real  estate  was  in  truth  and  in 
fact  the  property  of  the  said  Aaron  B.  Veeder,  who  by 
the  proceedings  of  administration  merely  acquired  title 
to  his  own  property,  and  that  the  deceased  held  the  legal 
title  which  she  had  obtained  without  consideration,  and 
which  she  held  as  trustee  for  the  use  and  benefit  of  her 
husband,  Aaron  B.  Veeder,  under  an  agreement  to  recon- 
vey  to  him,  which  had  not  been  effectuated  prior  to  her 
death;  that  the  land  had  been  conveyed  to  her  for  the 
purpose  of  withdrawing  the  same  from  the  creditors  of 
her  husband,  who,  it  is  alleged,  was  at  the  time  finan- 
cially embarrassed  and  unable  to  meet  his  obligations 
to  his  creditors;  that  one  eighty  acres  of  said  tract  of 
land  was  a  government  homestead,  acquired  by  the  said 
Aaron  B.  Veeder  from  the  United  States  government, 
and  the  other  was  purchased  and  paid  for  by  him  and  the 
title  taken  in  the  name  of  his  wife;  that  she  had  no 
property  or  means,  and  that  the  conveyances  were  as 
to  her  wholly  without  consideration;  that  the  husband 
had  the  possession  and  control  of  said  real  estate,  made 
the  improvements  and  paid  the  taxes  accruing  thereon. 
It  is  also  alleged  that  after  the  death  of  the  wife,  the 
said  Aaron  B.  Veeder,  in  order  to  more  quickly  facili- 
tate the  settlement  of  the  estate,  and  to  gain  title  to 
himself,  as  he  was  legally  entitled  thereto,  had  the  pro- 
ceedings of  administration  as  set  out  in  plaintiff's  peti- 
tion, but  asserting  that  all  of  such  proceedings  were  had 
in  pursuance  of  law  and  equity  and  that  nothing  was 
done  to  defraud  the  plaintiff  or  any  other  person. 

The  other  answer  amounted  substantially  to  a  general 
denial,  with  a  plea  that  the  defendant  was  entitled  to 
protection  as  a  good-faith  purchaser  without  notice  and 
for  value. 

On  the  issues  presented,  the  trial  court  found  that  at 
the  time  of  the  death  of  Emma  Veeder  she  left  the  plain- 
61 
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tiff  and  an  infant  child^  who  soon  thereafter  died,  as  her 
heirs  at  law,  and  that  the  title  to  the  real  estate  in  con- 
troversy was  in  her  name;  that  the  administrator's  sale 
to  Hnrford  was  without  consideration  and  for  the  pur- 
pose of  placing  the  legal  title  of  said  property  in  the 
name  of  Aaron  B.  Veeder;  that  one  eighty  acres  of  land 
was  taken  as  a  homestead  by  the  said  Aaron  B.  Veeder 
and  by  him  conveyed  to  his  wife  through  the  name  of 
John  Westley,  without  consideration;  that  the  other 
eighty  acres  was  purchased  and  paid  for  by  said  Aaron 
B.  Veeder  from  John  W.  Irwin  and  conveyed  to  Emma 
Veeder  without  consideration  from  her;  that  said  tracts 
adjoin  each  other  and  were  occupied  as  a  homestead  by 
the  said  Aaron  B.  Veeder  and  Emma  V.  Veeder,  at  the 
time  said  conveyances  were  made  to  Emma  V.  Veeder 
and  at  the  time  of  her  death;  that  at  the  time  said  con- 
veyances were  made,  the  said  Aaron  B.  Veeder  was  in- 
debted to  sundry  persons,  and  such  conveyances  were 
made  to  hinder  the  creditors  of  Aaron  B.  Veeder  in  the 
collection  of  their  debts;  that  the  plaintiff  resided  with 
his  father  until  attaining  his  majority,  was  schooled  and 
clothed  by  him,  and  had  no  other  benefit  or  considera- 
tion for  any  of  the  conveyances  of  said  real  estate.  The 
court  found  in  favor  of  the  mortgagees  and  judgment 
creditor  who  purchased  at  execution  sale;  that  the  con- 
veyances through  which  they  claimed  were  made  with- 
out any  notice  or  knowledge  of  the  manner  or  character 
of  the  conveyances  between  the  said  Thomas  J.  Hurford 
and  the  said  Aaron  B.  Veeiler,  and  were  made  in  good 
faith,  and  that  the  liens  and  interests  in  the  said  prem- 
ises acquired  thereby  were  prior  and  superior  to  the 
plaintiff's  right,  fixing  their  relative  order  of  priority  and 
rendering  a  decree  accordingly.  From  the  decree  so 
made  the  plaintiff  appeals. 

Assuming  for  the  present  that  the  deceased  was  the 
owner  in  her  own  right  of  the  real  estate  to  which  she 
held  the  legal  title  at  the  time  of  her  death,  an  orderly 
discussion  and  consideration  of  the  case  would  seem  to 
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suggest  that  attention  first  be  given  to  the  allegations 
in  the  petition  of  fraud  and  irregularities  with  respect 
to  the  method  and  manner  of  divesting  the  estate  of  the 
title  to  the  property  in  controversy,  resulting,  as  con- 
tended, in  a  pretended  sale  by  the  administrator  v^rhich  is 
utterly  null  and  void  and  ineffectual  to  pass  any  title 
thereby  as  against  the  plaintiff,  as  sole  heir  at  law  of 
the  deceased.  We  glean  from  the  record  that  some  time 
after  the  appointment  and  qualification  of  the  husband 
of  the  deceased  as  administrator,  he  verified  and  pre- 
sented a  claim  in  his  favor  against  the  estate  of  which 
he  was  administrator,  in  the  sum  of  f  627.50,  which  claim 
was  by  the  probate  court  approved  and  allowed  as  a 
proper  charge  against  the  estate.  The  order  of  allow- 
ance was  entered  January  30,  1882,  the  claim  having 
been  filed  the  third  of  the  same  month.  On  the  14th  of 
February,  following,  a  petition  was  filed  by  the  admin- 
istrator in  the  oflftce  of  the  clerk  of  the  district  court  of 
Hall  county,  praying  for  license  to  sell  all  of  the  real 
estate  of  the  intestate,  describing  it,  which  aggregated 
about  170  acres,  for  the  purpose  of  satisfying  the  claim 
so  allowed  against  the  estate  by  the  probate  court  of 
said  county.  After  the  publication  of  an  order  to  show 
cause  why  a  license  should  not  issue,  and  fixing  the  hear- 
ing of  the  application  before  the  judge  of  the  district 
court  sitting  at  chambers  in  another  county  in  the  judi- 
cial district,  it  seems  a  hearing  was  had  at  the  time  and 
place  stated,  to  wit,  April  14,  1882,  and  a  license  or  or- 
der of  sale  appears  to  have  been  granted  aa  prayed  for. 
After  giving  the  bond  and  taking  the  oath  as  required 
by  statute,  the  administrator,  acting  ostensibly  in  pur- 
suance of  the  authority  conferred  by  a  license  issued  by 
the  district  court,  sold  or  pretended  to  sell  the  real  estate 
and  made  report  that,  after  advertisement  of  notice  of 
sale,  the  premises  described  were  sold  on  May  27,  1882, 
to  Thomas  J.  Hurford  for  the  sum  of  f3,100,  which  sum 
80  bid  was  subsequently  paid  into  court.  The  license  to 
fleU|  the  oath  of  the  administrator  and  the  answer  of  the 
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guardian  ad  litem  were  never  filed  in  the  oflSce  of  the 
clerk  of  the  district  court  of  Hall  county,  where  letters 
of  administration  were  granted  and  the  proceedings  to 
obtain  license  were  initiated,  until  during  the  time  of 
the  trial  of  the  present  action.  After  the  purported  sale 
an  administrator's  deed  was  by  the  administrator  exe- 
cuted in  favor  of  Hurford,  the  alleged  purchaser,  on  the 
8th  day  of  March,  1883.  On  the  next  day,  the  9th  day  of 
March,  Hurford,  the  grantee,  and  his  wife  by  deed  of 
general  warranty  conveyed  all  of  said  premises  to  Aaron 
B.  Veeder  in  his  individual  capacity.  In  each  of  these 
instruments  the  expressed  consideration  is  ¥3,100,  the 
sum  reported  for  which  the  land  was  sold.  No  further 
proceedings  were  had  in  the  administration  of  the  estate, 
and  it  does  not  appear  that  the  administrator  eva*  re- 
ported or  made  any  effort  to  account  for  the  proceeds  of 
the  sale. 

That  the  attempted  sale  of  the  real  estate  in  the  man- 
ner by  which  it  was  brought  about  was  in  direct  viola- 
tion of  the  statute  and  in  fraud  of  the  rights  of  the  estate 
and  the  plaintiff  as  heir  at  law,  is  indisputably  estab- 
lished by  the  facts  and  circumstances  surrounding  the 
transaction,  as  shown  by  the  evidence.  The  foregoing 
being  the  record,  the  chain  of  title,  the  indicia  of  owner- 
ship, through  and  under  which  the  defendants  claim, 
what  are  their  rights  in  the  premises  tfnder  the  subse- 
quent conveyances  by  the  grantor,  Veeder?  How  are 
they  affected  by  and  charged  with  notice  of  the  infirmities 
adverted  to  in  the  title  of  their  common  grantor,  and  can 
they  be  good-faith  purchasers,  entitled  to  protection  as 
such,  under  the  facts  and  circumstances  disclosed  by  the 
record?  At  the  threshold  of  the  inquiry  a  very  serious 
question  arises  as  to  the  authority  of  the  administrator 
to  sell  the  land  in  controversy  under  any  aspect  of  the 
case,  because  of  failure  to  comply  with  the  provisions 
of  statute  empowering  an  administrator  to  sell  real  es- 
tate belonging  to  the  estate  he  represents.  By  section 
339  of  the  decedents  act,  regulating  the  sale  of  real 
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estate,  it  is  provided:  ^^In  all  cases  where  the  judge  shall 
order  a  sale  of  any  real  estate,  while  sitting  at  chambers, 
he  shall  make  out,  in  writing,  a  copy  of  said  order,  and 
cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  said 
court,  and  said  clerk  shall  thereupon  record  said  order, 
in  the  record  book  of  said  court,  before  any  sale  shall  be 
made  as  aforesaid."  Compiled  Statutes,  1899,  ch.  23.  If 
regard  is  to  be  had  for  the  plain  provisions  of  the  section 
cited,  authority  to  sell  as  in  the  present  case  is  depend- 
ent on  compliance  with  the  requirement  that  "before 
any  sale  shall  be  made,"  the  order  of  sale  or  license 
given  shall,  after  allowance  by  the  judge  sitting  at  cham- 
bers, be  filed  in  the  office  of  the  clerk  of  the  district 
court  where  letters  of  administration  are  granted  and 
by  him  recorded  in  the  record  book  of  said  office.  This 
provision,  as  it  occurs  to  us,  is  of  the  substance  of  the 
proceedings  required  to  be  taken,  and  compliance  with 
it  essential  to  a  valid  sale.  The  authority  of,  the  admin- 
istrator to  sell  real  estate  under  a  license  granted  at 
chambers  is  not  established  alone  by  the  grant  of  the 
license,  but  it  is  further  required  that  before  the  sale 
is  made  the  order  be  filed  in  the  office  of  the  clerk  of  the 
district  court  as  directed.  This  construction  of  the  stat- 
ute is  given  in  IStack  v.  Royce,  34  Nebr.,  833,  wherein  it 
is  held  that  the  petition  and  license  must  be  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in 
which  administration  was  granted.  The  precise  point 
decided  was  that  an  administrator  was  without  authority 
to  sell  real  estate  of  the  intestate  unless  the  petition  and 
license  therefor  granted  at  chambers  were  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county  in 
which  administration  was  had  upon  the  intestate's  prop- 
erty, rather  than  in  the  county  in  which  the  land  was 
situated,  as  was  done  in  that  case.  Says  Norval,  J., 
writing  the  opinion:  "Looking  to  the  proviso  clause  of 
section  339  of  said  chapter  23,  it  will  be  seen  that  in  all 
cases  where  a  judge  of  the  district  court  orders  a  sale  of 
any  real  estate  while  sitting  at  chambers,  it  is  made  his 
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duty  to  cause  a  copy  of  the  order  to  be  filed  in  the  oflBce  \ 

of  the  clerk  of  the  district  court,  ^and  said  clerk  shall 
thereupon  record  said  order  in  the  record  book  of  said 
court  before  any  sale  shall  be  made  as  aforesaid.'  It 
would  be  a  strange  proceeding  to  require  the  order  to 
be  recorded,  and  yet  not  preserve  the  petition,  the  juris- 
dictional paper  upon  which  the  license  and  all  subse- 
quent proceedings  are  based.  That  such  petition  must 
be  filed  and  preserved  by  the  clerk,  we  have  no  doubt'' 
And  further  on  it  is  observed:  "But  the  defects  relied 
on  in  the  case  before  us  are  not  mere  irregularities,  but 
go  to  the  jurisdiction.  If  the  petition  of  the  adminis- 
tnitor  for  a  license  had  not  been  filed,  and  the  license 
and  subsequent  proceedings  thereunder  had  never  been 
recorded,  in  any  district  court  of  the  state,  we  do  not 
think  it  would  be  contended  that  the  sale  and  admin- 
istrator's deed  were  valid."  But  it  is  contended  that 
confirmation  of  the  sale  made  by  the  administrator  cured 
the  irregularity  in  not  filing  the  order  of  the  judge  made 
at  chambers,  because  of  section  119  of  the  decedents 
act,  enumerating  what  will  and  what  will  not  avoid  a 
sale  for  irregularities.  We  do  not  think  the  failure  to 
file  in  the  proper  office  the  license  to  sell  comes  within 
the  provisions  of  statute  of  irregularities  merely,  which 
will  not  avoid  a  sale.  The  non-compliance  with  the 
statute  goes  to  the  jurisdiction,  and  involves  the  au- 
thority of  the  administrator  to  act.  The  license  to  sell 
is  in  law  incomplete,  as  an  expression  of  the  court  em- 
powering the  administrator  to  act,  until  it  is  made  a 
part  of  the  records  of  the  court  in  which  it  is  required 
to  be  filed.  The  court  or  the  judge  sitting  at  chambers 
speaks  only  through  the  court  records,  and  the  license  is 
ineffectual  to  confer  authority  until  made  a  part  of  the 
records.  In  the  case  last  referred  to,  in  a  concurring 
opinion  by  Post,  J.,  it  is  pertinently  remarked:  "I  take 
it  to  be  an  elementary  rule  of  evidence  that  judicial  pro- 
ceedings are  proved  by  their  records  only,  or,  in  the 
language  of  Mr.  Greenleaf,  a  judgment  is  *the  only  proper 
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and  legal  eyidence  of  itself.'  (1  Greenleaf,  Evidence, 
538.)  In  this  case,  the  authority  of  Hammond,  the  ad- 
ministrator, to  sell  the  land  must  appear  of  record.  It 
must  be  proved  by  a  record  which  the  law  authorizes 
to  be  kept."  The  essential  requirements  of  the  statute 
not  having  been  complied  with,  the  administrator  was 
without  authority  even  to  make  the  attempted  sale  which 
he  engaged  in;  and  if  such  be  the  case,  a  subsequent 
grantee  or  mortgagee  can  not,  we  assume,  be  a  purchaser 
in  good  faith.  There  was  an  entire  absence  of  any  record 
evidencing  authority  to  sell.  The  merest  inspection  of 
the  record^  at  the  time  appellees  olaim  to  have  acquired 
title  to  and  an  interest  in  the  land  in  controversy,  and 
of  which  they  are  charged  with  notice  must  exist,  would 
have  disclosed  that  the  administrator  had  not  proceeded 
according  to  law  in  the  sale  of  the  property  to  which 
they  claim  title  by  a  conveyance  subsequent  thereto. 

We  pass  next  to  the  second  point,  and  a  question  of 
equally  vital  importance  in  the  disposition  of  the  case.  In 
the  attempted  sale  by  the  administrator  of  the  real  es- 
tate in  controversy,  under  the  license  granted  and  the 
deed  of  conveyance  made  in  pursuance  thereof,  it  is.  made 
manifest,  and  beyond  serious  doubt,  that  no  bona  fide 
sale  to  the  nominal  purchaser  was  ever  in  fact  made; 
that  Hurford  in  truth  never  bought  the  property  or  paid 
any  consideration  therefor;  that  the  sale  to  him  was 
colorable  only,  and  a  device  and  scheme  to  obtain  the 
title  thereto  by  the  administrator  in  his  Own  name,  and 
to  whom  the  nominal  purchaser  on  the  day  following 
deeded  the  land;  both  of  such  conveyances  on  the  next 
day  being  filed  for  record  in  the  office  of  the  recorder  of 
deeds  at  exactly  the  same  hour  and  minute,  and  evi- 
dently by  the  same  person.  Hurford,  in  his  testimony, 
says  he  did  not  buy  the  land;  that  he  paid  nothing;  had 
nothing  to  do  with  the  transactions,  save  as  he  was  made 
the  instrumentality  by  which  the  title  to  the  property 
was  acquired  by  the  administrator  in  his  own  name;  and 
that  he  understood  that  this  was  the  only  object  to  be 
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accompliBhed  by  the  conyeyances  in  which  his  name  ap- 
peared as  grantee  and  grantor  respectively.  The  con- 
clusion,  therefore^  is  irresistible  that  in  so  far'  as  there 
was  a  purchase  of  the  property  by  any  person  under  the 
purported  sale  made  by  the  administrator,  he  himself 
was  the  purchaser.  Section  85  of  the  chapter  providing 
for  the  sale  of  real  estate  of  a  decedent  declares  that 
"the  executor  or  administrator  making  the  sale  •  •  • 
shall  not  directly  or  indirectly  purchase,  or  be  interested 
in  the  purchase  of  any  part  of  the  real  estate  so  sold; 
and  all  sales  made  contrary  to  the  provisions  of  this  sec- 
tion shall  be  void.''  To  give  the  section  quoted  a  literal 
construction,  and  hold  the  sale  made  by  the  adminis- 
trator and  the  deeds  made  in  pursuance  thereof  void  and 
of  no  force  and  effect  in  the  strict  legal  sense  of  the  term, 
would  end  the  discussion  of  the  case  and  render  further 
consideration  unnecessary.  If  the  sale  is  void  in  totOy  and 
not  merely  voidable,  the  titles  acquired  by  the  defend- 
ants by  their  subsequent  conveyances  must  fall  to  the 
ground  and  leave  them  without  standing  upon  which  to 
base  the  relief  demanded.  Whether  the  section  shall  be 
so  construed  may  be  said  to  be  an  open  question  in  this 
state.  Whether  the  legislature  intended  that  a  sale  so 
made  should  be  utterly  void  may  not  be  entirely  free 
from  doubt.  It  has  been  frequently  and  well  said  that 
the  terms  "void"  and  "voidable"  are  frequently  used  in- 
terchangeably, and  that  the  word  "void"  is  often  so  used 
when  the  act  so  characterized  is  intended  to  be  voidable 
only.  It  may,  we  think,  well  be  doubted  whether  the 
legislature  intended  that  a  sale  made  in  the  manner  con- 
demned by  the  section  quoted  should  be,  for  all  purposes, 
void  and  as  though  it  had  never  taken  place.  The  pur- 
poses intended  and  objects  to  be  accomplished,  and  the 
legislative  will  with  respect  thereto,  can  probably  be 
better  enforced  and  carried  out  by  construing  the  word 
as  meaning  "voidable,"  and  the  action  condemned  held 
void  upon  the  application  of  any  proper  party  in  a  suit- 
able action,  as  against  all  who  may  rightfully  be  charged 
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with  the  wrong-doing,  excepting  only  innocent,  bana  /We, 
subsequent  grantees  or  mortgagees.  Melms  v.  Pabat 
Brewing  Co.j  66  K  W.  Eep.  [Wis.],  518,  and  cases  therein 
cited.  We  do  not,  however,  finally  decide  the  question, 
preferring,  in  the  present  case,  to  base  our  conclusions 
on  the  assumption  that  the  sale,  under  the  circumstances, 
is  voidable  only,  and  that  only  those  who  claim  subse- 
quently to  the  voidable  sale  with  notice,  of  facts  of  which 
they  are  charged,  and  not  as  good-faith  grantees  or  mort- 
gagees, are  to  be  affected  by  the  acts  upon  which  the  sale 
may  be  declared  void.  This  leads  us  directly  to  the  ques- 
tion of  whether  the  subsequent  mortgagees  and  the  pur- 
chaser at  the  execution  sale  of  the  land  as  the  property 
of  Aaron  B.  Veeder,  may  be  exempted  from  the  force 
and  effect  of  the  fraudulent  and  void  acts  of  the  admin- 
istrator in  attempting  the  sale  of  the  land  to  himself  as 
an  individual,  while  acting  as  the  administrator  of  the 
estate  in  making  a  sale  under  the  order  of  court. 

It  is  repugnant  to  every  sense  of  justice  and  honesty 
of  transactions  between  individuals,  to  permit  a  person 
occupying  a  trust  relation  to  deal  with  the  subject  of 
the  trust  in  such  manner  as  to  permit  his  selfish  and  per- 
sonal interest  to  be  brought  in  conflict  with  the  duties 
imposed  in  the  faithful  execution  of  the  trust  The  pur- 
chase by  an  administrator  for  his  own  use  of  the  property 
of  the  estate  he  represents,  and  the  occupation  by  him  of 
the  dual  position  of  seller  and  buyer,  contravenes  a  pol- 
icy founded  in  wisdom  and  based  on  the  application  of 
sound  principles  of  law.  The  courts  have  universally 
condemned  such  acts  from  time  immemorial,  and  legis- 
latures have  set  their  seal  of  disapproval  thereon  by 
statutory  enactments  declaratory  of  the  common  law  on 
the  subject.  An  instructive  discussion  of  the  underly- 
ing principles,  which  may  be  considered  with  profit,  is 
found  in  Michoud  v.  Oirod,  45  U.  S.,  502,  552,  wherein  Mr. 
Justice  Wayne,  of  the  United  States  supreme  court,  has 
with  much  perspicuity  stated  the  rule  and  policy  of  the 
law  with  respect  to  such  transactions.    The  sale  of  the 
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real  estate  in  question  having  been  made  in  contraven- 
tion of  the  express  provisions  of  the  statute,  and  being 
for  that  reason  void,  it  remains  to  be  seen  whether  the 
subsequent  mortgagees  and  purchaser  at  execution  sale 
may  be  regai*ded  as  good-faith  purchasers  and  entitled 
to  protection  as  such,  or  whether  they  are  in  no  better 
position  than  their  grantor.  To  reach  the  conclusion 
that  they  are  shielded  from  the  consequences  of  the  prior 
illegal  transactions  of  their  grantor,  we  must  hold  that 
not  only  were  they  acting  in  good  faith  and  with  good 
motives  sanctioned  by  law,  but  also  that  the  circum- 
stances attending  the  transactions,  whei-eby  they  became 
the  creditors  of  the  grantor  and  accepted  a  conveyance 
from  him  of  the  real  estate  in  controversy,  were  not  such 
as  to  put  them  on  inquiry  and  charge  them  with  notice 
of  the  defective  title  arising  from  the  unwarranted  acts 
of  the  administrator  respecting  the  sale  of  the  property 
of  the  estate  of  the  intestate.  The  conclusion  is  over- 
whelming that  if  they  in  fact  were  not  aware  of  the  de- 
fective title  of  their  grantor,  they  were  possessed,  or 
could  have  been  possessed  by  reasonable  diligence,  of 
such  information;  and  their  failure  to  obtain  the  same 
must  be  attributable  to  their  own  want  of  observance  of 
care  and  caution  about  a  business  transaction,  of  the  im- 
portance of  the  one  they  engaged  in,  which  an  ordinarily 
prudent  person  would  display  under  similar  circum- 
stances. Let  us  see  what  their  position  was.  They  were 
negotiating  loans  to  the  ostensible  owner  of  the  land  in 
controversy  on  the  faith  of  the  security  of  the  mortgages 
executed  by  him.  Their  security  depended  upon  his  own- 
ership of  the  land.  The  evidence  of  his  title  thereto  was 
a  matter  of  record  open  to  the  inspection  of  all,  and  of 
which  they  were  by  law  charged  with  constructive  notice. 
An  examination  of  his  title  discloses  that  his  wife  died 
intestate,  seized  of  the  land;  that  he  was  appointed  ad- 
ministrator; that  a  claim  of  |627.50  was  allowed  in  his 
favor  as  a  proper  charge  against  the  estate;  that  a  peti- 
tion had  been  filed  by  him  as  administrator  for  license  to 


Vol.  61]  JANUARY  TERM,  1901, ^07 

YmAw  Y.  McKinley-TiannIng'  L.oan  ft  Tnut  Co. 


sell  the  real  estate  of  the  deceased  to  pay  the  debt  as 
aforesaid;  that  no  license^  so  far  as  the  record  discloses, 
had  ever  been  issued,  and  that  the  statute  requiring  the 
petition  and  order  to  sell  real  estate  to  be  filed  in  the 
office  of  the  clerk  of  the  district  court  of  the  county 
where  letters  of  administration  had  been  granted,  had 
not  been  complied  with,  and  no  sufficient  authority  ap- 
peared for  the  sale  thus  made;  that  the  property  was  sold 
— apparently  on  the  day  it  was  advertised  to  be  sold — ^to 
one  individual  for  the  expressed  consideration  of  |3,100; 
and  on  the  next  day,  for  the  same  expressed  considera- 
tion, the  property  was  conveyed  to  the  administrator  as 
an  individual,  who  by  law  was  prohibited,  either  directly 
or  indirectly,  from  purchasing  the  property  which  he  was 
charged  with  the  duty  of  selling  to  the  best  advantage 
and  in  the  interest  of  the  estate  of  which  he  was  a  trustee ; 
and  that  botji  deeds  were  filed  for  record  at  the  same 
time,  and  the  title  thus  conveyed  to  one  who,  by  positive 
enactment  of  law,  is  forbidden  from  buying.  Can  mort- 
gagees, under  such  circumstances  and  in  the  face  of  a 
record  pointing  so  conspicuously  to  fraud  and  wrong- 
doing, be  said  to  hold  title  free  from  the  consequences  of 
such  acts,  and  as  bona  fide  grantees?  There  can  be  but 
one  answer,  and  that  is  in  the  negative. 

In  Bdclielor  v.  Korhy  58  Nebr.,  122,  a  case  where  the 
proper  application  of  the  rule  as  to  notice  imported  by  the 
public  records  to  subsequent  purchasers  was  under  con- 
sideration, and  where  the  questions  involved  are  analo- 
gous to  those  in  the  case  at  bar,  it  is  held :  "The  rule  of 
caveat  emptor  applies  to  a  purchaser  at  a  guardian's  sale  of 
the  real  estate  of  his  ward.  ♦  ♦  ♦  But  the  defendants  in 
error,  though  they  may  have  paid  a  valuable  considera- 
tion for  this  real  estate,  are  not  innocent  purchasers  of 
it.  One  who  purchases  real  estate  at  a  guardian's  sale, 
or  purchases  from  the  vendee  of  that  sale,  must  take  no- 
tice at  his  peril  of  the  authority  of  the  guardian  to  make 
the  sale.  The  doctrine  of  caveat  emptor  applies  to  pur- 
chasers at  guardians'  sales.    •    ♦    •    We  are  not  deciding 
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that  where  a  guardian's  sale  is  absolutely  void  that  any- 
one can  be  protected  as  an  innocent  purchaser  for  value 
of  the  real  estate  sold;  but  what  we  do  say  is  that,  if 
these  defendants  in  error  are  to  suffer  a  loss,  it  is  the 
result  of  their  own  negligence*  There  was  enough  upon 
the  face  of  this  record  to  have  deterred  any  prudent  man 
from  investing  his  money  in  this  property." 

The  supreme  court  of  Michigan,  in  the  case  of  McKay  r. 
WilliamSy  67  Mich.,  547,  holds  to  the  same  rule,  as  is  indi- 
cated by  a  paragraph  of  the  syllabus  in  that  case,  in 
which  it  is  stated:  ^^In  such  a  case,  a  purchaser  of  the 
land  from  the  attorney  in  fact  is  not  a  good-faith  pur- 
chaser, but  is  bound  by  what  appears  in  the  chain  of 
title  through  which  he  claims,  and  is  chargeable  with  the 
fraud  which  appeared  upon  the  face  of  the  conveyances." 
Of  the  same  tenor  are  the  following:  WitUer  v.  Truaxy 
87  Mich.,  324;  Michoud  v.  Girod,  supra. 

It  is,  however,  pleaded  in  the  answer  and  cross-petition 
of  the  appellee,  Fillion,  and  argued  in  brief  of  counsel, 
that  the  real  estate  in  controversy  in  fact  belonged  to 
Aaron  B.  Veeder,  who  was  the  equitable  owner  thereof; 
that  his  wife,  in  her  lifetime,  held  the  legal  title  only  in 
trust  for  his  use  and  benefit;  and  that  even  though  the 
proceedings  by  which  he  acquired  the  legal  title  from  the 
estate  were  unauthorized,  appellee,  having  in  good  faith 
relied  upon  his  title  being  sufficient,  should  be  protected 
as  the  grantee  of  his  beneficial  interest  in  the  land  by 
virtue  of  his  alleged  equitable  ownership.  We  are  unable 
to  give  our  assent  to  this  view  of  the  case.  Conceding  for 
the  moment,  and  for  the  present  purpose  only,  that  the 
administrator  was  the  equitable  owner  when  the  wife 
died,  we  can  not  bring  ourselves  to  believe  that  he 
or  his  grantees  can  be  heard  to  defend  the  title  acquired 
through  the  void  proceedings  mentioned,  by  asserting 
an  equity  in  the  administrator  prior  thereto.  His  every 
act  as  administrator  of  the  estate  is  utterly  repugnant 
and  inconsistent  with  the  idea  that  he  was  the  equitable 
owner  of  the  land.    He  can  not,  under  fundamental  prin- 
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ciples  relating  to  those  acting  in  a  fiduciary  capacity, 
after  accepting  the  trust  and  administering  the  property 
as  belonging  to  the  estate,  be  heard  to  say  that  he  acted 
fraudulently  for  the  purpose  of  gaining  a  personal  ad- 
vantage over  the  estate  he  represented.  He  can  not 
profit  by  his  own  wrong  or  deny  the  title  to  the  real 
estate  which  by  his  every  act  he  has  solemnly  declared 
belonged  to  the  estate  and  not  to  himself.  As  an  indi- 
vidual, he  presents  a  demand  against  the  estate  in  his 
favor  for  a  specified  sum  of  money,  and  as  administrator, 
he  applies  for  and  obtains  a  license  to  sell  the  real  estate 
as  the  property  of  the  intestate  to  satisfy  the  demand, 
and  indirectly  becomes  the  purchaser  thereof.  His 
grantee  now  seeks  to  defend  the  title  thus  acquired,  on 
the  ground  that  he  was  the  equitable  owner  and  obtained 
by  the  proceedings  mentioned  only  that  which  belonged 
to  him.  It  must  be  borne  in  mind  that  the  administrator 
acted  with  full  knowledge  of  all  the  facts  regarding  his 
alleged  equitable  title.  He  deliberately  chose  the  course 
of  conduct  adopted  and  followed,  and  now  to  permit  him, 
or  those  claiming  under  him,  to  deny  the  title  of  the 
estate  and  claim  through  another  source,  is  to  invite  and 
sanction  a  course  of  wrong-doing  contrary  to  law  and 
good  morals.  Assuming  for  the  purpose  of  argument 
that  the  administrator's  sale  was  valid  and  passed  a  good 
title  to  the  purchaser  and  the  present  contest  was  be- 
tween the  heir  or  a  creditor  of  the  estate  on  the  one  side 
and  the  administrator  or  those  in  privity  with  him  on  the 
other,  over  the  proceeds  of  the  sale,  would  it  be  seriously 
contended  that  the  administrator  could  lay  claim  to  the 
proceeds  on  the  ground  that  he  was  the  equitable  owner 
of  the  land?  And  yet,  as  between  him  and  his  grantees 
and  the  appellant,  as  sole  heir  at  law,  the  same  prin- 
ciple is  contended  for  in  the  case  at  bar.  We  do  not 
think  it  can  be  sustained.  The  administrator  must  be 
held  to  be  estopped  by  his  own  acts  from  now  setting  up 
a  claim  to  the  property  in  his  own  right.  The  appellee, 
as  grantee,  claiming  under  and  by  virtue  of  the  title  ac- 
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quired  by  the  administrator  in  the  attempted  sale  of  the 
property,  in  the  manner  mentioned,  is  in  no  better  posi- 
tion to  urge  the  equitable  claim  of  the  administrator 
than  he  is,  and  is  bound  by  the  rule  of  estoppel  to  the 
same  extent.  They  each  are  now  estopped  from  assort- 
ing the  alleged  equitable  title  as  against  the  heir  of  the 
deceased.  In  Herman  on  Estoppel  and  Res  Adjudicata, 
section  1125,  it  is  said:  "An  estoppel  in  pais  may  arise 
from  the  acts  of  an  administrator  and  be  set  up  against 
him.  Thus  an  administrator,  who  finds  property  among 
the  assets  of  the  estate,  and  takes  possession  of  it  as  the 
property  of  the  estate,  and  sells  it,  having  no  claim  to 
it  himself,  it  not  being  claimed  by  any  other  person,  is 
estopped  from  setting  up  a  claim  adverse  to  the  estate, 
and  is  liable  to  the  estate  for  the  property  thus  sold/' 
The  following  authorities  are  also  cited  in  support  of 
the  conclusion  reached  on  the  point  of  estoppel :  Irby  v. 
Kitchen,  42  Ala,,  438;  Miller  v.  Wilkins,  4  S.  E.  Rep.  [Ga.], 
261;  Henderson  v.  Segars,  28  Ala.,  352;  White  v.  Swaitiy  3 
Pick.  [Mass.],  365. 

Eliminating  entirely  the  question  of  estoppel  and  pass- 
ing directly  to  the  proposition  of  the  existence  of  a  trust 
in  the  real  property  in  favor  of  the  husband  of  the  de- 
ceased, we  think  this  proposition  must,  under  the  evi- 
dence, also  be  resolved  against  the  appellee,  Fill  ion.  If 
an  express  trust  is  sought  to  be  established  under  the 
alleged  agreement  of  the  deceased  to  reconvey  to  her 
husband,  then  the  agreement,  resting  in  parol,  comes 
within  the  statute  of  frauds  and  is  ineffectual  to  create  an 
express  trust.  Thomds  v.  Churchill,  48  Nebr.,  266.  If  the 
existence  of  a  resulting  trust  is  relied  on,  then  the  evi- 
dence is  insufficient  to  raise  the  legal  presumption  of  such 
a  trust,  even  though  it  be  conceded,  as  was  found  by  the 
trial  court,  that  the  conveyances  by  which  the  deceased 
acquired  the  legal  title  were  without  a  valuable  or  money 
consideration  on  her  part.  If  made  to  defraud  the  cred- 
itors of  the  grantor,  the  instrument  would  be  valid  as 
between  the  parties,  and  a  court  of  equity  would  not 
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lend  itself  to  grant  relief  to  the  parties  from  the  conse- 
quence of  their  fraudulent  acta.  This  could  only  be  ac- 
complished by  the  creditors  of  the  grantor  who  were  such 
at  the  time  of  the  making  of  such  fraudulent  conveyances. 
If  a  homestead  and  not  subject  to  fraudulent  alienation, 
the  grantee  being  the  wife  of  the  grantor,  the  prima  facie 
presumption  of  law  is  that  it  was  intended  as  a  gift  or 
advancement,  and  that  the  parties  intended  that  the  full 
and  absolute  title,  both  legal  and  equitable,  should  pass 
together  at  the  same  time  and  by  the  same  conveyance. 
Underbill,  Trusts  &  Trustees,  art.  23,  p.  160,  and  cases 
cited;  1  Perry,  Trusts,  sec.  164, 165,  and  authorities  cited. 
There  is  no  competent  evidence  in  the  case  to  rebut  the 
legal  presumption  that  the  conveyances  passed  to  the 
deceased  all  the  title  held  by  her  grantors,  or  warrant 
the  inference  of  a  resulting  trust,  justifying  a  decree  in 
favor  of  the  appellee  under  the  issue  raised  in  that  re^ 
gard.  The  defendant,  Veeder,  testified  that  the  property 
belonged  to  his  deceased  wife  and  not  to  himself.  His 
acts  as  administrator  were  consistent  with  her  ownership 
and  not  his.  His  attempt  to  obtain  title  to  the  property 
in  the  manner  stated,  while  possibly  it  may  be  said  was 
because  he  considered  himself  the  equitable  owner,  and 
adopted  such  means  to  acquire  title,  we  are  of  the  opin- 
ion can  not  be  construed  as  evidence  in  his  favor  for  the 
purpose  of  establishing  his  alleged  ownership.  There  is 
no  other  evidence,  save  the  mere  want  of  consideration 
on  the  part  of  the  deceased  at  the  time  the  property  was 
conveyed  to  her,  that  will  justify  the  conclusion  that  a 
resulting  trust  was  created  in  favor  of  the  husband,  and 
this  we  think  entirely  insufficient.  The  security  and 
stability  of  titles  to  real  estate  requires  that  the  property 
shall  not  be  impressed  with  an  unrevealeil  trust  upon 
doubtful  or  uncertain  grounds;  and  the  burden  is  upon 
the  one  claiming  the  existence  of  the  trust  to  establish 
the  facts  upon  which  it  is  based,  by  clear  and  satisfactory 
evidence.  This,  in  the  present  case,  has  not  been  done. 
The  appellee,  the  Omaha  Loan  &  Trust  Company , claims 
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that  it  should  be  subrogated  to  the  rights  of  the  admin- 
istrator, Veeder,  as  a  creditor  of  the  estate  as  to  the 
amount  of  the  claim  allowed  in  his  favor  as  a  just  debt 
against  the  estate.  We  do  not  think  this  can  upon  legal 
grounds  be  done  as  to  the  indebtedness  claimed  for  re- 
pairs and  improvements  upon  the  real  estate  and  the  in- 
terest on  the  incumbrance  thereon.  As  to  these  items, 
it  wa«  the  legal  dutj  of  the  life  tenant  himself  to  pay  by 
reason  of  his  tenancy.  1  Washburn,  Beal  Properly 
[5th  ed.],  129,  sees.  24a,  25a;  Tiedeman,  Real  Property, 
66,  68.  The  mortgage  was  a  valid  incumbrance  on  the 
estate  of  the  appellant,  and  its  satisfaction  was  prob- 
ably obtained  by  the  loan  made  by  the  mortgage  com- 
pany. In  any  event,  under  the  pleadings  and  the  evi- 
dence, we  are  disposed  to  the  view  that  to  the  extent  of 
the  face  of  the  mortgage  and  the  cost  of  administration 
the  right  of  subrogation  exists;  and  a  lien  in  their  favor 
for  the  sum  of  $396  should  be  adjudged  accordingly. 

It  also  appears  from  the  record  that  at  the  time  of 
the  death  of  the  owner  of  the  land  in  controversy  she 
left  surviving  her  two  children,  the  appellant  and  one 
other,  who  soon  thereafter  and  in  infancy  died.  Under 
the  provisions  of  the  sixth  subdivision  of  section  30,  chap- 
ter 23,  Compiled  Statutes,  entitled  "Decedents,"  the  sur- 
viving brother  succeeded  to  the  inheritance  of  all  the  real 
estate  of  the  deceased  parent,  subject  only  to  the  life 
estate  of  the  father  as  tenant  by  curtesy.  Burke  v.  Burke, 
34  Mich.,  451;  Runey  v.  EdmandSy  15  Mass.,  291;  Estate  of 
De  Castro  v.  Barry,  18  Cal.,  97.  We  are  aware  that  the 
view  thus  expressed  is  not  in  harmony  with  the  opinion 
in  STiellenberger  v.  Ransom,  31  Nebr.,  61,  and  same  case  on 
rehearing,  41  Nebr.,  631.  In  that  case,  however,  this 
provision  of  the  statute  was  entirely  overlooked;  and,  in 
the  face  of  the  plain  statutory  enactment,  the  case  can 
no  longer  be  considered  authority. 

Our  conclusions  are  that  the  sale  made  by  the  admin- 
istrator, by  which  he  became  the  indirect  purchaser  of 
the  property,  is  fraudulent  and  void,  and  that  the  subse- 
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quent  mortgagees  and  purchaser  are  not  entitled  to  pro- 
tection as  good-faith  grantees.  We  also  conclude  that 
the  appellee,  the  Omaha  Savings  Bank,  is  entitled  to  be 
subrogated  to  the  rights  of  the  administrator  as  a  cred- 
itor of  the  estate  to  the  amount  of  f396,  the  same  being 
the  principal  sum  of  the  incumbrance  on  the  land  in  con- 
troversy, and  costs  of  administration,  which  is  a  valid  lien 
on  the  property ;  that  the  mortgagees  and  purchaser  at  ex- 
ecution sale  have  acquired,  by  the  conveyances  under 
which  they  claim,  and  in  the  order  of  priority  as  decreed 
by  the  trial  court,  only  the  interest  and  title  had  and  held 
by  the  said  Aaron  B.  Veeder  in  said  property,  to  wit,  a 
life  estate  as  tenant  by  curtesy,  and  that  the  plaintiff 
should  have  the  title  to  the  property  quieted  and  con- 
firmed in  him  subject  to  the  rights  and  interests  of  the 
appellees  therein  as  heretofore  indicated. 

The  findings  and  decree  of  the  trial  court  are  reversed, 
and  the  cause  remanded  for  further  proceedings  in  har- 
mony with  the  views  herein  expressed. 

Bevmrsbd  and  remanded. 

Sullivan,  J.,  concurring. 

While  concurring  in  the  judgment  of  reversal,  I  ex- 
press no  opinion  on  the  question  of  estoppeL 
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Abatement  and  Bevivor.    See  Judgment,  23,  24. 

1.  Where,  pending  an  action  to  recover  a  debt  secured  by 
mortgage,  plaintiff  sues  in  equity  in  a  federal  court  to 
enforce  his  lien,  as  authorized  by  section  848  of  the  Code, 
the  pendency  of  the  equity  action  did  not  work  the  abate- 
ment of  the  suit  at  law.   Oameau  v.  Kendall 396 

.  2.  A  stipulation  between  the  parties  held  to  be  a  waiver  of 
any  right  to  file  a  plea  in  abatement  because  of  the  pend- 
ency of  prior  actions.  First  Nat.  Bank  of  Sutton  v.  Orosshans,  575 
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Acceesory.    See  CsiinNAi.  Law,  26,  27. 
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Accord  and  Satisfaction.   . 

1.  The  payment  of  a  lesser  sum  than  is  due  on  a  liquidated 
and  undisputed  demand,  does  not  constitute  an  accord  and 
satisfaction.    Sheibley  v.  Dixon  County 409 

2.  An  agreement  of  accord  and  satisfaction,  which  has  been 
performed,  may  be  proved  by  parol,  in  the  absence  of  any 
written  evidence.    Green  v.  Lancaster  County 473 

8.  Where  an  accord  and  satisfaction  has  been  executed  by 
the  county,  the  plaintiff  after  accepting  its  benefits,  can 
not  complain  because  it  was  not  entered  on  the  minutes 
of  the  county  board.    Idem, 

4.  Instructions  in  regard  to  a  plea  of  accord  and  satisfaction, 
hM  correct.   Idem, 

Acknowledgement.    See  Admissions. 

1.  A  mere   irregularity  in  taking  an  acknowledgrment  does 
.not  invalidate  it.    Morris  v.  Linton 537 

2.  The  certificate  of  an  officer  having  authority  to  take  an 
acknowledgment  can  not  be  impeached  by  showing  merely 
that  such  officer's  duty  was  irregularly  performed.    Idem, 

3.  Under  section  6,  chapter  73,  Compiled  Statutes,  1889,  the 
word  "consul"  means  any  person  invested  by  the  national 
government  with  the  functions  of  consul  general,  vice 
consul  general,  consul  or  vice  consul.    Idem. 

(916) 
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Action.    See  Abatokmeht.    Muhicipai.  Cobporattoivb.    LnfrrATimr 
OF  Actions.    QtriErnfo  TmjE. 
In    the   absence   of   a    contract,    one   can    not    maintain  an 
,        action  to  recoYcr  the  value  of  real  estate  while  the  le^al 
title  is  in  the  defendant.  CU^  of  Omaha  v.  Rtdick IC 

Admiasions.    See  Bvidkrcb,  1. 

Adverse  Posseasion.    See  IiA]n>i:x>BD  and  Tenant. 

Title  to  a  part  of  a  country  road  can  not  be  acquired  by  ad- 
verse poRscRsion.     Lydick  v.  State ^ 

Advice  of  Counsel.    See  Kalicioub  Pbosecution. 

Affidavit.    See  Replbvui. 

Agency.    See  Principal  aitd  Aosht. 

Agreements.    See  Contbact. 

Amendments.    See  Appeal  and  Error,  60.    Records.    Statttrs.  1. 

Animals.    See  Carriers. 

Anti-Trust  Law.    See  Corporations,  4,  5,  6, 10. 

Appeal  and  Error.    See  Bnx  op  Exceptions.    Coiikty.    Habeas 
Corpus.    Instructions.    Mortgages. 

Abstract  of  Record, 

1.  An  RprrPPd  printed  abstract  must  include  the  petition  in 
error,  or  an  abstract  of  the  assignments  of  error.   Rn^nri 

V.    Wyckoff    ^ 

2.  Where  a  case  is  submitted  on  an  agrreed  printed  abstract, 
the  court  will  not  look  beyond  the  abstract.    Idem, 

3.  Where  a  cause  is  submitted  under  section  1  of  rule  2,  and 
the  printed  abstract  contains  no  specifications  of  error,  the 
Judgment  will  be  affirmed.  Peoples  Building,  Loan  d  Saving* 
A88*n  V.  Pearltnan  ^ 

Appeal  and  Error, 

4.  Tn  a  cause  brought  to  this  court  on  appeal  the  rulings  of 
the  trial  court  on  the  admission  of  testimony  can  not  be 
reviewed.    State  t?.  Bank  of  Oomtneroe '^ 

5.  Section  675  of  the  Code  does  not  give  the  right  to  have 
reviewed  by  the  supreme  court  on  "appeal"  decisions  by  a 
county  court  in  the  settlement  of  a  decedent's  estate. 
Whdlen  v,  Kitdhen ^ 

AaHgnments  of  Error, 

ft.  A  party  who  claims  that  unnecessary  costs  were  taxed 
against  him  must  point  out  the  items  of  which  he  com- 
plains.   National  Life  Ins.  Co.  v,  BtUler 

7.  Assignments  of  error  not  argued  in  the  brief,  are  deemed 
waived.    Elkhom  Valley  Bank  v.  Marley 
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8.  An  assignment  of  error  as  follows:  '^Errors  of  law  occur- 
ring at  the  trial  and  duly  excepted  to  by  the  said  defend- 
ant at  the  time,*'  is  too  general  to  call  attention  to  any 
particular  instruction.   Missouri  P.  R,  Oo.  v.  Tipton 49 

9.  Assignments  of  error  that  (1)  the  court  erred  in  overrul- 
ing a  demurrer  to  the  petition,  and  (2)  in  giving  judgment 
in  favor  of  the  plaintiff  call  only  for  an  inquiry  as  to 
whether  the  petition  states  a  cause  of  action.  Seven  Valleys 
Bank  v.  Wise 880 

Bill  of  Exceptions, 

10.  A  written  stipulation  of  facts  filed  in  a  cause  forms  no 
part  of  the  record  unless  made  so  by  a  bill  of  exceptions. 
Keeler  t?.  Manwarren   663 

11.  An  assignment  that  the  damages  are  excessive  can  not  be 
considered  in  the  absence  of  a  bill  of  exceptions.  Elkhom 
Valley  Bank  v.  Marley  583 

12.  In  the  absence  of  a  bill  of  exceptions  duly  allowed,  this 
court  can  not  consider  the  evidence  adduced  at  the  trial. 
Bankers  Life  Ass*n  v.  Commissioners  of  Douglas  County 202 

13.  An  agreed  statement  of  facts  not  incorporated  in  a  bill  of 
exceptions  is  not  properly  in  the  record.     Idem 202,  204 

14.  The  evidence  relative  to  the  impaneling  of  a  jury  must  be 
incorporated  in  the  bill  of  exceptions  and  designated  in 
the  certificate  to  make  the  rulings  of  the  court  in  denying 
a  challenge  for  cause  the  subject  of  review.  Difismore  v. 
State  418 

Dismissal. 
13.  The  failure  of  a  litigant  to  file  a  motion  for  a  new  trial  is 
no  sufficient  cause  for  dismissing  his  petition  in  error.  Rfiea 
V,  State   15 

Emdence, 

16.  Where  a  decree  in  equity  is  reversed  and  remanded  for 
want  of  sufficient  evidence  and  on  a  second  trial  de  novo 
additional  evidence  is  introduced,  a  second  appeal  will  be 
considered  on  the  record  then  presented.     First  Nat.  Bank 

of  Sutton  V.  Orosshans  575 

17.  Where  a  trial  court  makes  a  finding  of  fact  it  is  not  un- 
reasonable to  hold  that  there  exists  some  testimony  relat- 
ing to  the  subject,  even  though  it  be  claimed  the  evidence 
does  not  support  the  conclusion  reached.  Blue  Valley  Lumber 
Co,  V.  Conro 39 

18.  The  competency  of  opinion  evidence  is  largely  in  the  dis- 
cretion ol  the  trial  judge,  and  unless  it  is  clearly  inadmis- 
sible the  ruling  will  not  be  disturbed.  Jerabek  v.  Kennedy, ..  349 
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19.  Where  it  has  been  held  on  error  that  a  petition  states  a 
good  cause  of  action,  evidence  sustaining  the  allegations 
thereof  will  support  a  verdict  for  the  plaintiff.  Oarneau  v, 
Kendall 396 

20.  Error  can  not  be  predicted  upon  the  admission  of  evidence 

in  a  cause  tried  without  a  jury.   Sheibley  v,  Dixon  County. . .  409 

21.  A  finding  without  any  evidence  to  support  it,  will  be  set 
aside.   Ackerman  v.  Ackemian 72 

22.  Evidence  held  insuflicient  to  support  the  verdict  or  finding: 

Charge  of  Criminal  Fraud. 
Bohu  t?.  Stale  218 

Allegation  as  to  Fraud  or  Mistake  in  Weight  of  Cattle. 
Bank  of  Stockham  v.  Alter 359 

Action  in  Replevin. 
Union  State  Bank  v.  Mutton 571 

Foreclosure  of  Tax  Lien. 
Carmen  v.  Harria 635 

To  Establish  a  Resulting  Trust. 
Teeder  v,  McKinley-Lanning  Loan  d  Trust  Co 892 

23.  A  finding  based  on  conflicting  evidence,  will  not,  ordinarily, 
be  disturbed  on  review. 

Confirmation  of  Sale. 
Buck  V.  Stuben 70 

Quia  Timet. 
Ro88  V,  McManigal 90 

Exemption  from  Taxation. 
Watnon  V,  Cowles 216 

Action   for   Service    as   Laborer. 
Kuhn  V,  Nelnon 224 

Action  on  Contract  of  Sale. 
Blue  Valley  Lumber  Co.  v.  Conro  39 

Malicious  Prosecution. 
Jensen  v.  HaUtead  249 

Appraisement. 
National  Bank  of  Commerce  v,  Kinkead 264 

Sale  and  Warranty. 
Seymour  v.  Phillips  282 

Defense  of  Usury.     - 
Meisner  v.  Moore 405 

Foreclosure  of  Tax  Lien. 
McCnllough  v.  Dovey 675 

Question  of  Insanity. 
Boyd  v.MulvihUl 878 
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24.  Evidence  found  sufficient  to  support  finding  or  judgment: 

Dedication  of  Land  for  Highway. 
Streeter  v.  Stalnaker 205 

Fraudulent  Transfer. 

Brown  v,  Sloan 237 

Ellia  V,  Muifselman 262 

Claim  for  Witness  Fees. 
Dunn  V.  Douglas  County 179 

Horse  Theft. 
Tatum  V.  State 229 

Objections  to  Appraisement. 
National  Bank  of  Commerce  v.  Kinkead 264 

Prosecution  for  Rape. 

Spaulding  v.  State  289 

George  r.  State 669 

Possession  of  Real  Property. 
Pinkham  v,  Pinkham 336 

Action  to  Recover  Proceeds  of  Foreclosure. 
Bank  of  Stockham  v.  Alter 359 

To  Support  Order  Levying  Special  Assessment  for   Bene- 
fits Received  for  Constructing  Drainage  Ditch. 
Dodge  County  r.  Acorn 376 

Contract   for  Services. 
Qreen  d  Van  Duyn  v,  Lancaster  County 473 

Consideration  for  Instrument. 
Morris  v.  Linton 537 

Foreclosure  of  Lien. 
First  Nat.  Bank  of  Sutton  v.  Orosshans 575 

Trial  for  Robbery. 
Trimble  v.  State 604,  608 

Negligence  of  Common  Carrier. 
OMcagOy  B,  d  Q,  R,  Co.  v.  Williams 608 

Action  on  Covenant. 
Johnson  v.  Hesser 631 

Foreclosure  of  Mortgage  Lien. 
Philadelphia  Mortgage  d  Trust  Co.  v.  Oyler  and  Directors  of 

Ins.  Co.  V.  Oyler 702 

Suit  by  Heir. 
Tecumseh  Nat.  Bank  v.  McOee 709 

Enjoining  the  Registration  of  a  Mortgage — Release  Claimed 

to  Have  Been  Delivered  as  an  Escrow. 
Matteson  v.  Smith 761 


920  INDEX. 

Appeal  and  Error — continued. 

Lien  of  Mortgage. 

Oreenwood  v.  Ingersoll 785 

Carnal  Knowledge  of  Child. 

Chapman  v.  State  888 

Exceptions  and  Objections. 

25.  Where  no  exception  is  taken  to  a  ruling  sustaining  a  de- 
murrer but  leave  to  amend  is  given,  error  is  waived. 
Robertson  v,  Hamilton 791 

26.  Objections  to  the  confirmation  of  a  judicial  sale,  not 
argued  in  the  briefs,  are  waived.  State  v,  German  Siivinffs 
Bank 87 

27.  Kulings  on  instructions  can  not  be  considered,  unless  the 
objections  were  iirst  presented  to  the  trial  court.   Missouri 

P,  R.  Co,  V.  Tipton 49 

Elkhcrn  Valley  Bank  v,  Marley 583 

Final  Orders. 
28  A  decree  is  not  final  and  appealable  until  nothing  remains 
to  be  done  but  to  execute  its  provisions.  Parmele  v.  Schroeder^  553 

29.  A  decree  on  foreclosure,  authorizing  a  deficiency  judgment 
if  the  property  did  not  sell  for  enough  to  satisfy  the  de- 
cree, is  not  final  and  appealable.   Idem, 

30.  A  judgement  fixing  the  personal  liability  of  a  defendant  in 
a  foreclosure-suit,  can  be  reviewed  only  after  a  deficiency 
judgment  has  been  rendered.  National  Life  Ins,  Co.  v.  Fitz- 
gerald  692 

31.  A  decree  foreclosing  a  real  estate  mortgage,  with  provis- 
ions for  sale,  is  a  final  order.  Schuyler  Building  d  Loan 
A88*n  V.  Fulmer  68 

Harmless  Error. 

32.  To  justify  the  reversal  of  a  decision  of  the  trial  court, 
prejudicial  error  must  be  shown.    Buck  v.  Stuben 70 

33.  To  obtain  a  reversal  of  an  order  of  the  trial  court,  preju- 
dicial error  must  be  shown.  State  v.  German  Savings  Bank. . .    87 

Issues, 

34.  In  a  trial  on  an  appeal  from  a  justice  court,  the  identity  of 
issues  must  be  preserved,  except  in  case  of  new  matter 
arising  after  the  trial  below.   Robertson  v.  Hamilton 791 

Law  of  the  Case.    Subsequent  Appeal. 

35.  Questions  decided  on  a  former  review  become  the  law  of 
the  case.    Chicago,  B,  d  Q.  R,  Co.  v.  Yost 530 

36.  Decisions  on  review  become  the  law  of  the  case  and  settle 
conclusively  the  pointo  adjudicated.  Anheuser-Busch  Brew- 
ing Ass'n  V.  Hier  582 

37.  When  a  question  in  controversy  has  been  once  squarely  de- 
cided, the  decision,  if  acquiesced  in  or  if  not  recalled,  be- 
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comes  the  law  of  the  case  and  is  binding  npon  the  parties 
and  those  claiming  through  or  under  them,  in  all  subse- 
quent stages  of  the  litigation.  Smith  v,  Neufeld 699,  701 

38.  Where,  on  appeal,  a  question  is  clearly  presented  and  fully 
determined,  the  decision  will  be  deemed-  the  law  of  the 
case  in  all  subsequent  proceedings.   Holt  v,  Schneider 370 

39.  A  judgment  for  the  defendant  upon  sufficient  pleadings 
and  evidence  will  not  be  reversed  because  another  judge  of 
the  same  court  had  sustained  a  general  demurrer  to  the 
answer,  the  answer  having  afterward  been  amended,  and 
this  is  the  rule  although  no  evidence  is  offered  sustaining 
the  new  allegations  of  the  answer.  Perry  v.  Baker 841 

40.  Where,  on  review,  it  has  been  held  that  the  evidence  in 
the  trial  was  insufficient  to  support  an  allegation,  but  on 
retrial  such  evidence  is  substantially  the  same,  the  former 
ruling  is  the  law  of  the  case.  Bank  of  Stockham  v.  Alter 359 

41.  Questions  of  law  determined  on  a  former  appeal  will  not, 
ordinarily,  be  re-examined  on  a  subsequent  appeal.  School 
District  V,  Fiske  3 

Motion  for  New  Trial. 

42.  No  motion  for  a  new  trial  is  necessary  where  the  error 
complained  of  is  that  the  pleadings,  taken  together,  do 
not  support  the  judgment.  Ames  v,  Parrott 847 

Motion  for  Rehearing, 

43.  Arguments   or  citations   of  authorities   have  no   place   in 

a  motion  for  a  rehearing.   Crawford  Co.  t?.  Hathaway 317 

44.  A  motion  for  a  rehearing  should  concisely  state  the  ground 
npon  which  the  decision  is  assailed.  Idem, 

Parties. 

45.  A  party  not  prejudiced  by  a  ruling  complained  of  has  no 
ground  for  complaint.  First  Nat.  Bank  of  Sutton  v.  Qrosshans,  575 

46.  A  party  whose  rights  are  not  affected  by  an  erroneous  de- 
cree, is  not  entitled  to  have  such  decree  set  aside  or  modi- 
fied.  Pinkham  v.  Pinkham  836 

47.  A  party  can  not  complain  of  en  adverse  ruling  upon  an  ob- 
jection which  is  so  indefinite  as  to  be  unintelligible.  Mc- 
Pherson  v.  Commercial  Nat.  Bank 695 

Plcailing. 

48.  A  decision  of  this  court  holding  that  a  petition  states  a 
cause  of  action  is  an  adjudication  that  the  facts  pleaded 
will,  if  admitted  or  proved,  entitle  the  plaintiff  to  the  re- 
lief demanded.   Smith  v.  Ncufcld "B99 

Presumptions. 

49.  Nothing  appearing  to  the  contrary,  it  will  be  presumed 
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that  the  judgment  appealed  from  was  within  the  pleadings 
and  justified  by  proof.  Carter  v.  Gibson 207 

50.  Where  the  court  sets  aside  an  order  of  dismissal  in  an  ac- 
tion by  an  administrator  and  substitutes  the  heir  at  law  as 
plaintiff,  it  will  be  presumed  proper  in  the  absence  of  a  bill 

of  exceptions.   Tecumseh  Nat,  Bank  v,  McOee 709 

51.  In  the  absence  of  a  bill  of  exceptions,  it  will  be  presumed 
that  there  was  evidence  sufficient  to  support  an  order  ap- 
proving the  report  of  a  receiver.   State  v.  'Nebraska  Savings 

d  Exchange  Bank 496 

52.  An  order  confirming  a  sale  of  real  estate  is  presumed,  in 
the  absence  of  a  bill  of  exceptions,  to  have  been  supported 

by  sufficient  evidence.  Keeler  v,  Manwarren 663 

53.  Where  no  reply  appears  in  the  record  and  there  are  other 
issues  on  which  the  cause  was  properly  triable,  it  will 
not  be  presumed  that  the  cause  was  tried  on  matters  ad- 
mitted by  the  pleadings.    Ames  v.  Parrott 847 

54.  An  order  denying  a  motion  to  vacate  an  appraisement  as 
too  low  will,  in  the  absence  of  a  bill  of  exceptions,  be  pre- 
sumed to  be  correct.  Johnston  v.  Craig 98 

Reversal,    Deteimination  of  Causes,    Proceedings  Below. 

55.  On  reversing  a  cause,  it  is  within  the  discretion  of  the 
appellate  court  to  either  render  such  judgment  as  should 
have  been  rendered  by  the  lower  court,  or  to  remand  the 
cause  for  a  new  trial,  or  vdth  instructions  to  enter  judg- 
ment without  a  second  trial.  ChicotjOy  B.  d  Q.  R.  Co,  v.  Yost..  530 

56.  The  burden  of  proof  is  upon  the  one  asserting  error,  and 
until  the  error  is  made  to  appear  from  the  record  the  judg^ 
ment  complained  of  will  not  be  disturbed.  State  v.  Nebraska 
Savings  d  Exchange  Bank 496 

57.  If  the  record  shows  jurisdiction  of  the  taxing  authorities 
in  levying  a  special  assessment  and  no  substantial  defect  is 
pointed  out  the  judgment  denying  the  enforcement  of  the 
lien  will  be  reversed.    John  v.  Connell 267 

58.  Where  a  decree  was  rendered  denying  one  of  the  litigants 
any  relief  and  taxing  him  with  half  the  costs,  and  it  was 
reversed,  it  also  reversed  the  decree  as  to  costs.    Olson 

V.  Lamb  484 

59.  Where  a  finding  in  favor  of  one  of  the  litigants  does  not 
include  interest,  the  trial  court  does  not,  by  refusing  to 
render  judgment  for  interest,  disobey  the  mandate  of  this 
court  directing  it  to  render  judgment  for  the  amount 
found  due.   State  v.  Norris 461 

60.  Where  on  appeal  to  this  court  in  an  equity  action  the  de- 
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cree  is  reversed  and  the  cause  remanded  with  instmctions 
to  retake  an  accounting,  the  trial  court  may  permit  an 
amendment  to  the  pleadings  and  a  trial*  de  novo,  Olson 
V.  Lamb  484 

61.  Where  the  findings  of  a  referee  have  the  effect  of  a  special 
verdict  and  the  judgment  is  reversed  for  error  not  affect- 
ing the  findings,  this  court  will  render  the  proper  judgment 
or  remand  the  cause  with  directions.  Hayes  County  v, 
Christner 272 

62.  An  opinion  filed  on  appeal  on  consideration  of  a  motion, 
having  fully  disposed  of  the  merits  of  the  controversy,  and 
determined  the  final  Judgment  to  be  rendered,  the  final 
judgment,  already  determined,  will  be  entered.    Artnstrong 

V.  Mayer 355 

Supersedeas.    Stay, 

63.  Confirmation  of  a  judicial  sale  made  under  a  decree  of  fore- 
closure after  the  expiration  of  the  stay,  but  during  the 
pendency  of  the  appeal,  is  proper.  Johnston  v.  Craig 98 

64.  A  bond  conditioned  solely  as  required  to  supersede  a  judg- 
ment directing  the  payment  of  money,  does  not  arrest  a 
confirmation  of  sale.    Idem. 98,  100 

Transcript. 

65.  Error  can  not  be  successfully  predicated  upon  a  ruling 
where  the  record  is  contradictory  as  to  what  the  ruling 
was.    Dinsmore  v.  State  ^ 418 

66.  The  record  must  show  facts  from  which  it  may  be  inferred 
that  a  reply  was  waived,  or  that  the  appellate  court  may 
know  the  issues  in  fact  tried,  in  order  that  no  advantage 
may  be  taken  of  want  of  reply;  the  trial  having  proceeded 

on  the  theory  that  a  reply  had  been  filed.   Ames  v.  Parrott. .  847 

Appointment.    See  BscisiyEBS. 
Appraisement.     See  Exectttion. 
Argument  of  Counsel.    See  Tbial,  3-5. 

Assault.    See  Homicide. 

1.  On  the  trial  of  a  person  charged  with  the  crime  of  ma- 
liciously shooting  virith  intent  to  kill  and  wound  it  is  not 
error  to  permit  the  state  to  show  that  the  motive  for  the 
act  was  robbery.  Jerome  v.  State 459 

2.  It  is  not  error  to  tell  the  jury  in  a  prosecution  for  assault 
with  intent  to  wound  that  they  have  nothing  to  do  with 
the  question  of  punishment.   Clary  v.  State 688 

Assessment.    See  Drains.    Municipal  Corporations.    Taxation. 
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AMig^ninentB.  See  Estoppel,  3.  Insurance,  6.  Judgment,  3.  Lanik 
LOBD  AND  Tenant.    Taxation,  18. 
Where  plaintiff,  after  suit  commenced,  transfers  his  inter- 
est,  the   action   may    be   continued   in    the   name   of    the 
original  plaintiff  or  his  transferee.  McCullough  v.  Dorey....  675 

Assignments  of  Error.    See  Appeal  and  Error,  6-9. 

Associations.    See  Building  and  Loan  Associations. 

Attachment.    See  Garnishment. 

Levy.    Lien. 

1.  Statutory  provisions  for  the  levy  of  an  attachment  are  to 

be  strictly  pursued.    Amea  v.  Parrott 847 

2.  Under  section  203  of  the  Code  the  plaintiff  in  attachment  is 
not  a  proper  witness  of  the  levy  thereof.    Tdem. 

3.  Where  an  attachment  is  levied  on  real  estate  fraudulently 
conveyed  by  an  attachment  debtor  to  hinder,  delay  and  de- 
fraud creditors,  the  attaching  creditor  acquires  a  lien  on 
the  interest  of  the  debtor,  though  the  title  is  in  another. 
Westcrvelt  v,  Hagge 647 

4.  Where  the  attached  premises,  which  have  been  fraudulently 
alienated  before  the  levy,  are  reconveyed,  the  lien  becomes 
enforceable,  as  though  no  conveyance  had  been  made.  Idetn, 

5.  Under  the  facts  as  disclosed  by  the  record,  the  attachment 
creditor  was  not  guilty  of  laches  in  enforcing  the  lien.  Idem. 

6.  Where,  pending  litigation  after  levy  of  attachment,  an- 
other acquires  a  lien,  he  is  chargeable  with  notice  of  the 
rights  of  the  plaintiff  in  the  attachment.   Idem, 

7.  Evidence  held  to  show  a  levy  of  attachment  on  real  estate 
to  have  been  made  in  compliance  with  the  statutes.    Idem, 

8.  An  attachment  creditor  held  to  have  acquired  no  valid  lien 
as  against  a  creditor  of  a  grantor  acquiring  a  lien  by  the 
voluntary  incumbrance  of  the  debtor,    Ideni. 

9.  An  attachment  lien  on  land,  the  title  to  which  is  in  the  at- 
tachment debtor,  is  subject  to  every  equity  existing  against 
the  debtor  at  the  time  of  the  levy.    Idem. 

10.  Service  of  order  on  occupant  of  real  estate  is  a  compli- 
ance with  the  statute.    Idem, 

Attorney.    See  County  Attorney.    Trial,  3-5. 

Admission  to  Practice. 
X,  By  the  act  of  1895  (Session  Laws,  ch.  6)  the  power  to  license 
attorneys  to  practice  in  the  courts  of  this  state  has  been 
lodged  exclusively  in  the  supreme  court.    In  re  Admission 
to  the  Bar 58 
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Attorney — continued, 

2.  No  one  but  a  citizen  of  the  United  States  and  a  resident 
of  the  state  of  Nebraska  can  be  admitted  to  practice  gen- 
erally in  the  courts  of  said  state.   Idem, 

8.  A  practicing  attorney  in  good  standing  in  the  courts  of  a 
sister  state,  a  territory  or  a  foreign  country,  having  an 
interest  in  a  cause  pending  in  any  of  the  courts  of  this 
state,  may,  in  the  discretion  of  such  courts,  be  permitted 
to  appear,  for  some  purposes.    Idem. 

4.  A  minor  can  not  be  admitted  to  practice  in  the  courts  of 
this  state.    Compiled  Statutes,  ch.  2,  sec.  7.    Idem, 

6.  Under  the  provisions  of  section  2,  chapter  7,  Compiled 
Statutes,  attentive  study  in  the  office  of  a  practicing  at- 
torney for  two  years,  or  regular  graduation  from  the  col- 
lege of  law  of  the  university  of  Nebraska,  is  absolutely 
required.    Idem. 

6.  The  "practicing  attorney,"  in  whose  office  the  statnte  re- 
quires the  studies  of  the  applicant  to  be  duly  pursued,  Is 
one  who  resides  and  practices  in  this  state.    Idem, 

7.  A  district  court  has  no  authority  to  admit  a  person  to  prac- 
tice law  in  this  state.  Such  admission  and  any  action  taken 
in  reliance  thereon  is  wholly  void.    Idem, 

8.  A  foreign  attorney  is  not  permitted  to  commence  actions 
or  to  sigti  pleadings  or  papers  on  behalf  of  any  litigant. 
Idem 58,  60 

9.  An  alien  can  not  well  take  the  oath  required  of  attorneys 
and  counselors  at  law  by  section  4  of  chapter  7,  Compiled 
Statutes,  1899.    Idem 58,  59 

10.  Graduation  at  a  foreign  university  of  law,  is  not  a  sufficient 
statutory  qualification  for  admission  to  practice  in  the 
courts  of  this  state.    Idem 58,  60 

Attorney  and  Client.    See  Malicious  Pbosecution.  Pbincipal  and 
Agent.    Witness,  5. 

1.  Advice  of  attorney  no  defense  in  an  action  for  malicious 
prosecution  unless  he  is  in  possession  of  all  the  facts. 
Jensen  v.  Halstead 249 

2.  An  attorney  may  have  authority  to  collect  a  note  and 
mortgage  for  his  principal  without  having  the  same  in  his 
possession.  Orient  Ins.  Co.  v.  Hayes 173 

8.  An  attorney  in  fact  for  one  against  whom  a  judgment  has 
been  rendered  on  the  docket  of  a  justice  of  the  peace  has 
such  an  interest  as  to  entitle  him  to  demand  a  transcript 
of  such  judgment.    State  v,  Ellsworth 444 

4.  Where  the  value  of  an  attorney's  services  rendered  by  a 
receiver  is  admitted  or  established  it  is  an  abuse  of  discre- 
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Attorney  and  Client — concluded. 

tion  to  reduce  the  amount  below  the  value  because  the  cor- 
poration is  insolvent  and  the  attorney  had  received  a  large 
volume  of  business.   Stone  v.  Omaha  Fire  Ins,  Oo 834 

Bankruptcy.  l 

A  discharge  in  bankruptcy  Is  no  defense  to  an  action  based 

upon  the  defendant's  fraud  while  acting  as  an  officer  or  in  | 

any  fiduciary  capacity.    Oemer  v.  Yates 100 

Banks  and  Banking.    See  Judoicent,  12. 

1.  Money  collected  by  a  bank  for  another  is  not  a  part  of  the 
assets  of  the  bank  and  on  its  insolvency  is  a  preferred  claim 
for  the  use  of  the  owner.  State  v.  Bank  of  Commerce 181 

2.  The  failure  of  a  creditor  to  file  a  claim  within  the  time  fixed 
by  the  order  of  the  court,  does  not  warrant  another  cred- 
itor charged  with  knowledge  to  act  on  the  assumption 

.  that  it  will  not  be  presented.    Idem 22 

8.  Where  security  on  real  estate  has  been  taken  by  a  national  i 

bank  on  a  contemporaneous  loan,  the  same  may  be  en- 
forced, notwithstanding  the  provisions  of  the  United  States 
statutes  prohibiting  that  character  of  security.  First  Nat. 
Bank  of  Sutton  v,  Cfrosshans 575 

4.  In  an  action  on  a  certificate  of  deposit,  a  petition  which 
alleges  that  the  certificate  was  duly  issued,  that  plaintiff 
is  the  owner  of  it,  that  it  was  duly  presented  and  pay- 
ment refused,  and  that  defendant  claims  to  have  a  partial 
defense,  can  not  be  successfully  assailed  by  general  de- 
murrer. Seven  Valleys  Bank  v.  Wise 880 

False  Report, 
6.  A  published  report  of  the  financial  condition  of  a  bank  in 
which  the  resources  and  liabilities  are  equally  inflated  is 
not  such  a  material  misrepresentation  as  will  support  an 
action  for  deceit,  unless  the  condition  of  the  bank  is 
*  thereby  made  to  appear  better  than  it  actually  is.  Ger- 
ner  v.  Yates 100 

6.  A  published  statement  of  a  bank  in  which  a  portion  of  its 
overdrafts  is  described  as  "loans  and  discounts**  is  mate- 
rially false.    Idem, 

7.  A  report  of  a  national  bank  to  the  comptroller  of  the  cur- 
rency can  not  be  made  the  basis  of  an  action  for  deceit 
because  the  item  of  interest  on  rediscounts  was  deducted 
from  undivided  profits  instead  of  being  made  to  appear 
specifically  in  such  report.    Idem, 

8.  In  an  action  for  deceit  against  the  officers  of  a  national 
bank,  who  published  a  false  report  as  to  its  financial  con- 
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Banks  and  Banking — concluded. 

dition,  one  of  the  directors  can  not  escape  liability  on  the 
gronnd  that  there  was  no  special  reliance  on  him  if  it  ap- 
pear that  the  plaintiff  relied  on  the  report  and  the  entire 
directorate.    Idem. 

Bastardy.    See  Habeas  Corpus. 

1.  A  suit  against  the  putative  father  of  a  bastard  child,  is  a 
civil  action  accompanied  by  the  extraordinary  remedy  of 
arrest  and  imprisonment  to  enforce  a  judgment.  In  re 
Walker 803 

Jurisdietion, 

2.  A  justice  of  the  peace  obtains  jurisdiction  in  a  bastardy 
case  by  the  iiling  of  a  verified  statutory  complaint,  the  issu- 
ance of  a  warrant  and  its  execution.    Idem, 

3.  The  jurisdiction  of  the  district  court  in  a  bastardy  pro- 
ceeding is  acquired  by  the  filing  of  the  transcript.  Idem. 

Non-appearance,   Trial, 

4.  Where  the  defendant  fails  to  appear  in  the  district  court, 
and  enters  no  plea,  the  case  may  be  tried  by  the  court 
without  a  jury.    Idem, 

6.  The  district  court,  having  acquired  jurisdiction,  may  hear 

the  case  and  render  judgment,  even  in  the  absence  of  the 

defendant.   Idem, 

Police  Power, 

6.  The  bastardy  act  is  an  exercise  of  the  police  power  of  the 
state  to  enforce  a  moral  obligation.  Idem, 

Process, 

7.  The  execution  of  the  process  in  a  bastardy  case  serves  the 
same  office  as  the  service  of  a  summons  in  an  ordinary 
civil  action.  Idem 803,  817 

Recognizance, 

8.  An  action  upon  a  forfeited  recognizance  taken  under  the 
provisions  of  section  3,  chapter  37,  Compiled  Statutes,  1899, 
must  be  brought  in  the  name  of  the  state,  the  obligee 
named  in  the  recognizance.   Myers  v,  Baughman 818 

9.  A  recognizance  ifiven  under  section  3  of  chapter  37,  Com- 
piled Stat^ites,  1899,  is  not  a  bond  of  indemnity  for  the  pay- 
ment of  the  judgment  which  may  be  ultimately  recovered 
in  the  action.   Idem. 

10.  The  amount  of  liability  upon  a  forfeited  recogfnizance  in 
bastardy  is  the  penal  sum  named  therein  with  interest 
thereon  from  the  date  of  the  forfeiture.  Idem, 

Bigamy. 

1.  The  mere  allegation  or  averment  of  a  marriage  as  a  fact 
implies  that  the  marriage  was  legal.   Hills  v.  State 589 

2.  A  wife  is  a  competent  witness  against  her  husband  in  a 
prosecution  for  bigamy.    Idem. 
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Bill  of  Bze«ptloiis.    See  Appkal  and  Erbob*  10-14. 

A  motion  to  quash  a  bill  of  exceptions  is  of  no  avail  where 
no  bill  has  been  settled.  Rhea  v.  State 15 

Bills  and  Hotes.    See  Byidercs,  13.    Guabaittt.    Limitation  or 
Actions,  10. 

1.  Evidence  held  to  sustain  finding  as  to  fraud  or  mistake  in 
weight  of  cattle  for  which  the  note  sued  on  was  given. 
Bank  of  atockham  V.  Alter 359 

Pay  Check, 

2.  An  order  or  **pay  check*'  drawn  by  a  paymaster  of  a  rail- 
road company  on  the  assistant  treasurer  is  not  drawn 
against  a  third  party  but  on  the  party  from  whom  the 
debt,  for  which  the  pay  check  is  given,  is  due.     Chicago^ 

B,  d  Q,  R,  Co.  V.  Bums : .  793 

3.  A  pay  check  given  to  an  employee  of  a  railroad  company, 
drawn  on  the  assistant  treasurer,  and  made  payable  at 
either  of  several  banks,  is  not  a  check  on  either  of  the 
banks,  and  the  company,  not  the  bank,  is  the  drawee.  Idem, 

4.  In  an  action  to  recover  on  a  pay  check  stolen  from  the 
plaintiff,  the  question  of  negligence  was  for  the  jury.  Idem, 

Payment. 

5.  Where  the  payee  of  a  pay  check  drawn  to  him  or  his 
order  is  robbed  of  it,  and  his  indorsement  forged,  and 
payment  made  to  an  unauthorized  holder,  the  payee  may 
recover  from  the  drawee  the  amount  due  him  as  evidenced 
by  the  order.  Idem, 

6.  Where  the  drawee  of  a  pay  check  pays  it  under  a  forged 
indorsement,  he  can  not  predicate  an  estoppel  by  negli- 
gence thereon,  unless  the  negligence  is  the  proximate  cause 
of  the  forgery  being  taken  as  genuine.   Idem, 

Transfer, 

7.  Where  a  negotiable  promissory  note  is  indorsed  and  trans- 
ferred before  due  as  collateral  security,  the  pledgee  without 
notice  is  a  holder  for  value.  Connecticut  Trust  d  Safe  De- 
posit Co,  V,  Fletcher 166 

Usury. 

8.  Where  the  defense  of  usury  is  established,  the  mere  in- 
troduction of  a  promissory  note  duly  indorsed  is  insuffi- 
cient to  prove  that  the  plaintiff  is  an  innocent  holder  for 
value  before  naturity.   Male  v.  Wink 748 

9.  Where  the  defense  of  usury  is  established  the  burden  is  on 
plaintiff  to  show  that  the  note  was  indorsed  before  ma- 
turity to  a  bona  fide  purchaser  for  value  without  notice.  Idem. 

Blue  Prints.    See  Evidence,  3. 

Bona  Fide  Purchaser.    See  Bills  and  Notes,  7.    Executors  and 
Admin  isTRATOBS,  7. 
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Bonds.  See  Bastardt.  Costs.  County,  23.  Office  and  Officers,  8. 

Bridges. 

1.  Is  an  approach  a  part  of  a' bridge?  Sioux  City  Bridge  Com- 
pany r.  Dakota  Cmtnty 76,  81 

2.  Bridge   in   question  held  to  be  part  of  railroad.     Chicago^ 

B.  d  Q.  R.  Co,  V.  RichardHon  County 519,  530 

Briefs.    See  Appeal  and  Error,  7,  26. 

Building  and  Loan  Associations.    See  Statutes,  20-23. 

1.  The  policy  of  this  state  is  to  prohibit  the  transaction  of 
business  by  foreign  building  and  loan  associations  unless 
duly  authorized  by  the  proper  authorities.  Henni  v.  Fidelity 
Building  d  Loan  A88*n 744 

2.  A  foreign  building  and  loan  association,  having  failed  to 
comply  with  the  laws  of  this  state,  is  not  entitled  to  en- 
force a  contract  made  within  the  state,  though  it  pro- 
vided that  it  should  be  governed  by  the  laws  of  the  state 
where  the  association  is  a  resident.   Idem. 

Bullet  ICark.    See  Evidence,  4. 

Burden  of  Proof.  See  Bills  and  Notes,  9.  Fraudulent  Convey- 
ance, 12, 13.  Highways,  4.  Instructions,  2-4.  Mortgages, 
20.    Trusts,  5. 

Carriers. 

Personal  Injury, 

1.  When  one  is  injured  while  a  passenger  on  a  railroad  train, 
the  presumption  is  that  such  injury  was  caused  by  the 
negligence  of  the  carrier.  Chicago,  B,  d  Q.  R,  Co.  v.  Wolfe. . . .  502 

2.  A  carrier  is  liable  for  damages  resulting  from  injuries 
sustained  by  a  passenger,  unless  the  latter  was  guilty  of 
criminal  negligence.   Idem. 

Shipment  of  Lire  Stock. 

3.  A  railroad  company  is  bound  to  provide  cars  fit  and  suit- 
able for  live  stock  under  existing  conditions,  and  to  ex-  - 
ercise  due  care  to  transport  safely.    Chicago,  B.  d  Q.  R.  Co. 

V.  WilliamB  608 

4.  Where  a  shipper  of  live  stock  does  not  agree  to  furnish  a 
caretaker,  and  some  of  the  animals  die  or  are  injured  for 
want  of  due  care,  the  carrier  is  liable.   Idem, 

5.  Where  a  shipper  of  live  stock  agrees  to  furnish  a  care- 
taker and  fails  to  do  so  the  carrier,  with  know^ledge  of 
such  failure,  is  liable  for  any  loss  resulting  for  want  of 
proper  care.    Idem. 

Certiorari.    See  Appeal  and  Error. 

Cestui  Que  Trust.    See  Trusts,  7.  -, 

63  ,  ^ 
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ChallMige.    See  Jubt. 

Chattel  ICortgrages. 

1.  An  instruction  in  a  aruit  for  the  proceeds  of  a  foreclosure 
sale,  held  correct.  Bank  of  HUtclcham  v.  Alter 359 

2.  A  mortgagee  on  a  thing  non  in  ease  discussed.   Brown  v,  NeiUon,  765 

Deneription, 

3.  Descriptien  in  chattel  mortgage  held  void  for  uncertainty. 
Vtiiou  State  Bank  v,  lliitton 571 

4.  The  description  of  property  in  a  chattel  mortgage  is  suffi- 
cient where  it  will  enable  a  third  party,  aided  by  inquiries 
which  the  instrument  itself  suggests,  to  identify  the  prop- 
erty.    Idem, 

Bale  hy  Mortgagor, 

6.  Where  mortgaged  property  has  been  sold  by  the  mort- 
gagor without  the  knowledge  or  consent  of  the  mortgagee, 
such  mortgagee  may  either  disavow  the  sale  and  retake 
the  property  or  ratify  it  and  recover  the  proceeds  of  the 
sale.    Burke  v.  First  Nat.  Bank 20 

6.  Where  the  mortgagee  of  chattels  receives  notice  of  the 
rescission  of  a  fraudulent  sale  to  his  mortgagor  before 
the  sale  of  property  included  in  the  mortgage,  he  must 
first  sell  the  mortgaged  goods  not  involved  in  such  fraudu- 
lent sale.    Kellogg  Co.  v.  Horkey 751 

Checks.    See  Bills  and  Notes. 

Cities.    See  Municipal  Corporations. 

Claims.    See  County.    Executors  and  Administrators.    Insolv- 
ency. 

Clerk  of  Court.   See  Evidence,  9.  Indictment  and  Information,  3. 
Office  and  Officers,  8.    Records,*  3. 

1.  Money  paid  to  the  clerk  under  an  order  of  the  court  is 
received  by  him  in  his  official  capacity.    Bantley  v.  Baker...    92 

2.  Where  notes  evidencing  part  of  the  purchase  price  of  land 
are  deposited  with  the  clerk  of  the  court  pending  the  ex- 
ecution of  a  deed,  the  clerk  has  not  the  right  to  collect 
or  receive  in  his  official  capacity  the  money  due  thereon. 
Idem, 

3.  The  non-performance  of  some  condition  in  a  decree  for  the 
specific  execution  of  a  contract  of  sale  is  no  defense  to  an 

•  action  against  the  clerk  of  the  court  for  conversion  of 
money  paid  to  him  under  the  decree,  if  it  be  made  to  ap- 
pear that  the  party  for  whose  benefit  the  condition  was 
inserted  has  waived  it.    Idem, 

Collateral  Attack.    See  Judgment,  4-6< 

Collateral  Security.    See  Bills  and  Notes,  7.    Plrdgbs. 


i 
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Comity.    See  Corporations,  7. 

Common  Carriers.    See  Carriers. 

Common  Law.    See  Corporations,  4.    Criminal  Law,  L 

Compensation.  See  Attorney  and  Client,  4.  County.  Municipal 
Corporations,  16.    Witnesses,  1-4. 

Conditions.    See  Escrow. 

Confession.    See  Criminal  Law,  4,  5.    Judgment,  12. 

<?onfession  and  Avoidance.    See  Covenants,  1,  2. 

Conflict  of  Laws.    See  Courts,  12, 13. 

Consideration.    See  Deeds,  2.    Mortgages,  1,  2. 

Constitutional  Law.  See  County,  24.  Intoxicating  Liquors.  Jury. 
License.  Municipal  Corporations.  Reformatories.  Sec- 
tion.   Statutes.    Street  Railways. 

1.  Section  664  of  the  Code  is  not  inimical  to  section  19,  article 
6  of  the  constitution  as  respects  uniformity.  Dinsmore  v. 
State 418 

2.  Chapter  54  of  the  Criminal  Code  authorizes  the  filing  of  an 
information  or  indictment  in  each  county  in  the  state,  and 
applies  to  every  county  and  every  district  court  and  hence 
is  not  special  legfislation.    Idem, 

3.  The  mere  fact  that  a  district  court  may  elect  whether  a 
grand  jury  shall  or  shall  not  be  called  at  any  term  of  court 
does  not  make  chapter  54  of  the  Criminal  Code  lacking  in 
tmiformity.    Idem, 

4.  Chapter  54  of  the  Criminal  Code  is  not  obnoxious  to  sec- 
tion 19,  ^article  6  of  the  constitution  merely  because  it  per- 
mits the  prosecution  of  one  person  by  information  and  an- 
other by  indictment  in  the  same  court.   Idem. 

5.  The  proceedings  and  practice  of  the  several  district  courts 
are  uniform,  though  the  prosecution  in  one  case  may  be  by 
information  in  one  county  and  in  another  case  in  another 
county  by  indictment.    Idem, 

6.  Section  684  of  the  Criminal  Code  relating  to  the  drawing  of 
grand  juries  is  not  special  legislation  within  the  purview 
of  section  15,  article  3  of  the  constitution.   Idem, 

7.  Neither  the  framers  of  section  10,  article  1,  of  the  con- 
stitution, nor  the  people  in  adopting  it  contemplated  that 
the  legislature  must  abolish  the  grand  jury  system  and 
permit  criminal  prosecutions  by  information  only,  but 
rather  that  the  legislature  might  authorize  prosecutions 
in  either  form.    Idem. 

8.  Chapter  54  of  the  Criminal  Code,  which  authorizes  the 
nrosecntion  of  criminal  oftenses  by  information,  does  not 
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violate   the  rule  of  uniformity  prescribed  by  section  19, 
article  6,  of  the  constitution.   Idem. 
9.  The  office  of  police  judge  or  police  magistrate  of  an  in- 
corporated city  is  called  into  existence  by  the  constitution. 

State  V.  Moores 9 

Construction.    Enforcement, 

10.  Where  there  is  a  conflict  between  an  act  of  the  legislature 
and  the  constitution,  the  statute  must  yield  only  to  the 
extent  of  the  repugnancy.   8cott  v.  Flowers 620 

11.  Where,  after  striking  out  the  unconstitutional  part  of  a 
statute,  the  residue  is  capable  of  execution,  it  will  be  en- 
forced.    Idem, 

12.  The  act  of  1887  providing  that  street  railway  companies 
shall  pave  their  right  of  way,  and  authorizing  the  levy  of 
an  assessment  to  pay  the  costs  thereof  on  their  refusal  so 
to  do,  is  not  unconstitutional  because  no  provision  is  made 
for  the  redemption  from  a  sale  of  real  estate  for  non-pay- 
ment of  special  assessments;  the  constituti-^nal  provisions 
granting  exemption  being  self -executing.  Lincoln  8t,  R, 
Co.  V.  City  of  Lincoln 109 

13.  The  eleventh  amendment  to  the  federal  constitution  would 
be  effectually  emasculated  if  it  were  permissible  to  enjoin 
or  coerce  the  agents  through  which  a  state  performs  its 
corporate  functions.   State  v.  Chicago,  R.  I.  d  P.  R.  Co... .545,  548 

14.  Section  103  of  the  charter  of  metropolitan  cities  (Session 
Laws,  1897,  ch.  10)  to  the  extent  that  it  assumes  to  confer 
on  district  courts  authority  to  remove  police  magistrates 

is  unconstitutional.    Cordon  r.  Moores 345 

Distribution  of  Poicers. 

15.  Can  the  power  to  remove  an  officer  for  misconduct  be  con- 
currently exercised  by  two  departments  of  the  govern- 
ment?   Idem. 

16.  Section  584  of  the  Criminal  Code  by  leaving  it  discretionary 
with  the  district  court  whether  or  not  a  grand  jury  shall 
be  called,  does  not  confer  upon  the  judiciary  legislative 
powers.  Dinsmore  r.  State 418 

Due  Process  of  Law. 

17.  Section  3,  article  1,  chapter  72,  Compiled  Statutes,  does  not 
contravene  the  fourteenth  amendment  to  the  constitution 

of  the  United  States.  Chicago,  B.  d  Q.  R.  Co.  t?.  Wolfe ;.  502 

Obligation  of  Contract. 

18.  The  right  of  the  legislature  to  require  street  railway  com- 
panies in  cities  of  a  certain  class  to  pave  the  part  of  the 
streets  occupied  by  their  tracks  does  not  impair  the  obliga- 
tion of  contracts  with  respect  to  the  charter  of  such  street 
railway  company.  Lincoln  St.  R,  Co.  v.  City  of  lAncotm 
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Under  section  6,  chapter  73,  Compiled  Statutes,  1899,  the 
word  consul  means  any  person  invested  by  the  national 
government  with  the  functions  of  consul-general,  vice- 
consul-general,  consul  or  vice-consul.  Morris  v,  Linton 537 

Contempt. 

Inability  to  obey  a  writ  resulting  from  an  act  done  know- 
ingly and  willfully  does  not  purge  of  contempt.  Huckins 
V.  State   871 

Continuance. 

1.  An  application  for  a  continuance,  held  properly  denied. 
Tatum  V.  State 229 

2.  The  granting  or  refusing  of  a  continuance  rests  in  the 
sound  discretion  of  the  court,  and  a  ruling  in  that  regard 
will  not  be  disturbed  unless  an  abuse  of  discretion  appears. 
Dinsmore  v.  State 418 

Contracts.  See  Accord  and  Satisfaction.  Building  and  Loan 
Associations.  Carriers.  Constitutional  Law,  18.  Cor- 
porations, 13, 15.  County.  Covenants.  Estoppel,  3.  Evi- 
dence, 12.  Guaranty.  Insanity.  Insurance.  Partnership. 
Sales.    Statute  of  Frauds.    Usury. 

Construction,   Validity. 

1.  A  contract  is  to  be  construed  by  the  laws  of  the  state  in 
which  it  is  made.  Antes  v.  State  Ins.  Go 55 

2.  It  is  the  duty  of  the  court  to  interpret  the  contract  between 
the  parties.  McCormick  Harvesting  Machine  Co.  v.  Davis 406 

3.  Whether  a  contract  creates  a  partnership  depends  upon  the 
intention  of  the  parties.   Oarrett  v.  Republican  Pub.  Co.. 5^1^  544 

4.  A  power  of  attorney  as  a  contract  has  the  same  power 
without  an  acknowledgment  as  with  one,  except  where  it 
authorizes  the  alienation  of  a  homestead.  Morris  v.  Lin- 
ton   537,  539 

6.  The  validity  of  a  contract  affecting  real  property  is  to  be 

determined  by  the  law  of  the  place  where  the  property  is 

situate.    Idem. 

Performance. 

6.  A  party  is  not  released  from  his  obligation  to  A  because  B 
has,  by  injunction  or  otherwise,  prevented  him  from  per- 
forming that  obligfation.  State  v.  Chicago,  R.  I.  d  P.  R.  Co...  545 

Public  Policy. 

7.  Our  courts,  as  an  exercise  of  comity,  vdll  not  enforce  a 
contract  resulting  from  the  transaction  of  business  vtrithin 
this  state  violating  the  public  policy  thereof.  Henni  v. 
Fidelity  Building  d  Loan  Ass*n 744 

Converaioii.    See  Clerk  of  Court.    Trotxr 
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Corporations.     8e6  Banks  akh  Baskuxq.     Qabnishmkitt.    Stat- 
utes, 20-23. 

Charter.    lAdbility. 

1.  Under  the  constitution  and  laws  of  this  state,  special 
charters  to  corporations,  with  the  exceptions  mentioned, 
are  prohibited.  Corporations  receive  their  franchises  only 
by  general  law,  and  are  subject  to  all  the  legal  rules  and 
statutes  as  to  the  reserve  power  of  the  lawmaking  body  of 
alteration  and  amendment;  the  laws  of  the  state  and  the 
articles  of  incorporation  are  considered  in  the  nature  of  a 
grant  and  constitute  the  charter  of  the  company.  Limeofm 
8t.  B.  Co,  V.  City  of  Lincoln 109 

2.  The  charter  of  a  corporation  is  to  be  construed  strictly, 

and  a  claim  of  exemption  can  not  be  sustained  which  is 

not  clearly  granted  or  implied  under  the  terms  thereof. 

Idem. 

De  Facto. 

8.  Evidence  held  sufficient  to  establish  the  existence  of  a  d0 
faeto  corporation,  within  the  rule  announced  in  Braithwaite 
V.  Btate,  28Nebr.,  832.    Sharp  v.  State 187,192 

Foreign  Corporations. 
4.  Sections  3  and  4  of  the  ** Anti-Trust  law"  (Compiled  Stat- 
utes, 1899,  ch.  91o),  providing  for  ousting  corporations  by 
civil  action  from  the  exercise  of  powers  and  privileges 
which  have  been  abused,  is  declaratory  of  the  common  law. 
State  V.  Standard  OU  Co 28 

6.  The  action  provided  for  in  section  4  of  the  "Anti-Trust 
law"  (Compiled*  Statutes,  1899,  ch.  91a),  to  prohibit  foreign 
corporations  from  doing  business  in  this  state  in  contra- 
vention of  our  laws,  is  a  civil  action  both  in  substance  and 
form.    Idem, 

0.  A  foreign  corporation  doing  business  in  violation  of  the 
"Anti-Trust  law"  may  be,  by  injunction  or  quo  warranto, 
excluded  from  the  state.   Idem. 

7.  Foreign  corporations  do  business  in  this  state  not  by  right, 
but  by  comity.    Idem, 

8.  The  state  may  revoke,  at  its  pleasure,  the  privilege  gpranted 
a  foreign  corporation  to  do  business  in  this  state.    Idem. 

0.  The  revocation  of  the  privilege  gfiven  a  foreign  corpora- 
tion to  do  business  here,  is  not  the  infliction  of  a  penalty. 
Idem. 

10.  A  foreign  corx>oration  doing  business  in  violation  of  the 
"Anti-Trust  law,"  may  be  required,  under  section  394  of 
the  Code,  to  furnish  evidence  against  itself.   Idem. 
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In8olf?ency. 

11.  In  an  action  for  winding  np  the  affairs  of  an  insolyent  cor- 
poration an  assessment  upon  stockholders  is  conclusive 
only  to  the  extent  that  it  ascertains  the  amount  of  cor- 
porate assets  and  liabilities  and  declares  the  necessity  for 
making  the  assessment.  Commowoealth  Mutual  Fire  In8, 
Co.  t>.  Harden  Bras 454 

12.  A  court  having  jurisdiction  of  an  insolvent  corporation 

can  not  render  a  personal  judgment  against  a  stockholder, 

not  a  party,  by  service  of  process  or  voluntary  appearance* 

Idem, 

Ratification, 

13.  Where  the  evidence  tends  to  show  that  a  corporation,  by 
acquiescence  and  acceptance  of  benefits,  ratified  a  contract 
made  by  an  unauthorized  agent,  an  instruction  withdraw- 
ing such  evidence  from  the  jury  is  erroneous.    Alexander 

V.  Culbertson  Irrigation  d  Water  Power  Co 333 

14.  An  act  done  in  behalf  of  a  corporation  by  one  having  no 
authority  to  represent  it,  may  be  ratified  by  conduct  im- 
plying approval  and  adoption.    Idem, 

15.  A  corporation  having  power  to  ratify  or  repudiate  a  con- 
tract made  by  an  unauthorized  agent  should  do  the  one 
or  the  other  within  a  reasonable  time  or  it  will  be  pre^ 
sumed  to  have  consented.    Idem, 

Costs. 

L  An  undertaking  for  costs  is  enforceable  although  no  obligee 
is  named  therein.  McPherson  v,  Commeroial  Nat.  Bank 695 

2.  There  is  no  substantial  difference  between  a  "bond  for 
costs"  and  an  "undertaking  for  costs.*'    Idem. 

8.  A  demand  by  a  party  claiming  the  proceeds  of  the  sale 
of  mortgaged  property  from  another  held  unnecessary 
to  affect  the  question  of  costs,  where  both  parties  claim  a 
prior  right.   Bank  of  Stockham  v.  Alter 369 

4.  A  court  is  without  jurisdistion  to  act  upon  a  motion  to 
relax  costs  given  by  a  decree  filed  at  a  subsequent  term. 
Olson  V.  Lamb  484 

Gounter-Glaim.    See  Set-Ofp  and  Counter-Claim. 

County.    See  Set-Off  aitd  Counter-Claim.    Statutes,  16. 

Claims.    Right  of  Taxpayer, 

1.  Ruling  of  the  trial  court,  refusing  an  instruction  requested 
to  the  effect  that  the  claims  filed  by  the  plaintiffs  were 
in  part  only  of  their  demands  against  the  county,  was 
proper.   Oreen  v.  Lancaster  County 473 

2.  A  claim  against  a  county  must  be  presented,  in  writing, 
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to  the  county  board  before  that  body  has  jurisdiction  to 
met  upon  it.   Shepard  v.  Eagterling SSi 

3.  The  only  claim  which  the  county  board  is,  by  section  37, 
chapter  18,  article  1,  Compiled  Statutes,  1899,  authorized 
to  examine,  adjust  and  allow,  or  reject,  is  one  which  must 
be  paid  by  the  issuance  of  a  warrant  upon  the  county 
treasurer.    Idem, 

4.  The  rigrht  of  a  taxpayer  to  test  the  validity  of  a  claim 
against  a  county  does  not  arise  until  there  has  been  an 
adjudication  by  the  county  board  in  f ayor  of  the  claimant 
Idem, 

5.  Where  a  judge  performed  extra-oilicial  services  for  the 
county  without  special  contract,  which  were  accepted,  a 
taxpayer  was  not  entitled  to  maintain  an  equitable  action 
to  restrain  the  county  from  paying  for  the  services,    /rfflu* 

Contract  With  County  Judge. 

6.  A  county  board  may  contract  with  a  county  judge  to  per- 
form extra-official  services.    Idem, 

7.  liVhere  a  county  judge  rendered  extra-official  services  with- 
out an  express  contract,  the  county  may  accept  the  pro- 
duct of  the  labor  and  pay  the  judge  therefor.   Idem. 

County  Board.  Appeal  From  Board. 

8.  Where  the  minutes  show  a  session  of  the  county  board  it 
will  be  presumed  to  have  been  legally  convened.  Often  t. 
Lancaster  County  <»3 

9.  The  power  exercised  by  a  county  board  in  determining  the 
necessity  for  a  drainage  ditch  is  a  delegated  political  or 
administrative  power  conferred  by  sovereign  authority 
through  the  legislative  branch  of  the  government.  DoiS^ 
County  V.  Acorn  376 

10.  In  determining  the  question  of  the  necessity  for  a  drain- 
age ditch  the  county  board  is  not  acting  as  a  court  in  a 
judicial  sense.  Idem. 

11.  County  boards  are  not  courts  in  the  constitutional  sense. 
Bheihley  v.  Dixon  County 409 

12.  The  rule  requiring  identity  of  issues  in  the  original  and 
appellate  court,  does  not  apply  in  an  appeal  from  the 
county  board  on  the  rejection  of  a  claim.    Idem. 

13.  A  full  and  complete  settlement  of  a  county  officer  with  the 
county  commissioners  is  final  and  conclusive  unless  there 

is  fraud  or  mistake.    Douglas  County  v.  Bennett ^ 

14.  The  approval  by  the  county  board  of  the  report  of  an 
officer  in  compliance  with  section  43,  chapter  28,  Compiled 
Statutes,  1899,  is  not  a  judicial  order  or  judgment,  hence 

is  not  appealable.   Shepard  v.  Easterling ^ 
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Ommty  Clerk.  Fees.  Salary.  Care  of  BaUots. 

15.  A  conntj  clerk  must  account  for  all  fees  earned  by  him 
whether  collected  or  not.   Sheihley  r.  Dimon  Otmnty 409 

16.  Where,  through  mistake,  a  county  clerk  is  allowed  to  re- 
tain fees  in  excess  of  his  salary,  the  adjustment  of  the  ac- 
count, as  between  him  and  the  county,  is  not  a  bar  to  an 
action  by  it  to  recover  the  excess.   Idem, 

17.  A  county  clerk  must  account  to  the  county  board  for  all 
money  received  by  him  as  salary.  Hayes  County  v.  Christner^  272 

18.  An  agreement  between  the  county  board  and  county  clerk 
that  the  latter  shall  receive  compensation  in  excess  of  the 
limit  fixed  by  law  is  void.  Idem, 

19.  Where  a  claim  for  compensation  of  a'  county  clerk  is  al- 
lowed by  the  county  board,  the  order  is  available  to  the 
clerk  as  an  adjudication  only  to  the  extent  that  the  board 
acted  judicially.    Idem. 

20.  Where  a  county  clerk  relies  on  the  action  of  the  board 
allowing  compensation  as  an  adjudication  in  his  favor,  he 
must  show  what  part  of  the  claim  allowed  was  for  extra 
compensation  and  what  part  for  salary.  Idem. 

21.  It  is  official  misconduct  for  a  county  clerk  to  permit  ballots 
committed  to  his  official  care  to  be  abstracted  from  his 
office.    Stewart  v.  Bole 193 

22.  A  county  clerk  can  not  urge  as  a  defense  in  a  proceeding  to 
remove  him  from  office  on  a  charge  and  specification  that 
he  allowed  official  ballots  to  be  abstracted  from  his  office, 
that  they  had  no  evidential  value.  Idem, 

Officers,   Action  on  Bond, 

23.  In  an  action  by  a  county  on  an  official  bond  of  a  county 
officer  for  fees,  an  answer  alleging  a  full  settlement  with 
the  county  commissioners  presents  a  good  defense,  and 
in  the  absence  of  a  reply  entitles  the  defendant  to  a  judg- 
ment on  the  pleadings.  Douglas  County  i?.  Bennett 660 

Taxation. 

24.  Section  6,  art.  9,  of  the  constitution  does  not  prohibit  the 
legislature  from  conferring  the  power  to  make  local  im- 
provements by  special  assessments  upon  counties.  Dodge 
County  V,  Acom   376 

County  Attorney.    See  Indictment  ani>  Infobmation,  2,  4.    Office 
AND  Officers. 

1.  The  words  **prosecuting  attorney*'  in  sections  679  and  580, 
Criminal  Code,  construed  to  mean  county  attorney.  Trim- 
ble r.  State  604 

2.  '\Miere  a  county  attorney  is  disqualified,  the  court  may 
appoint  other  counsel  to  prosecute.    Spaulding  v.  State 289 


938  INDEX. 

County  Attomej— -concluded. 

3.  The  legislature  had  the  constitutional  poi^er  to  create  tlie 
office  of  county  attorney.   Dinftnore  v.  State  ^ 

4,  It  is  the  duty  of  a  county  attorney  to  file  informations  for 
crimes  and  to  prosecute  all  criminal  cases  in  his  county. 
Idem, 

County  Board.    See  CoimTY* 

County  Clork.    See  CourrTT. 

County  Court    See  Goubts,  1. 

County  Judg^. 

1.  A  county  judge,  in  whatever  official  capacity  he  may  act,  is 
a  judge  of  a  court  of  record.  Scott  v.  Flowers,..^ ®0 

8.  A  county  judge  is  not  a  justice  of  the  peace,  even  when 
exercising  the  ordinary  powers  and  jurisdiction  of  a  justice. 
Idem. 

Court  Becords.    See  Beoobds. 

Courts.   See  Bastabdt.    Clerk  of  Coubt.   Contbaotb,  7.   Couvrr. 
County  Judgb.  Ibrioation.  Jubticb  of  thb  Peacb.  Man- 

DAMUB.     TbIAL. 

County  Court. 

1.  The  county  court  is  always  a  court  of  record.  Scott  tc 
Fhwen ^ 

Jurisdiction. 

2.  Compiled  Statutes,  1899,  chapter  75,  section  6  et  seq,,  of  the 
reform  school  law  confers  on  the  county  court  only  revisory 
jurisdiction.    Idem, 

8.  The  county  court  has  final  jurisdiction  of  complaints  filed 
under  section  5  of  the  reform  school  law.  Compiled  Stat- 
utes, 1899,  ch.  75,  art.  1.    Idem. 

4.  Where  the  subject-matter  juris'diction  belongs  to  a  special 
tribunal  of  inferior  jurisdiction  the  consent  of  parties  can 
not  invest  a  superior  court  with  jurisdiction  in  the  premises. 
Crawford  County  v.  Hathaway 317, 320 

5.  The  jurisdiction  of  a  county  court  in  the  settlement  of 
estates  is  derived  purely  from  the  statute.  Wkd^  ^ 
Kitchen 329,331 

6.  The  English  rule  giving  courts  of  equity  jurisdiction  in 
the  settlement  of  estates  does  not  obtain  in  this  country. 
Idem »330 

7.  The  jurisdiction  of  the  district  court  to  hear  and  determine 
actions  for  the  enforcement  of  claims  against  conntieB 
arising  ew  contractu  and  embraced  within  the  protisiona 
of  section  37,  chapter  18,  article  1,  Compiled  Statutes,  1^> 
is  derivative  and  not  original.   Shepard  v.  Easterling ^ 
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8.  The  enforcement  of  the  proTisions  of  section  848  of  the 
Code,  as  it  existed  prior  to  its  amendment  in  1897,  belongs 

to  a  court  of  equity.  Gameau  v,  Kendall 396 

9.  l*he  suiBciency  of  the  petition  is  not  a  test  of  jurisdiction. 
Dryden  v.  Parrotte 339 

Preaumptiona  as  to  Jurisdiction, 

10.  In  a  court  of  general  jurisdiction,  jurisdictional  facts  and 
the  regularity  of  the  proceedings  will  be  presumed.  Par- 
sons V.  State u.  244 

Rulings  of  Different  Judges, 

11.  A  judgment  for  the  defendant  upon  sufficient  pleading^ 
and  evidence  will  not  be  reversed  because  another  judge 
of  the  same  court  had  sustained  a  general  demurrer  to  the 
answer,  the  answer  having  afterwards  been  amended,  and 
this  is  the  rule  although  no  evidence  is  offered  sustaining 
the  new  allegations  of  the  answer.  Perry  v.  Baker 841 

United  States  Courts. 

12.  The  judicial  power  of  the  United  States  does  not  extend 
to  actions  brought  by  individuals  or  corporations  against 

a  state.   State  v,  Chicago,  R.  I.  d  P,  R,  Co 545 

13.  An  injunction  issued  by  a  circuit  court  of  the  United  States 
can  not  restrain  the  attorney  general  from  suing  for  pen- 
alties claimed  under  the  Maximum  Freight  Law.    Idem, 

m 

CJoTenantfl. 

1.  In  an  action  for  breach  of  a  covenant  against  incumbrances, 
a  plea  in  the  answer  to  the  effect  that  the  plaintiff  had  re- 
tained out  of  the  money  due  the  defendant  a  certain  sum 
in  settlement  of  the  incumbrance  is  a  plea  of  confession 
and  avoidance.  Johnson  v.  Hesser 631 

2.  A  plea  in  confession  and  avoidance  in  an  action  for  breach 
of  a  covenant  admits  the  existence  and  validity  of  the  in- 
cumbrance.   Idem, 

3.  An  action  on  a  covenant  against  incumbrances  in  a  deed 
conveying  real  estate  in  Colorado  is  an  action  on  a  written 
contract,  within  the  meaning  of  section  10  of  the  limita- 
tion law  of  this  state.    Idem. 

Creditors.    See  Bankruptcy.    Fraudulent  Convbtakoe.    Insolt- 
ENCY.    Subrogation. 

Criminal  Law.  See  Assault.  Bastardy.  Bigamy.  Continuance. 
County  Attorney.  Extradition.  Forgery.  Habeas  Cor- 
pus. Highways,  6,  7.  Homicide.  Indictment  and  Infor- 
mation. Instructions.  Intoxicating  Liquors.  Jury. 
Larceny.  Rape.  Reformatories.  Robbery.  Witnesses. 
1.  The  Criminal  Code  provides  a  rational  system  for  the  trial 
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Criminal  Law— confinf/r(f. 

of  persons  accused  of  crime,  and  abolishes  the  hypertech- 
nical  rules  of  th3  common  law.   BurUngim  r.  State 276 

2.  The  intent  with  which  an  act  is  done  is  inferable  from 
the  act  itself,  and  from  the  facts  and  circumstances  sur- 
rounding it.    Clary  v.  State 688 

3.  A  statute  which  denounces  an  act  as  criminal  does  not 
cease  to  be  effective  because  another  statute  declares  the 
same  act  to  l>e  a  crime  when  done  at  a  particular  place  or 
under  special  circumstances.    Chapman  v.  State RSS 

Confcyswn. 

4.  A  confession  of  a  prisoner,  vohmtarilj*  made,  is  admissible 
when  not  prompted  by  any  inducement  of  hoi>e  or  fear. 
Hills  V.  State 589 

5.  It  is  not  error  to  receive  a  voluntary  confession  not  made 
under  the  influence  of  hope  or  fear.   Burlingim  v.  State 276 

Evidence, 

6.  It  is  error  to  exclude  evidence  which  tends  to  put  an  in- 
nocent complexion  upon  inculpatory  circumstances  proved 
by  the  state.    Idem. 

7.  It  is  proper  to  exclude  evidence  not  relevant  to  the  issue 
and  having  no  tendency  to  impeach  a  witness  on  a  material 
point.    Idem. 

8.  On  the  trial  of  a  criminal  case  every  hypothe^sis  that  im- 
plies the  defendant's  guilt  is  pertinent,  and  anj-  evidence 
fairly  tending  to  sustain  such  hypothesis  is  relevant  to  the 
issue.   Jerome  v.  State 459 

9.  The  exclusion  of  testimony  relating  to  a  collateral  fact 
and  corrobating  the  defense,  is  not  error  where  its  rela- 
tion to  the  main  fact  is  uncertain.   Smith  v.  State 296 

10.  To  justify  a  conviction  on  circumstantial  evidence,  facts 
essential  to  the  conclusion  sought  must  be  proved  beyond 
a  reasonable  doubt,  and  be  inconsistent  with  any  reason- 
able hypothesis  of  innocence.    Idem. 

11.  Self-serving  statements  made  soon  after  the  commission 
of  a  homicide,  even  under  apprehension  of  impending  death, 
are  inadmissible  as  part  of  the  res  gestw.  Idem. 

12.  In  a  criminal  prosecution,  the  state  may  show  that,  shortly 
after  the  commission  of  the  alleged  offense,  the  defendant 
left  the  locality  with  the  apparent  attempt  to  escape  pun- 
ishment.  Oeorge  v.  State 669 

13.  In  the  trial  of  a  criminal  prosecution  the  county  attorney 
can  not  be  compelled  to  produce  his  private  memoranda  or 
brief  of  evidence  for  the  inspection  of  the  defense.  Dins- 
more  V.  State 413,  436 
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Criminal  Law — continued, 

14.  An  act  of  the  legislature  providing  that  the  possession  of 
liquor  by  one  not  having  a  license  shall  he  presumptive 
evidence  of  a  violation  of  the  act,  is  not  violative  of  the 
constitutional  provision  that  no  person  shall  be  compelled, 
in  a  criminal  case,  to  give  evidence  against  himself. 
Parsons  v.  State  244 

15.  On  the  trial  of  a  criminal  case  the  state  is  under  no  legal 
obligation  to  produce  evidence  in  rebuttal.  Jerome  v»  State. .  459 

Former  Jeopardy. 

16.  The  fact  that  the  accused  was  prosecuted  for  burglary, 
resulting  in  a  mistrial,  is  not  a  bar  to  a  prosecution  for 
larceny  resulting  from  burglary.  Sharp  v.  State 187 

17.  Whether  a  mistrial  resulting  from  the  discharge  of  a  jury 
because  of  the  illness  of  one  of  its  members  constituted 
former  Jeopardy,  not  decided.    Idem. 

Jurors.  Officer.  Misconduct. 

18.  An  officer  who  is  a  material  witness  in  a  case  is  guilty  of 
prejudicial  misconduct  when  he  remains  in  the  jury-room 
during  their  deliberation  on  their  verdict.   Oooney  v.  State, .  842 

19.  Separation  of  one  of  the  jurors  from  the  remainder  of  the 
jury  while  they  were  at  meals,  where  he  held  no  communi- 
cation with  any  other  person  regarding  the  case,  held  not 
ground  for  new  trial.  Spaulding  v.  State 289 

Pleas.     • 

20.  The  pendency  of  a  former  information  for  the  same  of- 
fense, in  the  same  court,  furnishes  no  sufficient  ground  for 
plea  in  abatement.  Rohy  v.  State 218 

21.  A  plea  in  abatement,  grounded  on  the  fact  that  defendant 
had  two  preliminary  examinations  and  that  on  the  first  he 
was  held  for  a  lower  grade  of  crime  than  upon  the  one 
which  is  the  basis  of  the  information  filed  against  him,  is 
demurrable.    Thompson  v.  State 210 

22.  A  judge  at  chambers  may,  on  reasonable  notice  to  the 
prosecuting  attofney,  receive  a  plea  of  guilty  and  pass  sen- 
tence on  one  charged  with  a  felony.   McCarty  v.  Hopkins...  550 

23.  A  plea  of  guilty  may  be  received  and  sentence  pronounced 

by  a  judge  at  chambers  in  a  county  of  the  judicial  district 

other  than  the  one  in  which  the  prosecution  was  initiated. 

Idem. 

Preliminary  Examination. 

24.  Evidence  that  would  justify  a  committing  magistrate  in 
finding  that  probable  cause  existed  for  holding  a  defend- 
ant to  appear  need  not  necessarily  be  sufficient  to  uphold 

a  verdict  of  gr^ilty.   Rhea  v.  State 15 
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Criminal  Law — concluded. 

25.  The  objection  that  the  defendant  has  not  had  a  prelim- 
inary examination  is  waived  unless  raised  before  he  enters 

a  plea  of  not  guilty.   Dinsmore  v.  State 418 

Principal  and  Accessory. 

26.  Where  the  defendant  is  charged  as  principal,  an  instruc- 
tion that,  if  he  advised  the  crime,  he  can  be  convicted 

as  an  accessory,  is  erroneous.  Sandage  v.  State 240 

27.  The  criminal  intent  of  the  principal  is  an  essential  element 

in  the  guilt  of  the  accessory.   Burlingim  v.  State 276 

Venue. 

28.  Where  the  evidence  tends  to  prove  the  commission  of  the 
crime  in  two  or  more  counties,  the  court  should  instruct 
the  jury  to  acquit  if  no  act  was  committed  in  the  county 
in  which  the  information  was  filed.  Idem. 

Waiver  of  Rights. 

29.  A  person  charged  with  crime  may,  by  a  judicial  confession 
of  guilt,  waive  all  the  rights  secured  to  him  by  section  11, 
article  1,  of  the  constitution.   McCarty  v.  Hopkins 550 

Witness.    Fees. 

30.  A  witness  can  not  demand  fees  in  advance  in  a  criminal 
case.  Huckins  v.  State 871 

CroM-Bxamination.    See  Witnesses. 

Damages.    See  Highways.    Municipal  Corporatons,  3. 

1.  The  measure  of  damages  from  the  overflow  of  lands  caused 
by  the  erection  of  a  mill-dam  is  the  difference  between 
the  market  value  of  the  land  immediately  before  and  imme- 
diately after  the  erection  of  the  mill-dam.  Jerabek  v. 
Kennedy  349,  351 

2.  In  the  condemnation  of  land  for  a  schoolhouse  site,  the 
measure  of  damages  is  the  value  of  the  land  taken  and  the 
damage  to  the  remainder,  exclusive  of  the  value  of  the 
building.  Bums  v.  School  District  No.  18  of  Rock  County 351 

3.  The  true  measure  of  damages  for  injury  to  fruit  trees 
is  the  difference  between  the  value  of  the  trees  immedi- 
ately before  the  injury  and  their  value  immediately  after. 
Missouri  P.  R.  Co.  v.  Tipton 49 

Decedents.  See  Exeoutobs  and  Adicinistbatobs.  Witnssses,  11, 12. 

Deceit.    See  Fraud. 

Decree.    See  Judgment. 

Dedication.    See  Eminent  Domain.    Highways. 
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Beads.    See  CoYKfAirrB.    Fraubulbht  Gonyxtanob,  1,  2.    Mobt- 

GAOE8. 

1.  Where  it  is  intended  that  a  deed  shall  operate  as  a  trans- 
fer of  title,  in  contemplation  of  law  it  has  been  delivered. 
Home  Fire  Ins.  Go.  v,  Collins 198 

2.  The  assumption  by  the  grantee  of  an  incumbrance  upon 
property  convey  eel  to  him,  is  a  valuable  consideration  for 
the  conveyance.     Idem. 

3.  The  recording  of  a  deed  by  the  grantor  is  evidence  both 
of  delivery  and  acceptance,  if  the  conveyance  is  beneficial 
to  the  grantee.    Idem, 

4.  The  delivery  of  an  instrument  is  a  question  of  fact  to  be 
determined  by  ascertaining  the  intention  of  the  parties. 
Idem, 

5.  A  deed,  unaided  by  other  proof,  is  not  ordinarily  evidence 

of  title  to  land  described  therein.   Lesieur  v.  Custer  County, .  612 

6.  Presumption  of  the  delivery  of,  a  deed  at  the  date  of  its 
execution  held  overcome  by  the  evidence.   Blair  State  Bank 

V,  Bunn  ..• 464 

Be  7acto  CorporatlonB.    See  Cokpobatons,  3. 

Befault.    See  Insurance.    Judgmbnt. 

Beflciency  Judgment.    See  Mobtgages. 

Belivery.    See  Deed. 

Bemand.    See  Costs,  3. 

Bemurrer.    See  Pleading,  8. 

Bescription.    See  Chattel  Mortgages.    Labcent. 

Betectlves.    See  Witnesses,  13, 

BlBcharge.    See  Bankruptct. 

Blflxnissal.    See  Appeal  and  Error,  15. 

BlBtribution  of  Powers.    See  Constitutional  Law,  15,  16. 

Bi0trict  Attorney.    See  Office  and  Officers. 

Bitches.    See  Drains. 

Bocket.    See  Records. 

Bomicile.    See  Homioidb. 

Brains. 

BstahliftJiment. 

1.  The  findings  of  the  county  board  as  to  the  necessity  of  a 
proposed  drainage  ditch  can  not  be  made  the  subject  of 
controversy  as  to  whether  they  are  correct  and  well 
founded.    Dodge  County  v.  Acorn 376 
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Drains — concluded. 

2.  Chapter  89  of  the  Compiled  Statutes  of  1899.  relating  to 
drainage  ditches,  is  not  violative  of  sections  3,  13,  21  and 
24  of  article  1  of  the  constitution.    Idem. 

3.  A  petition  which  describes  with  certainty  the  initial  point, 
direction  and  terminus  of  a  drainage  ditch  sufficiently  com- 
plies with  the  statute.    Idem. 

4.  Jurisdictional  steps  required  to  be  taken  in  proceedings  to 
establish  a  drainage  ditch  determined.     Idem. 

6.  Jurisdiction  in  a  drainage  proceeding  having  been  acquired 
by  the  county  board,  the  presumption  is  in  favor  of  the 
regularity  of  its  acts.    Ident. 

6.  ^-here    in  a  proceeding  under  article  1,  chapter  89,  Com- 
piled Statutes,  for  the  establishment  of  a  drainage  ditch 
a  county  board  acquires  jurisdiction,  a  mere  irregularity 
will  not  render  the  whole  proceedings  void.    Idem. 

7.  The  engineer  appointed  by  the  board  having  surveyed  the 
route  of  the  drainage  ditch,  and  his  report  "having  been 
confirmed  by  the  board,  his  action  will  be  deemed  the 
action  of  the  board.    Idem. 

8.  Where  the  record  shows  that  the  county  board  in  a  drain- 
age  proceeding  adjourned   to  view  the   locus  in  guo  and 

ance  with  the  statute.   Idem. 

I 

IrreJS:*       '         "^"^"^°'«^''*  *»1  »">»  be  set  aside  for  any 

:iz:7iz ;-— ^"'"•''^  ^^"^  *'*  ^^-^^  p-^-«- 

10.  In  determining  special  benefits  to  land  for  the  conetmc 
tion  of  a  dra  nage  ditch  it  is  proper  to  consider  CX 
arising  from  increased  valuation  for  tillage  or  desi^bS 
as  a  place  of  residence.    Idem.  »We  or  desirability 

"■  t^/^T'l'"^  *"  "''^  apportioning  the  number  of  lineal 

ti:Z't:rtJ: '"''' '""  --''^'^  -  ^--^  *?^ 

12.  Estimate  of  engineer  as  to  costs,  with  report  of  assess- 
ment on  each  parcel  of  land  for  benefits,  S  to  ^ 
all  the  Information  necessary  in  case  of  the  app^^^ 
ment  of  the  number  of  lineal  feet  and  cubic  yarJsTo  each 
lot  or  tract  according  to  resulting  benefits.    Idem. 

13.  Evidence  examined  and  held  to  support  an  order  of  th^ 
county  court  levying  special  assessments  for^neflt  i^ 
ceived  from  construction  of  drainage  ditch.    W^         "^ 
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Dae  Proo6M  of  Law.   Bee  CoNSTiTirrioNAi.  Law,  17. 

Sj60t2n6nt. 

A  defendant  in  the  actnal  occupancy  of  land  may  show  nn- 
der  a  general  denial  that  he  is  the  equitable  owner. 
PitikKam  v.  Pinkham 336 

Election 'Of  Bemediea. 

1.  The  principle  of  election  of  remedies  applies  only  where 
there  are  two  or  more  co-existing  remedies  so  inconsist- 
ent that  a  party  can  not  choose  one  without  renouncing 

all  others.  CUy  of  Omaha  v.  Redick 163 

2.  Where  the  law  affords  but  a  single  remedy  a  party  is  not 
precluded  from  resorting  thereto  because  he  sought  to 
avail  himself  of  another  remedy  to  which  he  was  not 
entitled.    Idem. 

8.  Before  a  case  can  arise  for  the  application  of  the  prin- 
ciple of  election  of  remedies,  there  must  be  two  co-existing 
remedies  inconsistent  with  each  other.  State  v.  Bank  of 
Commerce 22 

4.  Where  the  law  gives  but  one  remedy  a  party  is  not  pre- 
cluded from  resorting  to  that  because  he  has  attempted 
to  avail  himself  of  another  to  which  he  was  not  entitled. 
Idem, 

5.  A  beneficiary,  by  taking  judgment  against  his  trustees  for 
the  price  of  property  wrongfully  sold,  waives  his  right  to 
pursue  the  purchaser.    Carter  t?.  Oihaon 207 

Elections. 

1.  Where  a  plurality  of  legal  votes  is  cast  for  one  ineligible 
to  public  office,  the  election  is  void.  Gardner  v,  Burke 534 

-  2.  An  agreement  of  electors  to  vote  for  a  person  who  was 
ineligible,  thus  to  prevent  an  election,  does  not  render 
their  votes  illegal.    Idem. 

Eminent  Domain.    See  Hiohwatb. 

1.  Where  a  city  appropriates  lands  of  an  individual  for  a 
street  and  he  recovers  the  value  thereof,  it  invests  the  city 
with  title.   City  of  Omaha  v.  Redick 163 

2.  Where  a  schoolhouse  has  been  erected  upon  mortgaged 
land,  the  authorities  may,  after  the  erection  thereof,  con- 
demn the  land  required  for  a  site;  and  the  measure  of 
damages  is  the  value  of  the  land  taken,  exclusive  of  the 
value  of  the  building,  and  the  damage  to  the  remainder. 
Burns  v.  School  District  No.  18  of  Rock  County 351 

Equity.    See  Cobporations,  5,  6.    Estoppel.    Judgment. 

1.  Wliere  a  court  of  equity  acquires  jurisdiction  for  any  pur- 
pose, it  will  try  all  issues  raised.    Bank  of  Stockham  v.  Altera  359 

64 
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Equity — concluded, 

8.  An  action  by  a  mortgagee  for  an  accounting  as  to  priority 
of  liens,  and  to  charge  a  junior  incumbrancer  as  trustee  of 
the  proceeds  of  the  sale  of  mortgaged  property,  should 
be  treated  as  a  proceeding  in  equity.    Idem, 

3.  A  verdict  in  an  equity  case  on  a  finding  of  fact  is  advisory 
only,  and  not  binding  upon  the  trial  court.    Idem, 

4.  A  personal  judgrment  may  be  predicated  upon  a  prayer  for 
an  accounting  and  general  equitable  relief.   Olson  v.  Lamb,  4S4 

6.  One  who  seeks  relief  on  the  ground  of  mistake  of  fact 
must  show  that  he  was  free  from  negligence.  Farrell  r. 
Bouck  874 


t,  A  deed  or  other  similar  instrument  placed  in  the  hands 
of  a  third  person  for  delivery  to  the  grantee  when  he  shall 
have  performed  some  condition,  is  a  nullity  if  delivered 
by  the  depositary  before  the  condition  is  performed. 
Matteson  v.  Smith , 761 

2.  Evidence  examined  and  found  to  warrant  a  judgment  en- 
joining the  registration  of  a  mortgage-release  claimed  to 
have  been  delivered  as  an  escrow.    Idem. 

EfltoppeL 

1.  A  party  having  received  benefits  of  an  executed  contract 
with  a  county  is  estopped  from  denying  the  legality  of  the 
session  of  the  county  board  at  which  such  contract  was 
entered  into.   Oreen  v.  Lancaster  County .^ 473 

8.  One  who  has  secured  a  loan  from  a  national  bank  on  real 
estate  security  is  estopped  to  deny  the  right  of  the  bank 
to  enforce  the  mortgage.  First  Nat.  Bank  of  Button  v. 
Orosshans  575 

3.  The  assignment  of  a  contract  for  a  sale  of  lumber  con- 
strued, and  held  that  the  assignor  was  estopped  to  set  up 
against  the  other  party  claims  held  by  him  against  the 
assignee.   Blue  Valley  Lumber  Co,  v.  Conro 39 

4.  Plea  of  estoppel  in  this  case  is  suf&cient  to  support  the 
introduction  of  evidence.    Id£m, 

Evidence.  See  Appeal  and  Erbor,  lG-24.  Bills  and  Notes.  Cov- 
enants. Cbiminal  Law,  6-15.  Deeds.  Foroert.  Fraud- 
ulent Conveyance.  Homicide.  Insanity.  Instructions. 
Insurance.  Labcent.  Mortgages.  Pleading.  Rape.  Bob- 
bery.   Sales.    Statutes.    Trial,  9-11. 

Admissions, 
1.  An  admisfiiony  when  tax  receipts  aref  offered  in  evidence, 
''that  the  taxes  described  in  the  receipts  were  duly  levied 
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Bvidence — continued. 

and  assessed*'  is  an  admission  that  the  assessments  were 
made  at  the  dates  mentioned  in  the  receipts.  National  Life 
Ins,  Co.  V.  Butler 449 

Blue  Prints,    Taw  Receipt, 

2.  A  tax  collector's  receipt,  in  which  a  special  assessment 
is  described  by  reference  to  the  date  at  which  it  was  made, 
is  of  itself  evidence  that  the  assessment  was  made  at  the 
date  named.    Idem. 

3.  Blue  prints  of  architectural  plans  offered  are  not  subject 
to  the  objection  that  they  are  not  the  best  ^evidence. 
Bchool  District  v.  Fiske 3,  5 

Bullet  Mark. 

4.  Evidence  of  bullet  mark  held  improper  as  uncertain  and 
too  remote.    Smith  v,  State 296,  299 

Expert  Testimony. 

5.  The  written  laws  of  a  sister  state  can  not  be  proved  by 
the  testimony  of  an  expert  witness.  Johnson  v.  JlesHcr 631 

6.  One  who  has  kept  a  team  for  another  is  competent  to 
testify  as  to  the  value  of  such  keep.  McCormick  Harvesting 
Machine  Co.  v.  Davis 406 

Hearsay  Evidence, 

7.  Hearsay  evidence  is  inadmissible.   Keeley  Institute  v.  Wade. .  313 

HuhhelVs  Legal  Directory. 

8.  The  written  laws  of  a  sister  state  can  not  be  proved  by 
Hubbeirs  Legal  Directory.   Johnson  v.  Hesser 631 

Judicial  Notice, 

9.  A   court   will   take   judicial   notice   of   its   clerk.    Trimble 

V.  State 604 

10.  Courts  will  take  judicial  notice  of  legislative  enactments 
and  of  legislative  records.  State  v.  Frank 679 

Opinion  Evidence. 

11.  Objection  to  certain  testimony  of  witnesses,  who  were  per- 
mitted to  testify  as  to  the  value  of  services  claimed  to 
have  been  rendered  by  plaintifTs,  held  not  well  taken. 
Qreen  i>.  Lancaster  County 473 

Parol  Evidence, 

12.  Evidence  of  a  prior  or  contemporaneous  parol  agreement 
between  the  parties  to  a  written  contract,  which  varies  or 
contradicts  the  terms  of  the  latter  is  inadmissible.    Faulkner 

x>.  OUberi  602 

13.  The  terms  of  a  promissory  note  can  not  be  contradicted, 
altered  or  varied  by  evidence  of  a  prior  or  contem- 
poraneotiB  parol  agreement.    Oameau  v.  Cohn 500 
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Privileged  Communications. 

14.  A  communication  to  a  minister  of  the  gospel,  or  a  priest, 
ia  not  privileged  where  it  is  shown  that  it  was  not  made 
in  contidence  of  the  relation,  or  was  not  to  be  kept  as  a 
secret.    Hills  v.  State 589 

15.  Where  the  relation  of  attorney  and  client  exists,  confi- 
dential  communications  are  privileged.   Hpaulding  r.  State. .  289 

Exceptions.    See  Appeal  and  Error.    Bill  of  Exceptions.    Iif- 

BTRrCTIONS,  14.  15. 

Execution.    See  Appeal  and  Error,  63,  64.    Attachkent.    Gar- 
nishment. 

Appraisement.    Valuation. 

1.  Where  there  was  one  valid  appraisement  and  a  sale  for 
more  than  two-thirds  thereof,  it  is  good,  though  there  was 
another  invalid  appraisement,    yational  Bank  of  Commerce 

V.  Kinkead    264 

2.  An  order  of  court  setting  aside  the  first  appraisement  on 
foreclosure  without  an  application  therefor,  does  not  af- 
fect the  rights  of  the  parties.   Brand  v.  (kirneau 287 

3.  Under  section  495  of  the  Code,  when  real  estate  ordered  to 
be  sold  under  a  decree  of  foreclosure  has  been  appraised 
and  twice  offered  for  sale  and  not  sold  for  want  of  bidders, 
a  new  appraisement  is  authorized.    Idem. 

4.  It  is  not  error  to  refuse  to  vacate  a  judicial  sale  on  the 
ground  that  the  appraisement  was  fraudulent,  where  the 
objections  to  the  confirmation  contain  no  allegation  of 
fraud  or  other  Improper  conduct.  Insurance  Co.  of  North 
America  v.  Atdcerman 312 

5.  An  appraisement  of  property  made  for  the  purpose  of  a 
judicial  sale  can  not  be  successfully  attacked  after  the 
sale  except  on  the  ground  of  fraud.   Idem. 

6.  On  foreclosure  by  a  junior  mortgagee  where  the  senior 
mortgagee  was  not  a  party,  held  that  the  interest  of  the 
mortgagor  and  owner  in  the  premises  was  properly  ap- 
praised, and  the  sale  was  regular.   Olobe  Loan  d  Trust  Co.' 

V.  EUer 226 

7.  Within  the  meaning  of  the  appraisement  law  the  value 
of  the  judgment  debtor^s  interest  in  land  is  the  difference 
between  the  gross  value  and  the  amount  of  all  prior  Uens. 
Eddy  V.  Kimerer ^ 498 

Confirmation. 

8.  On  the  hearing  of  objections  to  the  confirmation  of  a  judi- 
cial sale  the  court  will  not  inquire  whether  the  person 
designated  in  the  decree  to  make  the  sale  is  an  agent  or 
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attorney  of  the  creditor,  nnless  frand  or  misconduct  in 
TnakiT^g  the  appraisement  or  sale  is  alleged.    Idem. 

9.  Where  the  officer  has  made  the  sale  in  accordance  with 
the  decree  of  foreclosure  the  court  should  confirm  it. 
National  Batik  of  Commerce  v.  Kinkead 264 

10.  Proceedings  confirming  a  sale  of  real  estate  under  fore- 
closure found  regular.  Brand  v,  Oameau 287 

11.  A  mortgfage  foreclosure  sale  may  be  confirmed  though  the 
sheriff  did  not  make  the  sale  within  sixty  days  from  the 
time  he  received  a  copy  of  the  decree.  Philadelphia  Mort- 
gage &  Trxist  Go*  r.  Uutchins 2 

12.  A  failure  to  return  an  order  of  sale  within  sixty  days  is 
no  objection  to  confirmation.  Philadelphia  Mortgage  A  Truat 
Co,  V.  BuckHtaff  Bros.  Mfg,  Co 54 

Plaintiff  as  Purchaser, 

13.  A  plaintiff  in  a  foreclosure  proceeding  may  lawfully  pur- 
chase the  property  sold  to  satisfy  a  decree  in  his  favor. 
Stover  V,  Stark  374 

SherifTs  Authority. 

14.  The  power  of  an  officer  under  a  decree  of  foreclosure  is 
derived  from  the  decree  itself,  and  not  from  the  order  of 
sale  issued  by  the  clerk.  National  Bank  of  Commerce  v.  Kin- 
kead   264 

Executors  and  Administrators.    See  LmrrATiON  of  Actions,  6. 

Actions,   Substitution  of  Heir  at  Law. 

1.  An  action  to  foreclose  a  mortgage  on  the  death  of  the 
mortgagor  is  not  a  suit  to  recover  money  only  and  not 
within  the  prohibition  of  section  227,  chapter  23,  Compiled 
Statutes,  1899.  National  Life  Ins.  Co.  v.  Fitzgerald 692 

2.  Under  section  848  of  the  Code,  is  a  mortgagee  entitled  to 
have  his  debt  against  the  general  estate  of  a  deceased 
mortgagor  allowed  in  the  county  court  while  his  fore- 
closure suit  is  pending?    Idem. 

3.  Where  an  administrator  settles  matters  in  litigation  in  a 
manner  prejudicial  to  an  heir,  such  heir  may  be  substi- 
tuted as  plaintiflf.   Tccumseh  Nat.  Bank  v.  McOee 709 

4.  An  order  of  the  trial  court  substituting  an  heir  at  law  in 
an  action  by  an  administrator  of  a  decedent's  estate  found 
not  to  be  erroneous,  the  other  heirs  having  settled  and 
compromised  their  claims.    Idem. 

Bale.  Adminstrator  as  Purchaser. 

5.  A  license  to  sell  real  estate  granted  at  chambers  to  an 
administrator  must  be  filed  with  the  clerk  of  the  district 
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court  of  the  county  in  which  the  letters  of  administration 
are  issued  before  the  administrator  is  authorized  to  selL 
Teeder  v.  McKinley-Lanning  Loan  d  Trust  Co 898 

6.  The  statute  declaring  a  purchase  of  land  bj  an  adminis- 
trator at  his  own  sale  to  be  void  should  be  construed  to 
mean  voidable  only.    Idem. 

7.  Where  the  records  showed  that  an  administrator  indirectly 
purchased  at  his  own  sale,  a  subsequ^t  purchaser  or  mort- 
g'agee  of  the  property  is  not  a  bona  fide  purchaser  for  value, 
precluding  a  vacation  of  the  sale  as  against  him.    Idrm. 

6.  When  an  administrator  is  authorized  to  sell  land  belong- 
ing to  the  estate,  he  can  not  directly  or  indirectly  be- 
come a  purchaser  in  his  own  right.    Idem, 

Exhibits.    See  Pleadiko,  8. 

Ezi>ert  Testimony.    See  Evidence,  5,  6. 

Extradition. 

1.  A  defendant  brought  into  the  jurisdiction  of  this  state  on 
requisition  from  another  state  is  not  entitled  to  immunity 

.from  service  of  process  until  a  reasonable  time  elapses  in 
which  to  withdraw  from  jurisdiction.  In  re  Walker 803 

2.  A  defendant  brought  to  this  state  under  a  requisition  in 
good  faith,  may  be  prosecuted  on  any  other  charge  of 
violating  the  laws  of  the  state.    Idem. 

3.  A  defendant  brought  to  this  state  under  a  requisition  in 
good  faith  may  be  prosecuted  for  any  civil  liability  or 
obligation.     Idem^ 

Palss  Pretense. 

Evidence  held  insuflRcient  to  convict  of  obtaining  signature  to 

I  note.    Roby  v.  State 218 

I 

Pederal  Courts.      See  Courts,  12,  13. 

Pees  and  Salaries.    See  Attorney  and  Client.    County.    Office 
I  AND  Officers,  6,  7.    Keceivers.    Witnesses. 

Pinal  Orders.    See  Appeal  and  Error,  28,  31.    Couimr.    Judg- 
ment. 

Pindlng^.    See  Appeal  and  Error.    Triai- 

Poreclosure.    See  Execution.     Mortoaobs. 

Porelgn  Corporations.  See  Building  and  Loan  Associations.  Cob- 

PORATIONS,  4-10. 

Porelgn  Judgment.    See  Judgment,  13,  14. 
Porfelture.    See  Insurance. 
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Forgery.    See  Bills  aitd  Notes.    Indictment  and  Information,  10. 

1.  An  instrument  in  the  following  form  is  the  subject  of 
forgery:  "Mr.  Sage:  Please  let  this  boy  have  a  single  rig, 
a  good  one,  and  oblige.  I  will  bring  it  back  myself. 
[Signed]  George  Klinger."    Hickson  v.  State  .....  ^ 763 

2.  The  instrument,  as  set  forth  in  the  preceding  paragraph, 
is  a  writing  obligatory  within  the  meaning  of  section  145 
of  the  Criminal  Code.    Idem. 

3.  A  fraudulent  intent  is  an  essential  element  of  the  crime 
of  aiding  and  abetting  the  commission  of  a  forgery. 
Burlififfitn  v.  State 2T6 

4.  On  a  trial  for  haying  aided  another  in  the  forgery  of  a 
deed  it  is  proper  to  show  that  the  person  who  committed 
the  forgery  had,  shortly  before,  forged  another  deed  con- 
veying the  same  property.    Idem. 

Former  Jeoiwrdy.    See  Criminal  Law,  16,  17. 

Fraud.  See  Banks  and  Banking.  Execution,  4.   Fkaudulent  Con- 
veyance.   Judgment. 

1.  Fraud  is  never  presumed  and  the  burden  is  always  upon 
the  party  making  the  charge.  Steinberg  t\  Buffum 778 

2.  Facts  relied  on  to  constitute  fraud  must  be  specifically 
pleaded.  First  Nat,  Bank  of  Sutton  v.  Gronshans 675 

Fraudulent  Conveyance.    See  Chattel  Mortgages. 

Badge  of  Fraud. 

1.  A  mortgage  in  the  form  of  an  absolute  deed,  given  by  an 
insolvent  debtor,  is  a  badge  of  fraud.  Ellis  v.  Musselman..,,  263 

2.  The  statement  in  a  deed  of  a  false  and  exaggerated  consid- 
eration is  a  badge  of  fraud.    Idem. 

3.  Under  certain  circumstances  the  withholding  of  an  instru- 
ment from  record  is  a  badge  of  fraud.    Idem. 

Conveyance  to  Relatives. 

4.  A  transfer  of  property  by  a  debtor  to  a  relative  will  be 
flcrntinized  very  closely,  yet  it  will  be  sustained  if  made 
in  good  faith  and  for  an  adequate  consideration.  Blair  State 
Bank  v.  Bunn 464 

5.  AVhere  land  was  sold  by  a  debtor  to  a  creditor  for  an 
ample  consideration  and  the  purchaser  afterward  con- 
tracted to  reconvey  the  land  to  the  wife  of  the  grantor, 
held  such  subsequent  contract  was  not  evidence  of  a  fraud- 
ulent conveyance  in  the  first  instance.    Idem. 

Evidence.    Intent.    Burden  of  Proof. 

6.  Evidence  held  to  show  sale  of  merchandise  to  be  with 
intent  to  defraud  creditors,  of  which  vendee  had  knowl- 
edge. Ogg  V.  Schultz 221 


952  INDEX. 

Fraadalcnt  ConTeyBnce— «ofif{ii«ed. 

7.  Conveyance  by  an  insolvent  of  practically  all  hia  prop- 
erty, not  exempt,  to  creditors,  and  receipt  of  note  for 
value  above  debt,  held  fraudulent  as  to  other  creditors. 
Idem. 

8.  Where  a  vendor  sells  his  property  to  hinder,  defraud  or 
delay  his  creditors  and  the  vendee  purchases  with  knowl- 
edge thereof,  or  with  notice,  such  sale  is  void  as  to  cred- 
itors of  the  vendor.    Brown  v.  Sloan 237 

9.  Instructions  in  case  of  fraudulent  transfer  requested  and 
refused,  Md  properly  refused.    Idem. 

10.  Instructions  in  case  of  fraudulent  transfer  copied  in  the 
opinion  were  properly  given.    Idem. 

11.  In  a  contest  between  creditors  of  an  insolvent  debtor,  an 
instruction  whereby  the  jury  were  authorized  to  infer  s 
fraudulent  intention  on  the  part  of  a  preferred  creditor 
to  hinder  and  delay  other  creditors  because  of  his  failure 
to  point  out  to  an  officer  holding  an  attachment  writ  the 
goods  of  the  debtor,  h^d  erroneous.   Steinbero  v.  Buffum....  778 

12.  In  proceedings  between  creditors  to  set  aside  a  fraudulent 
conveyance,  fraud  can  not  be  presumed,  and  the  burden 
of  proof  is  on  the  plaintiff  to  prove  the  same  by  a  pre- 
ponderance of  the  evidence.    Idem, 

13.  In  a  contest  between  a  preferred  creditor  of  an  insolTent 
debtor  and  other  creditors  it  is  erroneous  to  instruct  the 
jury  that  if  it  is  shown  that  the  vendor  was  disposing  of 
his  property  for  the  purpose  of  delaying  and  defrauding 
his  other  oreditors,  and  the  vendee  had  notice  thereof,  the 
burden  to  establish  good  faith  would  be  upon  the  vtndee. 
Idewi. 

14.  In  a  contest  between  creditors  over  the  proceeds  of  mort- 
gaged property,  evidence  held  not  to  support  a  finding  that 

.the  mortgage  did  not  represent  a  bona  fide  indebtedness 
and  was  void  as  to  creditors.    (Greenwood  v.  IngersoU 7^ 

15.  Answer  to  petition  of  Intervention  in  case  of  fraudulent 

conveyance  held  to  state  facts  sufOcient  to  constitute  a 

defense.    Idem, 

Homestead. 

16.  The  family  homestead  to  the  value  of  $2,000  is  not  the  sub- 
ject of  fraudulent  alienation.  Plnmmer  v.  Rohman ^ 

Preferring  Creditors, 

17.  A  debtor  has  a  right  to  secure  one  or  more  creditors, 
though  the  property  given  as  security  was  all  the  debtor 
had,  if  it  was  reasonably  proportionate  to  the  debt  secured. 
Blair  State  Bank  v.  Bunn .' 464 
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18.  Proceedings  by  a  debtor  to  dissolre  an  attachment,  and 
after  dissolution  securing  a  certain  creditor  to  the  exclu- 
sion of  the  attachment  creditor,  held  not  evidence  of  a 
fraudulent  transfer.    Idem. 

19.  A  creditor  may  lawfully  accept  security  from  an  insolvent 
debtor,  but  not  with  the  intent  of  defrauding  other  cred- 
itors. EUia  V.  Mussclman 262 

Garnishment. 

1.  One  can  be  garnished  only  in  the  state  where  the  debt  is 
payable,  if  that  is  the  place  of  residence  of  his  creditor. 
BiOUird  V.  Chaffee 83 

2.  An  attaching  creditor  acquires  no  greater  rights  by  gar- 
nishment than  had  his  debtor.  Cu^n  v,  Carpless  Co 512 

3.  Stock  subscription  to  the  stock  of  a  corporation  may  be 
gfarnished  by  a  creditor  to  the  extent  that  it  is  due  and 
unpaid.  Bohrer  v,  Adair 824 

Orand  Jury.    See  Gokstitutional  Law.    Statutes,  15. 

Guaranty. 

1.  In  the  construction  of  a  guaranty,  contemporaneous  con- 
tracts between  the  parties  pertaining  to  the  subject  and 
the  meaning  which  they  intend  their  language  to  convey 
may  be  taken  into  consideration  in  interpreting  the  con- 
tract.   Rice  V,  McCague 8G1 

2.  Where  a  guarantor  of  a  note,  secured  by  mortgage,  on  the 
principal's  default  secures  the  securities,  and,  without  con- 
sulting the  holders,  pursues  the  debtor  by  remedies  of  his 
own  selection  to  recover  the  debt,  he  thereby  becomes  lia- 
ble to  the  holder  for  negligence  in  pursuit  of  the  principal 
debtor.    Idem. 

3.  A  creditor  is  not  required  to  exhaust  his  legal  remedies 
against  the  principal  before  demanding  payment  from  the 
guarantor,  where  there  is  ample  evidence  that  the  prin- 
cipal was  insolvent.    Idem, 

Habeas  Corpus. 

1.  The  regularity  of  the  proceedings  leading  up  to  a  sentence 
in  a  criminal  case  can  not  be  inquired  into  on  an  applica- 
tion for  a  writ  of  habeas  corpus.  McCarty  v.  Hopkins 550 

2.  A  petition  for  a  ^vrit  of  habeas  corpus,  when  based  upon 
'  alleged  want  of  probable  cause,  should  set  out  all  the  testi- 
mony taken  before  the  examining  magistrate.  Rhea  v.  State,    15 

3.  A  prisoner  held  under  a  process  upon  a  judgment  issiied 
in  due  form  can  not  avail  himself  of  the  writ  of  habeas 
corpus  unless  the  judgment  is  void.    In  re  Walker 803 
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4.  Failure  to  impanel  a  jury  to  try  the  issues  in  a  bastardy 
proceeding  will,  at  most,  render  the  judgment  erroneous, 
the  correction  of  which  could  not  be  had  by  habeas  corpus. 
Idemm 

HarmlaM  Error.    See  Appeal  Ain>  Ekrob,  32,  33.    Drahts,  11.    In- 

BTBrCTIONB,  16. 

Highways.    See  Advebsb  PosasssiON. 

Establishment 

1.  Evidence  of  long-continued  use  of  a  road  by  the  public,  or 
the  surreying,  marking  out,  platting  and  improvement  of 
the  same  by  public  authority,  tends  to  show  establishment 
by  dedication.   Streeter  t?.  Stalnaker 205 

2.  Under  the  provisions  of  section  2477,  Bevised  Statutes  of 
the  United  States,  lands  of  the  general  government  not 
reserved  for  public  purposes  may  be  taken  and  used  for 
public  roads.    Idem. 

3.  Where  a  public  road  has  been  established  under  the  stat- 
ute and  traveled  for  more  than  ten  years,  the  court  will 
not  examine  the  original  proceedings  for  the  laying  out  of 
the  road  to  determine  whether  they  were  valid.  Lpdick  v. 
State 309 

4.  In  an  action  to  recover  damages  for  the  location  of  a 
public  road,  the  burden  is  on  the  plaintiff  to  show  that  his 
land  has  been  regularly  condemned,  or  at  least  physically 
appropriated.   Lesieur  v.  Custer  County 612 

6.  The  filing  of  a  petition  in  accordance  with  section  4  of  the 
road  law  (Compiled  Statutes,  1899,  ch.  78)  and  the  giving 
of  notice  in  compliance  with  section  18  of  said  law,  are 
conditions  precedent  to  the  making  of  an  order  by  the 
county  board  establishing  a  public  road.    Idem. 

Obstruction. 

6.  In  a  prosecution  for  obstructing  a  highway  under  section 
107  of  the  Criminal  Code,  the  question  whether  compensa- 
tion has  been  made  for  the  taking  of  the  real  estate  for  a 
highway,  can  not  be  inquired  into.   Lydick  v.  State 309 

7.  The  complaint  copied  in  the  opinion  charges  an  offense 
under  section  107  of  the  Criminal  Code,  of  obstructing  a 
highway.    Idem. 

Homestead. 

The  family  homestead  to  the  yalue  of  $2,000  is  not  the  sub- 
ject of  fraudulent  alienation.  Plummer  v.  Rohman 61 

Homicide. 

1.  Extent  of  domiciliary  right;  popular  sentiment.  Thompson 
V.  State 210,  213 
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2.  A  man  may  defend  his  domicile  even  to  the  extent  of  tak- 
ing life  if  it  be  actually  or  apparently  necessary  to  do  so 
in  order  to  prevent  the  commission  of  a  felony  therein. 
Thompson  t?.  State  210 

3.  An  instruction  on  the  question  of  the  extent  of  resistance 
which  would  be  lawful  in  an  assault  on  defendant's  domi- 
cile, held  erroneous.    Idem. 

4.  The  occupant  of  a  dwelling  may  kill,  as  a  measure  of  de- 
fense, a  person  attempting  to  break  in  with  the  intent  of 
extorting  money  by  charging  him  with  a  crime  and  threat- 
ening to  expose  him  to  public  contempt.    Idem, 

5.  In  a  prosecution  for  murder  occasioned  by  a  gunshot 
wound,  the  theory  of  the  defense  being  suicide  of  the 
deceased,  a  physician  who  has  examined  the  body  and  sur- 
roundings may  testify  as  to  the  position  in  which  the  body 
must  have  lain  for  the  blood  to  have  taken  the  course  from 
the  wound  it  did.  Dinsmore  v.  State 418 

0.  Bullngs  on  evidence  examined  and  approved.    Idem. 
Eoiue  JoumalB.    See  Statutes,  8,  9. 

Hubbell's  Legal  Directory.    See  Evidence,  8. 

Husband  and  Wife.    See  Bioamt.    Marriage.    WiTinsssES,  7. 

1.  A  married  woman  may,  through  a  duly  authorized  agent, 
incumber  lands  as  if  she  were  single.  Morris  v,  Linton 537 

2.  Where  real  estate  is  conveyed  by  a  husband  to  his  wife  with- 
out pecuniary  consideration,  the  legal  presumption  is  that 
the  parties  intended  the  conveyance  as  a  gift  or  advance- 
ment to  his  wife.  Veeder  v,  McKinley-Lanning  Loan  d  Trust  Oo».  892 

Illegitimate  Children.    See  Babtabot. 

Impeachment.    See  Witnesses. 

Imprisonment.    See  Habeas  Corpus. 

Indictment  and  Information.    See  Constitutional  Law.    Countt 
Attorney.    Highways,  7.    Larceny.    Bape,  2,  3. 

Filing,   Verification. 

1.  It  is  unnecessary  to  obtain  leave  of  court  before  filing  an 
information.   Sharp  v.  State 187 

2.  It  is  sufficient  if  an  information  is  yerifled  by  the  county 
attorney  on  information  and  belief.    Idem, 

3.  A  clerk  of  the  district  court  may  properly  take  verifica- 
tions of  informations  in  criminal  cases.    Idem, 

Trimble  v.  State 604 
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4.  Informations  muBt  be  by   the  county  attorney,  yeriiled 

by  his  oath.  Trinibie  v.  BUUe 604 

5.  Criminal  Code,  sections  579,  580,  providing  that  information 
shall  be  filed  by  the  prosecuting  attorney,  held  to  mean 
county  attorney.    Idem. 

Language  of  Statute, 
C  Where  a  statute  stafes  the  elements  of  a  crime,  it  is  gener- 
ally Buificient,  either  in  an  indictment  or  information,  to 
charge  such  crime  in  the  language  of  the  statute.    Chap- 
man V,  State 888 

7.  An  information  need  not  negative  the  exceptions  of  a  stat- 
ute which  are  not  descriptive  of  the  offense.  SofUid  v.  State,  600 

yam €8  of  Witnesses. 
The  rule  requiring  the  name  of  a  person  other  than  the 
accused  to  be  set  forth  in  an  information  is  subject  to  the 
qualification  that  if  the  name  is  unknown  that  fact  may 
be  so  alleged.    Idem. 

9.  The  name  of  an  additional  witness  discovered  after  the 
filing  of  the  information  may  be  indorsed  thereon  before 
trial.    Trimble  v.  State 604 

Variances, 

10.  Certain  variances  between  an  instrument  as  described  in 
an  information  and  that  introduced  in  evidence,  held  imma- 
terial, as  in  no  manner  prejudicing  the  rights  of  the  defend- 
ant upon  the  merits  of  the  case.  Burlingim  v.  State, 276 

Waiver  of  Defects. 

11.  Plea  of  not  guilty  held  a  waiver  of  all  defects  in  an  informa- 
tion that  can  be  reached  by  a  motion  to  quash.  Trimble  v. 
State  604 

Industrial  School.    See  Beformatories. 

Information.    See  Indictment  and  Information. 

Injunction.    See  Corporations,  6.    Courts,  13.    Escrow.    MuNia- 
PAL  Corporations. 

Insanity. 

1.  The  commissioners  of  insanity  have  cognizance  not  only 
of  applications  for  admission  to  the  hospital  for  the  insane, 
but  also  for  the  safe-keeping  otherwise  of  insane  persons 

in  their  respective  counties.  Biddle  v.  Jenkins 400 

2.  An  afiidavit  filed  with  the  commissioners  of  insanity  alleg- 
ing that  a  person  resident  of  their  county  is  insane  and 
his  being  at  large  is  dangerous  to  the  community,  confers 
jurisdiction  upon  the  board  to  act.    Idem, 
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3.  Insanity  can  not  be  established  by  proof  of  the  reputation 
of  the  party  in  that  regard.    Idem, 

Contract,   Defense, 

4.  The  insanity  of  the  obligor  at  the  time  the  contract  was 
made  is  a  good  defense  to  an  action  thereon.  Boyd  v.  Mul- 
paUil  878 

InBolYency.    See  Banks  and  Banking.    Bankbih>tcy.    Gorpora- 
TioHB,  11,  12.    Fraudulent  CoNVRYANcaB.    Guaranty. 
1.  A  oonrt  may  permit  a  creditor  to  share  in  the  assets  of 
an  insolyent  bank,  though  his  claim  was  not  filed  within 
the  time  limited.  State  v.  Bank  of  Commerce 22 

*  8.  A  petition  charging  that  an  insolvent  bank  is  indebted  to 
the  plaintiff  in  a  sum  named  is  not  demurrable  because 
it  also  states  that  the  ownership  of  the  claim  is  disputed 
and  in  litigation  between  the  plaintiff  and  another  party. 
Idem, 

8.  A  creditor  who  has  not  been  deprived  of  any  legal  right 
by  the  allowance  of  a  belated  claim  against  an  insolvent 
bank  can  not  complain  of  such  allowance.    Idem, 

Inatractions.    See  GRnoNAii  Law. 

Argumentive, 

1.  It  is  not  error  to  refuse  an  instruction  which  is  argumenta- 
tive and  singles  out  and  gives  undue  prominence  to  some 
portions  of  the  evidence.  Chapman  v.  State 888 

Burden  of  Proof. 

2.  Where  the  burden  is  on  the  defendant  it  is  not  error  to 
instruct  accordingly  as  to  the  preponderance  of  the  evi- 
dence.  Tecumseh  Nat,  Bank  v,  McOee 709 

3.  An  instruction  in  a  criminal  prosecution  which  casts  the 
burden  of  proof  on  a  defendant  to  establish  his  defense  by 
a  preponderance  of  the  evidence,  is  erroneous.  Howell  v. 
State  391 

4.  An  instruction  which  casts  the  burden  upon  the  defendant 
to  establish  a  defense  beyond  a  reasonable  doubt,  is  erro- 
neous.   Idem, 

Cautionary, 

5.  In  a  criminal  prosecution  the  trial  court  may,  in  its  dis- 
cretion, give  a  cautionary  instruction.    Dinemore  v.  State, . .  418 

Circumstantial  Evidence, 

6.  An  instruction  as  to  circumstantial  evidence  held  properly 
given.    Smith  v.  State 296 

7.  An  instruction  on  circumstantial  evidence  held  properly 
refused.    Idem. 

8.  Instructions  given  in  this  case  embodied  the  rule  of  law 
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that  circumBtantisl  evidence  must  exclude  every  reason- 
able hypothesis  save  that  of  the  guilt  of  the  accused. 
Tatum  V,  State 229 

Construction. 
9.  Instructions  must  be  construed  together.  Clary  v.  State. . . .  688 

Contradictory  Btatemente, 

10.  An  instruction  is  erroneous  which  contains  conflicting 
statements  of  law.  Jensen  v.  Halstead 249 

11.  An  instruction  which  misstates  the  law  is  not  cured  by 
giving  another  which  states  it  correctly.  Thompson  v.  State^  210 

12.  An  instruction  incorrectly  stating  the  law  is  not  cured  by 
one  stating  it  correctly.  HoiceU  v.  State 391 

13.  An  instruction  whereby  the  whole  case  is  attempted  to  be 
covered*  but  which  omits  an  essential  element,  is  erroneous, 
and  is  not  cured  by  another  instruction  which  covers  the 
point.  Dohson.  v.  State 584 

Emoeptions  and  Objections. 

14.  Instructions  will  not  be  reviewed  where  they  were  not 
excepted  to  in  the  trial  court.  Elkhorn  Valley  Bank  v.  Marley,  583 

15.  The  giving  or  refusal  of  instructions,  can  not  be  consid- 
ered for  the  first  time  on  review.  Missouri  P.  R.  Co,  v.  Tipton,    49 

Earmless  Error. 

* 

16.  An  instruction  as  to  the  measure  of  damages,  even  though 
incorrect,  is  harmless  error,  where  the  jury  found  against 
any  recovery  whatever.  Bank  of  Stockham  v.  Alter 359 

Language. 

17.  It  is  not  error  to  designate  the  defendant  in  an  instruction 

as  the  "prisoner."  Dinsmore  v.  State 418 

Motive. 

18.  The  giving  of  an  instruction  as  to  the  want  of  motive  for 
the  commission  of  a  crime,  held  not  error.    Smith  r.  State.  .296 

Province  of  Jury.    Witnesses. 

19.  A  court  should  instruct  hypothetically  upon  the  facts 
which  the  evidence  tends  to  prove,  and  permit  the  jury  to 
decide  whether  witnesses  are  credible,  and  whether  their 
testimony  is  forceful  or  weak.   Strong  v.  State 35 

20.  An  instruction  pregnant  with  disparaging  suggestions, 
not  based  upon  the  evidence  and  invading  the  province  of 
the  jury  by  undertaking  to  fix  for  them  the  probative 
value  of  impeaching  testimony,  is  erroneous.     Idem. 

21.  An  instruction  to  the  effect  that  just  censure  of  a  witness 
or  his  testimony  can  not  be  grounded  on  the  fact  that  he 
has  performed  a  ,duty  imposed  on  him  by  law,  is  not 
erroneous.  Cooney  v.  State 342 
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22.  An  instruction  regarding  the  testimony  of  witnesses  which 
deprives  the  jury  of  the  right  to  judge  of  the  weight  and 
credibility  of  such  witnesses,  is  erroneous.   Howell  v.  State,  391 

Punishment  of  Accused. 

23.  It  is  not  error  to  instruct  the  jury  that  questions  of  mercy 
are  for  the  executive.  Dinsmoi'e  v.  State 418 

24.  It  is  not  error  to  tell  the  jury  that  they  have  nothing  to  do 
with  the  question  of  punishment.   Clary  v.  State 688 

Repetitions, 

25.  It  is  not  error  to  refuse  an  instruction  regarding  a  propo- 
sition which  is  substantially  covered  by  another  instruc- 
tion already  given.  Oreen  v.  Lancaster  County 473 

26.  It  is  not  error  to  refuse  a  special  instruction  embodying 
an  idea  which  has  been  given  by  the  court  to  the  jury  in 
the  general  charge.  Chapman  v.  State 888 

27.  Where  an  instruction  is  requested  the  substance  of  which 
is  contained  in  another  instruction  given,  it  is  not  error  to 
refuse  it.    Spaulding  v.  State 289 

Requests. 

28.  Before  a  party  can  complain  of  an  instruction  because  not 
sulficiently -specific,  he  must  request  an  instruction  cover- 
ing the  point.  Dinsmore  v.  State 418 

29.  One  can  not  successfully  assail  an  instriiction  where  one 
tendered  by  him  has  been  given  which  is  subject  to  the 
same  criticism.   Idem. 

30.  An  instruction  requested  which  is  inapplicable  to  the  is- 
sues and  not  based  on  the  evidence,  is  properly  refused. 
Spaulding  v.  State  289 

Theory. 

31.  Submission  to  the  jury  of  a  theory  which  has  no  basis  in 
the  evidence,  is  error.   Tliompson  v.  State 210 

Waiver. 

32.  Parties  may  waive  the  giving  of  written  instructions  in  a 
civil  action.   Kuhn  v.  Nelson 224 

Inaurance. 

Accident  Policy. 

1.  Where  the  insured  is  capable  of  performing  a  portion  of 
his  duties,  he  is  not  wholly  disabled  within  the  terms  of  an 
accident  policy  authorizing  a  recovery  for  injuries.    Coad 

V.  Trailers  Ins.  Co 563 

2.  Where  there  were  diiferent  branches  of  business  pertain- 
ing to  the  occupation  in  which  the  insured  was  engaged, 
an  injury  which  would  prevent  his  carrying  out  only  some 
of  such  work  would  not  be  a  total  disability  within  the 
accident  policy.   Idem. 
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3.  Evidence  in  action  on  accident  policy  Md  not  to  ^varrant 
finding  of  total  disability.    Idem, 

4,  The  term  "wholly  disabled,"  in  an  accident  policy,  should 
be  given  a  practical  construction  to  carry  out  the  inten- 
tion of  the  parties.    Idem. 

6.  Where  an  accident  policy  provides  for  indemnity  when  the 
insured  is  wholly  disabled,  a  partial  disability  pertaining 
to  his  occupation  will  not  justify  a  recovery.    Idem, 

A88i4fnment  of  Policy. 

6.  One  may  lawfully  insure  his  own  life  and  assign  the  policy 
to  another  having  no  insurable  interest.  Chamberlain  v. 
Butler 730 

Change  of  Title. 

7.  A  condition  in  a  contract  of  insurance  forbidding  a  "change 
of  the  title,  interest  or  possession  of  the  assured,"  is  vio- 
lated by  a  conveyance  of  the  insured  property,  even  though 
there  be  no  consideration  for  the  transfer.  Home  Fire  Ins. 
Co.  V.  Collins  198 

8.  Evidence  found  insufficient  to  sustain  the  verdict  for  plain- 

tiff.    Idem. 

Default. 

9.  The  failure  of  the  insured  to  pay  premium  note  is  a  com- 
plete defense  in  an  action  on  a  policy  containing  a  lapsing 
clause.   Antes  v.  State  Ins.  Co 55 

10.  A  mortgagee  to  whom  a  policy  is  payable  as  her  interest 
may  appear  can  not  enforce  a  policy  where  the  premium 
note  is  in  default,  if  the  insured  could  not  do  so.    Idem. 

Intent.    See  Criminal  Law,  2.    Forqebt.     Frauditlent  Contey- 

ANCE. 

Interest.    See  Municipal  Corporations,  8.    Usurt. 

1.  A  decree  of  foreclosure  draws  interest  from  the  date  of 
its  rendition  until  it  is  paid.   Stenger  v.  Carrig 753 

2.  A  judgment  creditor  is  entitled  to  interest  on  his  judgment 
until  the  same  is  actually  paid.   Trompen  v.  Hammond 446 

8.  In  case  real  property  is  sold  to  satisfy  a  judgment  or 
decree,  the  creditor  is  entitled  to  interest  upon  his  claim 
up^to  the  date  of  confirmation.    Idem. 

Intoxicating  Liquors. 

Keeping  for  Unlawful  Sale.    Prosecution, 

1.  Section  20,  chapter  50,  Compiled  Statutes,  1899,  with  respect 
to  keeping  intoxicating  liquors  for  sale  without  a  license, 

is  valid  legislation.    Cooney  v.  State, 342 

2.  The  legislature  can  provide  that  the  possession  of  intoxi- 
cating liquors  by  one  not  having  a  license  shall  be  pre- 
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Bumptive  evidence  of  a  violation  of  the  liquor  law.  Parsons 
V.  Btate  ; 244 

8.  On  the  trial  in  the  district  court  for  keeping  liquors  un- 
lawfully, where  it  is  shown  that  they  were  seized  under 
a  general  warrant,  it  is  not  necessary  to  introduce  evidence 
of  the  affidavit  on  which  the  search  warrant  was  issued. 
Idem, 

4.  On  the  trial  in  the  district  court  for  keeping  liquors  unlaw- 
fully, where  it  is  shown  that  they  were  seized  under  a  gen- 
eral warrant,  it  is  not  necessary  to  introduce  in  evidence 
the  statutory  affidavit  on  which  the  search  warrant  was 
issued.    Idem. 

5.  In  a  prosecution  for  keeping  intoxicating  liquors  for  un- 
lawful sale,  instruction  as  to  the  time  of  the  commission 
of  the  offense,  held  properly  given  as  to  the  requirement 
that  the  intention  to  sell  must  be  a  present  intention 
within  the  meaning  of  the  statute.    Idem, 

6.  In  a  prosecution  for  keeping  intoxicating  liquors  for  un- 
lawful sale,  possession  of  such  liquors  is  presumptive  evi- 
dence of  guilt.    Idem. 

7.  An  instruction  on  the  possession  of  intoxicating  liquors  by 
the  accused  in  a  prosecution  for  keeping  liquor  for  unlaw- 
ful sale,  "held  proper.    Idem. 

Irrigation. 

1.  Irrigation  company.  Alexander  v.  Cutbertson  IrrlgaUan  d 
Water  Power  Co 333 

2.  A  company,  in  the  exercise  of  the  power  of  condemnation, 
can  exercise  it  only  for  a  public  purpose.    Crawford  Co, 

V.  nathaw<Jty  317,  321 

3.  The  statute  creating  irrigation  companies  confers  nothing 
upon  such  companies  except  the  power  to  condemn  for 
right  of  way  and  the  power  to  borrow  money.    Idem. 

4.  The  state  board  of  irrigation  is  not  a  court  in  the  sense  m 
which  that  word  is  used  in  the  constitution,  but  is  a  special 
tribunal  of  limited  jurisdiction.    Idem 317,  319,  320 

Issues.   See  Appeal  Ain>  Error,  34.    County,  12.    Pleading,  13-15. 

Jeopardy.    See  Criminal  Law,  16,  17. 

Judges.    See  County.    County  Judge.    Courts.    Justice  op  the 
Peace.    Mandamus. 

Judgment.    See  Appeal  and  Error.    Courts.    Equity.    Interest. 
Mortgages.    Municipal  Corporations.    Records. 
1.  Judgment  held  to  be  in  conformity  with  mandate.    Holt  v. 
Schneider 370 

65 
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2.  A  petition  defective  In  su^Mstance  will  support  a  judgment 
if  the  basic  facts  are  intelligibly  set  forth  and  the  court 
has  authority  to  grant  the  relief.  Dryden  v.  Parrotte 339 

Assignment, 
8.  An  assignment  of  a  judgment  which  excepts  a  portion 
previously  assigned  is  not  equivalent  to  an  assignment  sub- 
ject to  the  interest  of  the  first  assignee.   Cahn  v,  Carpless 
Co 512 

Collateral  Attack. 

4.  On  motion  to  vacate  a  sale  made  upon  a  decree  giving  a 
party  a  lien,  the  correctness  of  such  decree  can  not  be 
inquired  into.  Dryden  v,  Parrotte 339 

5.  A  judicial  order  or  judgment  can  not  be  attacked  collater- 
ally unless  affected  by  some  jurisdictional  infirmity.    Idem. 

6.  A  judgment  void  on  the  face  of  the  record  for  want  of 
jurisdiction  may  be  attacked  collaterally.  Fogg  t?.  EUis 829 

Conclusiveness  of  Adjudication, 

7.  A  party  is  not  concluded  by  a  judgement  in  an  action  to 
which  he  was  not  a  party.  State  v.  Chicago,  R.  /.  d  P.  R.  Go,^  545 

8.  The  foreclosure  of  a  mortgage  on  premises  upon  which 
a  schoolhouse  has  been  erected  is  not  an  adjudication  that 
the  schoolhouse  was  a  part  of  the  realty  and  included  in 
the  mortgage  lien.  Bums  v.  School  District  No.  18  of  Rock 
County  351 

9.  Where  a  mortgagee,  in  whose  favor  a  decree  has  been  ob- 
tained and  satisfied  by  an  agent,  repudiates  the  agency, 
and  sues  in  equity  on  the  debt,  alleging  a  less  sum  due, 
he  can  not  rely  upon  the  first  decree  as  establishing  the 
amount  due.  Holt  v.  Schneider 370 

10.  Where  two  judgments  of  the  same  purport  are  rendered 
in  the  same  case  at  the  same  term  of  court,  the  first  judg- 
ment will  not  sustain  a  plea  of  res  ad  judicata.  Johnson  v. 
Hesser 631 

11.  Where  two  judgments  of  the  same  purport  are  rendered 

in  the  same  case  at  the  same  term,  an  order  of  the  court 

made  at  a  subsequent  term  expunging  the  first  judgment 

will  bind  the  parties  until  set  aside  in  a  direct  proceeding. 

Idem. 

Confession. 

12.  The  president  and  cashier  of  an  incorporated  state  bank 
are  not  authorized  to  confess  judgment  against  it,  under 
section  433  of  the  Code,  on  notes  executed  by  the  cashier 
in  the  name  of  the  bank,  after  it  has  ceased  doing  business. 
Fogg  V.  Ellis 829 
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Foreign  Judgment, 

13.  A  judgment  rendered  against  a  party  in  one  state  is  con- 
clusive upon  him  when  made  the  basis  of  an  action  in  an- 
other state,  unless  the  court  rendering  the  judgment  was 
without  jurisdiction.  Commomcealth  Mutual  Fire  Ins,  Co,  v, 
Hayden  Bros 454 

14.  A  judgment  rendered  by  a  court  of  one  state  is  entitled 
to  full  faith  and  credit  in  the  courts  of  another  state,  only 
to  the  extent  that  jurisdiction  appears  or  may  be  pre- 
sumed.   Idem, 

Merger, 

15.  Where  twin  judgments  are  entered  it  will  be  presumed 
that  the  first  merged  in  the  second,  or  was  constructively 
vacated  by  it.  Johnson  v,  Hesser 63 L 

Opening  or  Vacating, 

16.  A  decree  will  not  be  opened  where  the  moving  party  could 
not  be  benefited  thereby.  Oakes  v,  Ziemer 6 

17.  On  a  motion  to  open  a  decree,  the  tendering  of  a  sham 
answer  does  not  meet  the  requirements  of  the  statute. 
Idem 6,  8 

18.  To  have  a  decree  entered  on  constructive  service  opened, 
under  section  82  of  the  Code,  defendant  must  present  a  full 
answer  to  the  merits.    Idem, 

19.  The  intentional  production  by  a  litigant  of  false  testimony 
will  justify  the  annulment  of  a  decree  procured  thereby. 
Seeord  v.  Powers 615 

20.  Under  section  602  of  the  Code,  a  judgment  obtained  by 
fraud  or  perjury  will  be  set  aside  on  a  showing  of  due 
diligence.    Id^m. 

21.  In  an  action  to  vacate  a  judgment  obtained  by  fraud,  the 
plaintiff  must  allege  and  prove  that  he  exercised  due  dili- 
gence, and  that  his  failure  to  secure  a  just  decision  was 
not  attributable  to  his  own  negligence.    Idem, 

22.  A  district  court  can  vacate  a  decree,  made  at  a  previous 
term,  only  in  the  manner  pointed  out  in  the  statute. 
Schuyler  Building  d  Loan  Ass*n  v,  Fulmer 68 

Revivor, 

23.  In  a  proceeding  to  revive  a  dormant  judgment,  only  the 
validity  thereof  can  be  inquired  into.   Stover  v.  Stark 374 

24.  In  a  proceeding  to  revive  a  dormant  judgment  the  defend- 
ant must  be  held  to  have  litigated  in  the  original  action 
any  defense  he  then  had.    Idem, 

Judicial  Notice.    See  Evidence,  9,  10. 

Judicial  Sale.    8ee  Exkct7TI05. 
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Joriidictioii.    See  Babtabdt.    Goubts.    DRAiifa 

Jmy.    See  Constitutional  Law.     Criminal  Law,  17-19.    Grand 

JUBY.      LxSTBrCTIONS.      TrIAX.      VVITNE88K8. 

1.  Code  of  Civil  Procedure,  section  664,  is  not  unconstitutional 
for  want  of  uniformity.  Dinsmare  v.  State 418 

Competeneif,   ChaUenge. 

2.  A  hypothetical  opinion  formed  solely  on  rumor  and  news- 
paper reports  does  not  disqualify  a  juror.    Idem. 

8.  The  entertaining  of  conscientious  scruples  against  capital 
punishment  is  a  ground  for  challenge  for  cause  in  a  prose- 
cution for  murder  in  the  first  degree.    Idem, 

4.  An  opinion  formed  by  a  Tcnireman  does  not  afford  cause 
for  challenge  unless  it  is  unqualified  as  to  the  guilt  or 
innocence  of  the  accused.    Idem. 

5.  The  ruling  of  a  trial  court  in  deciding  a  challengfe  for  cause 
will  not  be  disturbed  unless  an  abuse  of  discretion  is 
shown.    Idem. 

Right  to  Trial  by  J^nf. 

6.  The  accused,  by  a  judicial  confession  of  guilt,  may  waive 
all  rights  secured  by  section  1,  article  11,  of  the  constitu- 
tion.  McOarty  v.  Hopkins 550 

Summoning. 

7.  When  there  is  no  panel  of  petit  jurors,  the  court  may, 
under  section  664  of  the  Code,  direct  the  sheriff  to  sum- 
mon them.  Dinamore  v.  State 41S 

Justice  of  the  Peace.    See  Appeal  and  Error,  34.    Bastardy,  2. 
Records. 

1.  rpon  request,  and  the  payment  of  the  legal  fee,  a  justice 
must  furnish  an  authenticated  transcript  of  a  judgment 
in  his  docket  to  any  one  interested  therein.  State  v.  Ells- 
ioorth 444 

2.  An  attorney  in  fact  for  one  against  whom  a  judgment  has 
been  rendered  on  the  docket  of  a  justice  has  such  an  inter- 
est as  entitles  him  to  demand  a  transcript  thereof.    Idem. 

Laches.    See  Attachicsnt,  5. 

Landlord  and  Tenant. 

1.  Before  a  tenant  can  initiate  an  adverse  holding,  he  must 
yield  up  possession  or  distinctly  repudiate  the  relation- 
ship existing.   Ross  v.  McManigal 90 

2.  The  failure  to  pay  rent,  even  in  the  absence  of  a  demand, 
does  not  raise  a  presumption  that  the  lessee  has  renounced 
the  title  under  which  his  tenure  commenced.  Idem 90,  92 

3.  A  tenant  must  deal  in  good  faith  with  his  landlord.  He  is 
bound  to  surrender  possession  of  the  demised  premises 
at  the  expiration  of  the  lease.    If  he  fail  to  do  so  it  will 
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be  prestuned  that  he  cbntinues  to  hold  in  the  character 
of  a  tenant.  This  presnmption  can  not  be  overcome  by  a 
secret  purpose  of  the  tenant  to  hold  adversely.    Idem 90, 91 

4.  Lease  of  farm  construed.  It  creates  no  lien  for  the  lessor 
for  rents  due  and  in  arrears  On  crops  grown  thereafter 
and  other  property  non  in  esse  at  the  time.  Brown  v,  Neilsan,  765 

5.  An*  assignee  of  a  lease  is  not.  liable  for  the  entire  rent 
reserved  in  the  lease,  where  a  portion  of  the  land  demised 

is  not  covered  by  the  assignment.  Hogg  v,  Reynolds 758 

6.  Whether  a  transfer  of  a  lease  creates  the  relation  of  land- 
lord and  tenant  between  the  transferee  and  landlord  de- 
pends on  the  estate  demised  and  the  estate  transferred 
being  identical.     Idem, 

7.  Where  a  lessee  assigns  his  whole  estate  in  the  demised 
premises,  the  assignee  is  liable  to  the  lessor  for  the  whole 
of  the  rent  reserved  in  the  lease.    Idem. 

8.  The  covenant  to  pay  rent  runs  with  the  land,  and  the  as- 
signee of  the  lease  being  in  privity  of  estate  with  the  land- 
lord, is  directly  liable  to  him  for  the  installments  accruing 
while  the  relation  exists.    Idem 758,  760 

Larceny.    See  Cbiminal  Law,  16.    Robbery. 

1.  To  constitute  larceny  there  must  have  existed  a  felonious 
intent  at  the  time  of  the  taking.  Dohson  v.  State 584 

2.  An  information  charging  larceny  sufSciently  described  the 
stolen  property  as  fifty-five  coats,  each  coat  of  the  valu6 
of  five  dollars;  fifty-five  vests,  each  vest  of  the  value  of 
three  dollars;  sixty  pairs  of  trousers,  each  of  the  value  of 
five  dollars;  four  overcoats,  each  of  the  value  of  ten  dol- 
lars.'*   Sharp  V.  State 187 

3.  Proof  of  special  ownership  in  property,  the  subject  of  lar- 
ceny, will  sustain  a  conviction  of  larceny  under  an  Infor- 
mation chargping  general  ownership.    Idem, 

4.  Evidence  held  to  support  verdict  of  jury.    Tatum  v.  State, , ,  229 
Law  of  the  Case.    See  Affelal  ai«d  Ebbob,  35-41. 

Leases.    See  Landlobd  and  Tenaivt. 

Legislature.    See  Statutes,  11,  12. 

1.  The  entire  proclamation  of  the  governor  convening  the 
legislature  in  special  session  should  be  considered  in  de- 
termining whether  any  given  act  at  such  session  is  ger- 
mane to  the  objects  stated  in  the  call  of  the  executive. 
Chicago,  B,  d  Q,  R,  Co,  v,  Wolfe 502 

2.  At  a  special  session  of  the  legislature  no  business  can  be 
transacted  except  such  as  is  included  in  the  objects  of 
legislation  stated  in  the  executive  proclamation.    Idem, 
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License.    See  Attobnets. 

1.  The  payment  of  an  occupation  tax  can  not  be  made  a  (M>n- 
dition  precedent  to  obtaining  a  license  to  conduct  the  busi- 
neBs  sought  to  be  taxed.    State  v.  Aitken 490 

2.  Where  money  is  collected  or  paid  as  a  condition  of  obtain- 
ing a  license,  it  is  license  money,  and  not  a  tax,  under  the 
provisions  of  section  5,  article  8,  of  the  constitution.  Idem. 

Lien.   See  Attaohment.   Lim  itAtioh  of  Actioiis,  11.  Stbeet  Raii> 
WAT8.    Taxation. 

Limitation  of  Actions. 

Period  of  lAmiiation. 

1.  The  statute  of  limitations  does  not  begin  to  run  until  the 
cause  of  action  has  accrued.   City  of  Omaha  v.  Redii^ 163 

2.  The  right  to  commence  and  prosecute  an  action  may  be 
lost  by  delay.    Pinkham  v.  Pinkham 336 

3.  The  right  to  defend  a  suit  for  the  possession  of  property 
is  never  outlawed.    Idem. 

4.  The  statute  of  limitations  does  not  begin  to  run  in  an  action 
for  fraud  until  the  fraud  is  discovered.   Oemer  v.  Yates,  100,  107 

5.  Where,  in  an  action  to  reach  the  proceeds  of  the  sale  of 
mortgaged  property  to  apply  on  a  mortgage  note,  the 
makers  deny  anything  was  due,  the  statute  of  limitations 
does  not  run  during  litigation,  though  the  payee  of  the 
note  had  not  declared  thereon.    Bank  of  Stockham  r.  Alter^  359 

6.  The  substitution  of  an  heir  for  the  administrator,  in  an 
action  against  a  decedent's  estate,  is  not  tantamount  to  the 
commencement  of  a  new  action  and  the  statute  of  limita- 
tions does  not  apply.  Tecufnseh  Nat.  Bank  v.  McOee 709 

Pleadings. 

7.  A  reply  alleging  that  the  defendant's  counter-claim  did  not 
accrue  within  the  period  provided  by  law,  but  alleging  no 
facts  upon  which  to  base  such  conclusions,  tenders  no  issue. 
Pinkham  v.  Pinkham 336 

Statute  of  Limitations. 

8.  Ordinarily,  a  third  party  may  not  interpose  the  defense  of 
the  statute  of  limitations.    Plummer  v.  Rohman 61 

0.  An  action  on  an  official  bond  is  not  barred  until  the  ex- 
piration of  ten  years  from  the  time  the  cause  of  action 
accrued.   Bantley  v.  Baker 92 

10.  A  note  is  barred  after  five  years  from  maturity,  though 
secured  by  a  real  estate  mortgage.    Omaha  Savings  Bank 

V.  Simeral  741 

11.  A  lien  for  taxes  levied  as  special  assessments  for  street 
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improvements  is  not  barred  by  sections  11  or  13  of  the 
Ck>de.  Lincoln  8t,  R,  Co,  v.  City  of  Lincoln 109 

12.  The  fact  that  under  the  laws  of  Colorado  the  covenant 
against  incumbrances  runs  with  the  land  and  inures  to 
the  benefit  of  every  subsequent  grantee,  does  not  make  it 
any  the  less  a  written  contract  within  the  meaning  of  sec- 
tion 10  of  the  Code  of  Civil  Procedure.  Johnson  v.  HesacTj  631,  634 

LiB  Pendens.    See  Abatement  and  Beyiyob.    Statutes,  li . 

Live  Stock.    See  Cakbieb8. 

Malicions  Prosecution. 

1.  The  advice  of  counsel,  to  be  of  any  avail  as  a  defense, 
must  have  been  given  after  a  full  and  fair  statement  of  all 
the  facts  within  the  knowledge  of  the  person  seeking  the 
same,  and  must  have  been  relied  upon  in  good  faith. 
Biddle  v.  Jenkins  400 

2.  Where  one  makes  a  full  and  true  statement  to  an  attorney 
of  all  the  facts  within  his  knowledge  as  to  the  guilt  of  the 
accused,  and  acts  on  his  advice,  he  will  not  be  liable  for 
malicious  prosecution.  Jensen  v,  Halstead 249 

3.  A  defendant  can  not  testify  that  he  related  to  his  counsel 
all  the  facts  within  his  knowledge.    Idem, 

4.  An  instruction  that  information  Justifying  a  criminal  com- 
plaint must  be  such  that  business  men  of  ordinary  care 
would  feel  authorized  in  acting  on  it,  is  erroneous.    Idem, 

5.  After  a  witness  has  related  what  facts  he  detailed  to  his 
counsel  before  commencing  an  action  for  malicious  prose- 
cution he  may  further  testify  that  what  he  did  so  relate 
was  all  he  knew  at  the  time  of  the  communication. 
Idem   249,  252 

1.  Mandamus  is  the  appropriate  remedy  to  make  the  man- 
date of  a  reviewing  court  effective.   State  v,  'N orris 461 

2.  An  application  for  a  writ  of  mandamus  by  a  private  per- 
son for  the  enforcement  of  private  rights  will  not  be 
advanced,  unless  some  good  reason  is  made  to  appear  why 
the  application  in  the  first  instance  was  not  made  in  the 
district  court.   Armstrong  t?.  Mayer 355 

3.  An  original  application  for  a  writ  of  mandamus  in  the 
supreme  court  will  be  granted  only  when  it  is  ancillary 
in  character  and  protects  the  rights  of  parties  which  would 
otherwise  be  jeoparded.    Idem, 

Mandate.     See    Appeal    and    Ebbob,  59.     Judgment,  1.     Man- 
damus, 1. 
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Karriag*.    See  Bioamt. 

1.  A  marriage  legal  where  solemnised  is  valid  everywhere. 
HiUs  V.  Biaie 589 

2.  A  marriage  solemnized  in  good  faith  is  not  void  merely  be- 
cause the  contracting  parties  may  at  some  prior  time  have 
entered  into  an  agreement  or  understanding  that  the  mar- 
riage should  be  invalid.    Idem. 

Karried  Woman.    See  Hubbaito  and  Wnrs. 


1.  Falsus  in  uno,  falsus  in  omnibus.  State  v.  Frank 679,  682 

2.  The  lesser  is  always  included  in  the  greater.    Chicago,  B. 

d  Q.  R.  Co,  V.  Wolfe 502,  507 

3.  The  limitation  law  may,  in  a  possessory  action,  deprive 
a  suitor  of  his  sword,  but  of  his  shield,  never.    Pinkham 

V.  Pinkham 336,  338 

Maximum  Freight  Bate  Law.    See  Coubts,  13.    Railboai>s,  3. 
Measure  of  Damages.    See  Damaosb. 

Miscondoet. 

1.  Of  clerk.    See  County,  21,  22. 

2.  Of  counsel.    See  Trial,  3,  5. 

3.  Of  jury.    See  Trial,  7,  8 

M1«t4tka,    See  Eqihtt. 

Mortgages.  See  Chattel  Mobtqaoes.  Execution.  Executors 
AND  Administrators.  Interest.  Principal  and  Agent. 
Sbcbivebs,    Street  Railwatb^  6. 

ConeideraiUm. 

1.  Evidence  held  to  show  a  consideration  to  support  the  mort- 
gage in  suit.   Morris  v,  LinUm 537 

2.  ^^llere  a  grantee  accepts  and  covenants  to  pay  an  incum- 
brance on  land,  the  agreement  is  based  on  a  sufBcient  con- 
sideration.  Oameau  v.  KendaU 396 

Default,  Right  to  Dedart  Debt  Due. 

3.  Where  a  mortgage  provides  that  the  failure  of  the  mort- 
gagor to  comply  with  any  of  its  conditions  shall  cause 
the  entire  debt  to  become  due,  and  that  the  mortgagee 
may,  if  he  so  elect,  proceed  at  once  to  enforce  his  secu- 
rity, the  commencement  of  foreclosure  suit  is  a  sufficient 
notice  of  his  election.  Ifational  Life  Ins.  Co.  v.  BuUer 449 

4.  Where  a  mortgage  is  conditioned  that  on  default  the  mort- 
gagee may  pay  delinquent  taxes  and  assessments,  and  may 
declare  the  whole  debt  due  and  foreclose,  the  mortgagee 
may  not  only  make  such  payments,  but  declare  the  debt 
due  and  proceed  immediately  to  collect  it.    Idem, 
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Defldeney  Judfftnents. 

5.  The  finding  of  a  trial  conr:t  of  the  amount  of  a  deficiency, 

and  rendition  of  judgment^  are  judicial  functions.   Parmele 

V.  Schroeder  553 

ft.  A  deficiency  judgment  in  a  suit  to  foreclose  a  real  estate 
mortgage  under  the  provisions  of  the  Code  as  it  existed 
prior  to  the  amendment  of  1807  could  not  be  rendered 
until  after  the  report  of  the  sale.    Idem. 

7.  The  repeal  of  sections  847  and  840  of  the  Code,  permitting 
recovery  of  deficiency  judgments,  did  not  affect  actions 
pending.   Hanscom  v.  Meyer 798 

8.  Where  a  plaintiff  in  a  foreclosure  proceeding  purchases 
the  property  and  obtains  a  deficiency  judgment,  and  he 
afterward  sells  it  for  a  sum  equal  to  the  decree  and  costs, 
it  can  not  affect  his  rights  as  to  the  deficiency  judgment. 
8U>ver  v.  Btark  374 

Foreclosure.    Judgments,    Pleading, 
0.  Persons  claiming  adversely  to  a  mortgagor  are  not  proper 
parties  to  an  action  to  foreclose  a  mortgage.    Joslin  v, 
WiUiams 859 

10.  It  is  no  defense  in  an  action  to  foreclose  a  mortgage  that 
the  mortgagor  had  no  title  to  the  premises,  or  that  there 
is  an  outstanding  paramount  title.    Idem, 

11.  The  personal  liability  of  a  mortgagor  does  not  arise  on 
a'ppeal.  Morris  v.  Linton 537 

12.  A  judgment  fixing  the  personal  liability  of  defendants  in 
a  foreclosure  suit  can  only  be  reviewed  after  a  deficiency 
Judgment  has  been  rendered.  National  Life  Ins.  Go.  v. 
Fitzgerald  692 

13.  A  decree  of  foreclosure  in  so  far  as  it  directs  a  sale  of 
the  mortgaged  property  is  not  affected  by  a  modification 
as  to  the  personal  liability  of  the  defendant.  National 
Bank  of  Commerce  i?.  Kinkead 264 

14.  If  a  decree  of  foreclosure  is  by  its  terms  to  be  executed 
by  a  person  disqualified  by  interest  from  making  the  sale, 
the  party  complaining  should  assail  the  decree  directly  and 
not  by  a  motion  to  vacate  the  sale.  Eddy  v.  Kimerer 498 

15.  Evidence  in  an  action  to  foreclose  examined,  and  found 

to  sustain  judgment  for  plaintiffs.    Orient  Ins.  Co.  v.  Hayes,  173 

16.  A  decree  of  foreclosure  in  a  suit  brought  by  a  mortgagee 
who  has  transferred  the  notes  to  a  holder  for  value  is  not 
a  bar  to  a  subsequent  foreclosure  by  the  holder.  Con- 
necticut Trust  d  Safe  Deposit  Co.  v.  Fletcher 166 

17.  The  foreclosure  of  a  mortgage  on  premises  upon  which  a 
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Bchoolhouse  has  been  erected  is  not  an  adjudication  thai 
the  schoolhouse  was  a  part  of  the  realty  and  included  in 
the  mortgage  lien.  Bums  v.  School  Distrid  of  Book  County. . .  351 

18.  An  answer  in  a  suit  to  foreclose  a  lien  under  a  quit-claim 
deed  held  to  plead  a  conclusion  only,  and  that  facts  relied 
on  to  constitute  fraud  must  be  specifically  pleaded.  Fini 
Nat.  Bank  of  Sutton  v,  Orosshans 575 

19.  Evidence  in  an  action  to  foreclose  a  lien  secured  by  quit- 
claim deed  held  to  support  a  decree  for  plaintiff.    Idem. 

20.  Wliere,  in  an  answer,  execution  and  delivery  of  a  note  and 
mortgage  pleaded  in  the  petition  are  admitted,  the  bur- 
den is  on  the  defendant  to  prove  some  fact  ahovmig  want 

of  ovmership.  Bank  of  Stockham  r.  Alter 359 

Payment. 

21.  The  purchase  of  mortgaged  land  at  a  judicial  sale  under 
another  lien  by  a  mortgagee,  credit  being  g^ven  on  the  pur- 
chase price  for  the  mortgage  debt,  is  a  payment  of  the 
mortgage.   Perry  v.  Baker 841 

22.  A  quit-claim  grantee  of  land  purchased  by  his  grantor  at 
a  judicial  sale,  on  which  the  grantor's  mortgage  was  cred- 
ited as  xM^rt  of  the  price,  is  an  innocent  purchaser  of  the 
land  and  takes  it  free  from  the  mortgage  debt.    Idem. 

Registration. 

23.  The  law  providing  for  the  registration  of  instruments 
affecting  land  titles  gives  to  the  assignee  of  a  junior  in- 
cumbrance priority  over  a  senior  incumbrancer  only  in  case 
his  assignment  is  in  registerable  form  and  recorded  before 
the  senior  incumbrance.   Rumery  v.  Lay 755 

24.  As  a  rule,  the  right  of  priority  as  between  persons  claim- 
ing liens  upon  real  property  is  to  be  determined  by  the 

registry  act.    Idem. 

Release. 

25.  A  mortgagee  may,  after  the  death  of  the  mortgagor,  insti- 
tute a  suit  to  foreclose  his  mortgage,  and  the  filing  in  the 
county  court  of  a  mortgage  debt  as  a  claim  against  an 
estate  while  a  foreclosure  suit  is  pending  is  not  a  release 

of  the  mortgage.  National  Life  Ins.  Co.  v.  Fitzgerald 692 

Taxes. 

26.  An  agreement  to  pay  taxes  before  they  become  delinquent 
is  not  fulfilled  by  paying  such  taxes  on  the  day  they  be- 
come delinquent.  Ndtional  Life  Ins.  Co.  v.  Butler 449 

27.  Special  paving  assessments  are  "assessments*'  within  the 
meaning  of  a  clause  in  a  mortgage  imposing  on  the  mort- 
gagor the  duty  of  making  prompt  payment  of  all  taxes 
*'and  assessments"  lawfully  charged  against  the  mortgaged 
property.    Idem. 
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Motions.    See  Appeal  Ain>  Ebbob,  42^4.    Bill  or  Exceptions. 
Costs,  4.   New  Tbial. 

Multiplicity  of  Suits.     See  Sbt-Off  and  Counteb-Clahc. 

MonieiiMd  Corporations.    See  Ck>N8TiTnnoNAL  Law,  1%     Eminent 
Domain.    Statutes.    Street  Bailwayb. 

AeHon.  Corporate  Name. 

1.  Where  an  action  is  brought  by  a  city  in  its  corporate  name 
by  its  proper  law  officers,  it  will  be  presumed  it  was  au- 
thorized until  the  contrary  appears.  Lincoln  Bi.  R,  Co.  v. 
City  of  Lincoln  109 

Assessment.  Levy.  Interest.  Grading.  Paving. 

2.  Where  a  special  assessment  is  shown  by  the  record  to  have 
been  levied  in  substantial  compliance  with  the  statute, 
and  no  substantial  defect  in  the  proceedings  is  shown,  a 
judgment  refusing  to  enforce  the  lien  in  favor  of  the  pub- 
lic will  be  reversed.  John  v.  ConneU 267 

3.  The  provision  of  section  117  of  the  Omaha  charter  (Session 
Laws,  1887,  ch.  10)  as  to  the  ascertainment  of  damages  be- 
fore ordering  the  grading  of  a  street,  is  mandatory.    Idem. 

4.  The  mayor  and  council  of  cities  of  the  metropolitan  class 

can  raise,  by  special  taxation  of  property  benefited,  a  fund 

to  defray  costs  and  expenses  of  opening  a  street.   Parrotte 

V.  City  of  Omaha 96 

5.  A  village  can  not  levy  a  tax  on  property  the  situs  of  which 
is  not  within  the  corporate  limits.  Sioux  City  Bridge  Co.  v. 
Dakota  County 75 

6.  A  tax  levied  on  a  whole  property,  part  of  which  is  without 
the  territorial  limits  of  the  body  imposing  the  same,  is 
invalid  as  to  such  part,  rendering  the  whole  assessment 
void,  unless  the  tax  against  the  part  within  the  jurisdic- 
tion can  be  readily  separated  from  that  without.    Idem. 

7.  Where  the  method  for  exercising  the  power  to  levy  special 
assessments  is  pointed  out  by  statute,  that  method  must 
be  followed;  but  where  no  particular  method  is  specified, 
the  city  authorities  may  act  by  resolution  or  in  other  ap-  . 
propriate  manner.  Lincoln  St.  R.  Co.  v.  City  of  Lincoln 109 

8.  Taxes  levied  as  special  assessments  in  cities  of  the  first 
class  draw  interest  at  12  per  cent.,  and  a  decree  predicated 
upon  a  tax  lien  draws  interest  at  the  same  rate.    Idem. 

0.  Under  the  city  charter  act  of  1889,  governing  cities  of  the 
first  class,  levy  of  special  assessment  under  an  ordinance 
creating  paving  districts  and  providing  for  improvements 
of  streets  held  valid,  and  that  an  independent  ordinance 
making  the  final  levy  was  not  required.    Idem, 
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10.  The  cost  of  grading  preparatory  to  paTing  a  street  ia  prop- 
erly charged  as  incidental  thereto,  and  assessments  againai 
a  street  railway  company  for  paving  its  right  of  way  may 
include  the  cost  of  grading  also.    Idem. 

11.  The  provisions  of  the  act  of  1887,  governing  cities  of  the 
first  class,  requiring  street  railway  companies  to  pave  their 
right  of  vray  and,  in  case  of  their  refusal  so  to  do,  author- 
ixing  an  assessment  for  the  performance  of  the  work  by 
the  city,  is  not  violative  of  section  7,  article  9  of  the  consti- 
tution, as  imposing  a  tax  on  a  municipal  corporation  or 
the  property  thereof  for  corporation  purposes.    Idem, 

Riffhts  and  Remedies  of  Taxpayere. 
13.  A  taxpayer  has  a  right  of  equitable  action  to  enforce  a 
miunicipal  corporate  right  which  its  governing  body  refuses 
to  enforce,  but  he  should  make  the  corporation  a  party 
defendant   Bhepard  v,  Easterling 882 

13.  A  taxpayer  may  maintain  a  suit  to  restrain  the  governing 
body  of  a  municipal  or  public  corporation  from  making  an 
illegal  disposition  of  funds  or  property.    Idem, 

14.  A  property  owner  is  not  required  to  appear  before  a  tax- 
ing board  in  opposition  to  the  assessment  of  a  tax  on  prop- 
erty whose  situs  is  not  within  the  jurisdiction  of  such 
board.  Sioux  City  Bridge  Co,  v.  Dakota  County 75 

16.  A  party  seeking  to  enjoin  the  collection  of  a  special  tax 
must  show  that  the  taxing  power  was  not  lawfully  exer- 
cised or  that  there  are  fatal  infirmities  in  the  proceedings 
leading  up  to  the  levy.  Parrotte  v.  City  of  Omaha 96 

Salary  of  Police  Judge, 
18.  The  compensation  of  a  police  judge  of  an  incorporated  dty 
can  not  be  varied  pending  his  official  term.  State  v.  Moores,     9 

jCordar.    See  Homicids. 

National  Banks.    See  Banks  and  Banking. 


Hegligence.    See  Cabbixbs.    Gxtabantt.   Bills  and  Noras.   Rail- 

BOAOS. 

Negotiable  Instruments.    See  Bills  and  Notbs. 

New  Trial.    See  Appeal  and  Erbob,  42. 

1.  Except  on  the  ground  of  newly-discovered  evidence,  a  mo- 
tion for  a  new  trial  must  be  filed  within  three  days  after 
the  judgment  is  rendered.    Schuyler  Building  d  Loan  Ass*n 

'     V.  Fulmer 

2.  The  time  v^thin  which  a  motion  for  a  new  trial  is  to  be 
filed  is  to  be  reckoned  from  the  date  of  rendition  of  the 
decision  of  the  trial  court,  and  not  from  the  date  oi'  the 
entry  thereof.  Ames  v,  Parrott 847 
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Obligation  of  Contraet.    See  GoNsnTtrriONAL  Law,  18. 

Ofice  and  Officers.    See  Glebk  of  Coubt.   County.    Judges.    Jus- 

TIOB  OV  THE  PKAOB.     LIMITATION  OF  ACTIONS,  9.      BECEIY- 


1.  Where  ike  anthority  of  an  officer  is  derived  from  the  stat- 
ute, his  action  must  be  directed  and  controlled  by  its  pro- 
visions.  Bums  V,  BcHool  District  No,  18  of  Rock  County, . .  .351,  353 

2.  The  legislature  can  abolish  any  office  it  has  created.  Dins- 
more  1?.  State  418 

District  Attorney. 
8.  The  office  of  district  attorney  has  be^n  abolished.    Idem, 

4.  The  office  of  district  attorney  was  not  created  by  the  con- 
stitution but  by  general  law  before  the  adoption  of  that 
instrument.    Idem, 

Holding  Over,   Salary, 
6.  The  period  for  which  an  officer  holds  over  beyond  the  fixed 
,term  of  an  office,  pending  the  election  of  a  successor  in 
pursuance  of  tlM^  requirements  of  the  constitution,  is  a 
part  of  his  term  of  office.  State  v,  Moores 9 

6.  The  salary  of  an  officer  created  by  the  constitution  can  not 
be  increased  or  diminished  during  his  official  term.    Idem, 

7.  Where  a  person  lawfully  continues  in  an  office  created  by 
the  constitution,  by  virtue  of  his  original  election,  after 
the  expiration  of  the  fixed  term,  but  before  his  successor 
is  elected  and  qualified,  his  salary  can  not  be  increased  or 
diminished.    Idem, 

UaJMlity  on  Bond. 

8.  An  action  on  a  clerk*s  official  bond  is  not  barred  until  ten 
years  from  the  time  the  cause  of  action  accrued.   Bantley 

9.  Baker 92 

Opening  Judgment.    See  Judgment. 

Ordinances.    See  Municipal  Cobpobationb.    Stbebt  Railways. 

Parties.    See  Appeal  and  Ebbob,  45-47. 

Partnership. 

1.  The  right  of  participation  in  the  profits  of  a  business  indi- 
cates the  existence  of  a  partnership,  but  actual  intention 

is  the  decisive  test.  Garrett  v.  BepuUican  Pub.  Co 541 

2.  Where  no  question  of  estoppel  is  involved,  persons  can  not 
be  held  to  be  partners  despite  their  intention  not  to  be 
such.    Idem. 

3.  Whether  a  written  contract  creates  a  partnership  is  to  be 
determined  by  ascertaining  the  intention  of  the  parties  as 
disclosed  by  their  languagre.    Idem, 
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Partnership— ^itmdiMfed. 

4.  A  contract  by  the  terms  of  which  the  owner  transfers  to 
another  the  exclusive  use  and  control  of  property  and  is 
to  receive  as  rent  therefor  a  portion  of  the  profits  arising 
from  such  use,  is  not  a  partnership  contract.    Idem, 

Panane^en.    See  Cabriess. 

Pay  Check.    See  Bills  and  Notes. 

Payment.     See  Accord  and   Satisfaction.     Bills  and   Notes. 

Mortgages,  21.    Usury. 

The  giving  and  acceptance  of  an  order,  bill  of  exchangee  or 

promissory  note  Is  not  a  payment  of  a  prior  indebtedness 

except  upon  express  agreement.   Chicago,  B.  d  Q.  R,  Co.  v. 

Bums  793 

Penalties.    See  Coxtrts,  13. 

Personal  Injury.    See  Assault.    Railroads. 

Pleading.  See  Banks  and  Banking,  4.  Countt,  23.  Covenants. 
Criminal  Law,  20,  23.  Estoppel.  Evidence.  Fraud. 
Fraudulent  Conveyance,  15.  Limitation  of  Actions. 
Mortgages.    Taxation,  29.    Usury. 

An9wer.    Reply. 

1.  An  answer  Is  insufficient  which  denies  on  information  and 
belief  allegations  which  are  matters  of  public  record. 
Oakes  r.  Ziemer 6 

2.  A  new  cause  of  action  can  not  be  set  forth  in  a  reply. 
Plummcr  v.  Rohman 61 

3.  The  office  of  a  reply  is  to  deny  facts  alleged  as  a  defense 
or  to  allege  facts  in  avoidance.     Idem. 

4.  Where  a  reply  sets  up  a  new  cause  of  action  and  objection 
is  made,  for  that  reason,  to  the  introduction  of  testimony 
thereunder,  no  waiver  of  the  right  to  object  in  this  court 

to  the  order  of  pleading  has  occurred.    Idem '. 61,  67 

5.  In  case  no  reply  to  material  allegations  of  new  matter  in 
an  answer  appears  in  the  record,  and  other  issues  are  dis- 
closed upon  which  the  cause  was  properly  triable,  it  will 
not  be  presumed  that  it  was  tried  upon  the  matters  admit- 
ted by  the  pleadings.  To  bring  the  case  within  the  excep- 
tion that  no  advantage  may  be  taken  of  want  of  reply 
where  the  trial  proceeded  upon  the  theory  that  a  reply  had 
been  filed,  there  must  be  something  in  the  record  from 
which  an  inference  may  be  drawn  that  reply  was  waived, 
or  from  which  this  court  may  know  what  issues  were  in 
fact  tried.    Ames  v.  Parrott  847 

Conclusions  of  Law. 

6.  The  allegation  of  a  mere  legal  conclusion  of  the  pleader 
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needing— eoncluded, 

unaccompanied  by  the  facts  from  which  the  conclusion  can 
be  deduced  tenders  no  issue.  Pinkham  v,  Pink?Mm 836,  337 

Counter-Claim, 

7.  Where  the  right  to  a  counter-claim  depends  wholly  upon 
statute,  the  defendant  must  not  only  plead  a  good  cause  of 
action,  but  he  must  allege  facts  which  bring  his  claim 
within  the  provisions  of  the  statute.    Qurske  v.  Kelpin,,,.  617 

ExhiUts  as  Part  of  Pleadings, 

8.  For  the  purpose  of  passing  upon  a  general  demurrer  to  an 
amended  petition,  exhibits  attached  to  the  original  peti- 
tion, and  by  reference  made  a  part  thereof,  will  be  consid- 
ered a  part  of  the  pleadings,  though  not  physically  at- 
tached to  the  amended  petition.  Bank  of  Stockham  v.  Alter, .  359 

Inconsistent  Defenses. 

9.  One  can  not  plead  inconsistent  defenses.    Oakes  v.  Ziemer,  •      6 

Indeflniteness  of  Pleading,   Demurrer, 

10.  The  indefiniteness  of  a  pleading  is  no  ground  for  demurrer. 
Stetcart  v.  Bole 193 

11.  Indeliniteness  in  a  pleading  should  be  reached  by  a  motion 
to  make  more  definite  and  certain.    Idem, 

12.  Where  a  complaint  against  an  officer  for  official  miscon- 
duct fails  to  designate  the  day  upon  which  the  offense  was 
committed,  but  such  failure  does  not  mislead  the  defend- 
ant, it  is  not  prejudicial  error  to  overrule  a  demurrer 
thereto  or  admit  evidence  thereunder.    Idem , 193,  196 

Issues,    Proof, 

13.  Where  both  parties  in  their  pleadings  allege  a  given  fact, 
proof  of  the  averment  is  unnecessary.  MeCuUongh  v.  Dovey^  675 

14.  Where  the  answer  admits  the  execution  of  the  contract 
sued  on  it  is  prejudicial  error  to  receive  evidence  that  such 
contract  did  not  exist  at  the  time  the  answer  admits  its 
execution.   Faulkner  v.  Qilhert 602 

15.  Under  a  general  denial  evidence  of  justification  responds 

to  no  issue.  Chicago,  B,  d  Q.  R,  Co,  v,  Williams 608 

Pledge. 

Collateral  security  may  be  transferred  by  agreement  to  a 
third  party  as  trustee.  Connecticut  Trust  d  Safe  Deposit  Co. 
V,  Fletcher 166 

Polioe  Judge.    See  Municipal  Corporations,  16^    Constitutional 
Law,  14. 

Police  Power.    See  Bastardy,  6.    Street  Railways,  1. 

Power  of  Attorney.  See  Acknowledgment.  Principal  and  Agent. 

Preferring  Creditors.    See  Fraudulent  Conveyances. 
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Preliminaxy  Ezamination.    See  Cbdcinai.  Law,  24,  25. 

PresumptionB.    See  Appbal  and  Ebbob,  40-54. 

Principal  and  Agent.    See  Attobnet  and  Clibnt.    Gobpobations, 
13-15. 

1.  Power  of  attorney  held  to  authorize  the  agent  to  mort- 
gage the  land  of  his  principal.  Morritf  v,  Linton 537 

2.  A  power  of  attorney,  properly  executed,  is  valid  though 
not  acknowledged  except  to  the  extent  that  it  may  author- 
ize the  conveyance  of  a  family  homestead.    Idem. 

rindpcd  and  Borety.     See  Guabantt. 

PrioritiM.    See  Mobtoagbs,  23,  24.    Stbeet  Railways.  Taxation, 
5.    Tbusts. 

Privileged  CommnnicationB.    See  Eyidbnce,  14,  15. 

Procem.    See  Babtabdt.    Extbadition. 

PromlBsory  Hote.   See  Bii.ls  and  Notes. 

Public  Policy.     See    Building    and    Loan    Associations.    Gon- 
TBAcra,  7. 

Quieting  Title. 

1.  A  party,  whether  in  actual  possession  or  not,  may  maintain 
a  suit  to  establish  his  title  to  land  agfainst  any  adverse 
claimant.    Rosa  v.  McManigal  90 

2.  In  an  action  by  the  vendee  of  exempt  property  to  quiet 
his  title  as  agfainst  judgment  creditors  of  the  vendor, 
fraud  is  an  immaterial  issue.    Smith  v.  Neufeld 699 

3.  A  defendant  in  actual  possession  may  show  under  a  gen- 
eral denial  that  he  is  the  equitable  owner.  Pinkham  v.  Pink- 
ham  336 

4.  The  right  to  defend  a  suit  for  the  possession  of  property 
is  never  outlawed.    Idem. 

Quo  Warranto.    See  Cobpobations,  6. 

BailroadB.    See  Carbiebs.    Stbeet  Railways.    Taxation. 

1.  It  is  the  duty  of  one  who  is  about  to  step  upon  a  railroad 
track  to  look  in  each  direction  to  ascertain  whether  a 
train  is  coming,  and  if  his  failure  so  to  do  results  in  his 
injury  he  can  not  recover  therefor.   Chicago,  B.  d  Q.  R,  Co. 

V.  Yost   530 

2.  A  railroad  acts  in  the  capacity  of  common  carrier  of  live 
stock  which  it  receives  for  transportation.  Chicago,  B.  d  Q. 

R.  Co.  V.  Williams  608 

3.  In  a  suit  to  recover  penalties  under  the  Maximum  Freight 
Kate  law,  the  defendant  railroad  can  not  plead  that  it  has 
submitted  to  an  Injunction  restraining  its  enforcement.    If 
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rig^htfnlly  enjoined  a  penalty  can  not  be  recovered;  if  the 
injunction  was  wrongfully  issued,  the  defendant  must  pay 
the  penalty  and  recover  upon  the  bond.  State  v.  Chicago,  R. 
I.dP.R.  Co 545,  549 


1.  Evidence  held  sufficient  to  support  conviction.    Chapman  v. 

State 888 

SpavMing  v.  State ...••. 289 

2.  In  an  information  under  the  Criminal  Code,  section  12;  it 
is  not  necessary  to  allege  that  the  prosecuting  witness  is 
other  than  the  daughter  or  sister  of  the  accused.    George 

V.  State  669 

3.  In  an  information  under  the  Criminal  Code,  section  12,  it 
is  not  necessary  to  allege  that  the  offense  was  committed 
with  consent.    Idem. 

4.  Instructiona  in  view  of  the  evidence  held  proper.    Idem, 

5.  Admission  of  testimony  of  mother  and  sister  as  to  age  of 
prosecutrix,  was  proper.    Idem. 

6.  Evidence  found  sufficient  to  support  conviction.    Idem. 
Batification.    See  Cobporations,  13-15.    Tbusts. 

Bebuttal.    See  Criminal  La.w,  15. 

Beceivers. 

1.  The  expenses  of  procuring  a  receivership  are  chargeable 
against  the  fund  in  the  custody  of  the  court.  Stone  v. 
Omaha  Fire  Ins.  Co 834 

S.  The  rule  that  the  granting  of  an  injunction  is  tantamount 
to  the  appointment  of  a  receiver,  and  bars  a  subsequent 
suit  for  such  appointment,  does  not  apply  when  the  parties 
are  not  the  same.  Carteir  v.  Dime  Savings  Bank 587 

Z.  Where  one,  in  obedience  to  an  order  of  court,  turns  over 
to  a  receiver  assets  in  his  hands,  he  can  not  be  compelled 
in  a  suit  in  another  court,  between  different  parties,  to 
account  therefor.    Idem. 

4.  A  receiver  is  a  special  officer  of  the  court.  State  v.  "Nebraska 
Savings  d  Exchange  Bank 496 

5.  Unless  it  is  made  to  appear  that  the  compensation  allowed 
a  receiver  is  excessive,  the  order  of  allowance  will  be  sus- 
tained.   Idem. 

6.  The  verified  report  of  a  receiver  is  prima  facie  evidence  of 
its  correctness,  and  is  entitled  to  the  same  consideration 
as  the  return  of  any  other  officer  of  the  court.  In  order 
to  be  impeached  it  must  be  overcome  by  other  competent 
evidence.    Idem, 

66 


/ 

t 
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BeceiTen — concluded. 

7.  The  fact  that  the  mortgaged  premises  are  probably  insuf- 
ficient to  satisfy  the  debt,  and  the  facts  that  the«  property 
is  allowed  to  deteriorate  and  taxes  to  accumulate,  are 
sufficient  grounds  for  the  appointment  of  a  receiver.  Phila- 
delphia Marti/age  d  Trunt  Co.  v.  OyJer,  and  President  and  Di- 
rectors Im,  Co.  of  North  America  c.  Oyler. 702 

8.  A  defendant  liable  for  a  deficiency  judgment  in  a  fore- 
closure proceeding, .  has  such  a  beneficial  interest  in  the 
result  of  the  suit,  as  to  entitle  him  to  apply  for  the  ap- 
pointment of  a  receiver.    Idem. 

9.  Evidence  examined,  and  held  sufficient  to  support  an  order 
for  the  appointment  of  a  receiver.    Idem. 

10.  The  return  of  a  receiver*s  sale  is  no  evidence  of  an  order 
of  court  directing  such  sale.    Ackerman  v.  Ackerman 72-74 

Bacognisance.    Bee  Bastardy.. 

Bacords.    See  Appeal  ai7d  Error,  65,  66.    Escrow. 

1.  Dockets  of  a  justice  of  the  peace  containing  the  entry  of 
judgments  are  public  records.   State  v.  Ellsworth 444 

2.  Public  records  are  open  to  the  inspection  of  all  citizens  of 
the  state  and  other  persons  interested  in  their  examina- 
tion.   Idem. 

3.  Where  the  clerk  of  a  state  court  for  a  certain  county  has 
possession  of  the  records  of  the  territorial  court  for  the 
same  county,  both  courts  being  of  the  same  description,  it 
will  be  presumed  his  possession  was  rightful.    McPherson 

V.  Commercial  Nat.  Bank 695 

4.  A  court  may  amend  its  records  at  a  subsequent  term  upon 
satisfactory  evidence.  Ackennan  v.  Ackerman 72 

6.  Whether  a  correction  of  the  record  may  be  made  at  a 
subsequent  term  from  the  personal  recollection  alone  of 
the  trial  judge,  not  decided.    Idem. 

Beformatories. 

1.  The  legislature  Is  without  power  to  authorize  the  com- 
mitment to  the«tate  industrial  school  of  children  over  the 
age  of  sixteen  years  who  have  not  been  convicted  of  crime. 
Scott  V.  Flowers  ..620 

2.  Section  5,  article  1,  chapter  75,  Compiled  Statutes,  1899,  is 
valid  and  enforceable  to  the  extent  that  it  authorizes  com- 
mitment to  the  state  industrial  school  of  children  under 
the  age  of  sixteen  years,  who,  for  want  of  proper  parental 
care,  are  growing  up  in  mendicancy  and  crime.    Idem. 

Beg^stration.    See  Escrow.    Mortgage,  23,  24. 

Bebearingy  Motion  for.    See  Appeal  ai7d  Error,  43,  44. 


INDEX.  979 


Balease.    See  Mobtoagb,  25. 


Beplevin. 

1.  AfRdavit  in  replevin  held  sufficient.  Doherty  v,  Linn 665 

2.  Where,  in  replevin  by  two,  alleging  joint  ownership,  judg- 
ment is  found  for  one,  and  against  the  other,  the  defend- 
ant, as  to  the  unsuccessful  plaintiff,  is  entitled  to  only 
nominal  damages.    Idem, 

Bescission.    See  Cila.ttbl  Mobtoaoe,  6. 

Bea  Judicata.    See  Appkal  and  Error.  Judgment,  10.   Trial,  16. 

Beview.    See  Appeal  and  Error. 

BciviTor.    6ee  Abatement  and  Reyitob.    Judgment. 

Beads.    See  Highways. 

Bobbery. 

1.  Evidence  that  money  or  goods  were  obtained  from  a  man 
by  taxing  him  with  an  abominable  orime  and  threatening 
to  expose  him,  may  establish  the  crime  of  robbery.  Thomp- 
Bon  V.  State 210 

2.  In  a  prosecution  for  robbery  from  the  person,  where  the 
whole  testimony  discloses  non-consent  to  the  taking  of 
the  .property,  testimony  in  so  many  words  to  that  effect 
by  the  prosecuting  witness,  is  not  necessary.  Trimble  v. 
State 604 

Boles  of  Conrt.    See  Appeal  and  Ebbob,  3. 

Bulings  of  Different  Judges.    See  Courts,  11. 

Sales.    See  Execution.    Executors  and  Administrators.    Intox- 
icating Liquors.    Taxation. 

1.  Evidence  in  an  action  for  the  price  of  a  machine  sold  on 
a  special  warranty  construed,  and  held  that  the  retention 
of  the  machine  did  not  estop  the  buyer  from  recovering 
damages  for  breach  of  the  warranty.   Seymour  v.  Phillips, .  282 

2.  Evidence  in  an  action  for  the  price  of  a  machine  held  to 
show  that  the  seller  had  waived  its  right  to  insist  on  the 
machine  being  returned  under  the  provisions  of  the  special 
warranty.    Idem, 

3.  A  mortgagee  in  good  faith  from  a  fraudulent  vendee  is  an 
innocent  purchaser  to  the  extent  of  his  deb^.    Kellogg  Co, 

V,  Horkey 751 

School  and  School  District.    See  Taxation. 

1.  Under  Compiled  Statutes,  chapter  79,  section  7,  subdivision 
5,  a  school  district  has  no  authority  to  agree  to  build  a 
frame  schoolhouse  on  land  to  which  it  has  no  title  without 
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School  and  School  jyiBtrict—coficluded. 

the  privilege  of  remoTal.   Buma  v.  Bchool  District  No.  18  of 
Rock  County 351 

2.  Taxes  levied  to  create  a  school  fund  constitute  a  fund 
against  which  warrants  may  be  drawn,  though  the  money 
has  not  in  fact  been  collected.  School  District  v.  Fiske 3 

Section.    See  State  v.  Franks  679. 

Set-Off  and  Counter-Claim. 

1.  Matters  accruing  subsequently  to  the  bringing  of  an  action 
can  not  be  pleaded  as  a  coimter  claim.  Qurske  v,  Kelpin 517 

2.  A  counter-claim,  within  the  meaning  of  section  101  of  the 
Code,  must  be  one  arising  out  of  the  transaction  set  forth 

in  the  petition.   Sheilley  v,  Dixon  County * 409 

3.  The  phrase  "connected  with  the  subject  of  the.  action,**  in 
section  101  of  the  Code,  should  be  construed  liberally  to 
prevent  a  multiplicity  of  suits.    Idem. 

4.  Where  a  county  clerk  seeks  to  recover  from  the  ^ounty 
compensation  for  making  and  correcting  the  assessor's 
books,  the  county  may  set  up  fees  collected  and  not  re- 
ported by  way  of  a  coimter-claim.    Idem. 

» 

Special  Findings.  See  Appeal  and  Ebbob.    Trial. 

Statute  of  Frauds. 

A  parol  agreement  by  a  grantee  to  reconvey  real  estate  to 
his  grantor,  is  within  the  statute  of  frauds  and  does  not 
create  an  express  trust  in  such  real  estate  in  favor  of  the 
grantor.  Yeeder  v.  McKinley-Lanning  Loan  d  Trust  Co....,,,,  892 

Statute  of  Limitations.    See  Limitation  of  Actions. 

Statutes.    See  Constitutional  Law.    Criminal  Law,  1.    LnoTA- 
tion  of  Actions.    Statute  op  Frauds. 

Amendment. 

1.  Chapter  31,  Session  Laws,  1899,  amending  section  3,  chap- 
ter 28,  Compiled  Statutes,  1897,  is  germane  to  the  section 
amended,  and  its  provisions  are  within  its  title.  State  v. 
Frank 679 

Construction. 

2.  The  legislature  may  not  prescribe  what  construction  the 
courts  shall  place  upon  a  law.  Nebraska  Loan  d  Building 
Ass^n  V.  Perkins 254 

3.  A  statute  complete  in  itself  is  not  repugnant  to  the  con- 
stitution, though  it  may  conflict  with  some  other  statute. 
Idem. 

4.  Where  an  invalid  portion  of  an  act  formed  an  inducement 
for  its  passage,  the  whole  act  fails.  Crawford  Co.  v.  Hatha- 
way  317,326 
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5.  In  construing  an  act  of  the  legislature,  all  reasonable 
doubts  must  be  construed  in  favor  of  its  constitutionality. 
State  17.  Standard  Oil  Go 28 

0.  The  statute  declaring  a  purchase  of  land  bjr  an  adminis- 
-    trator  at  his  own  sale  to  be  void  should  be  construed  to 
mean   voidable    only.     Vecder  v.   McKinley-Lanning   Loan   d 
Trust  Co 892 

7.  The  provisions  of  the  act  of  1887,  authorizing  a  judgment  in 
personam  for  amounts  levied  as  special  assessments  to  pay 
the  expenses  of  paving  the  right  of  way  of  a  street  railway 
in  cities  of  the  first  class,  do  not,  even  if  invalid,  render  the 
entire  act  unconstitutional.  Lincoln  St.  R,  Co.  v.  City  of 
Lincoln 109 

ft 

Enactment, 

8.  "VMiere  legislative  journals  are  defective  or  incomplete, 
their  silence  will  not,  as  against  an  enrolled  bill,  be  taken 
as  conclusive  evidence  that  the  yeas  and  nays  were  not 
taken  and  recorded  on  the  final  passage  of  a  bill.  State  r. 
Frank  679 

9.  Extrinsic  evidence  is  competent  to  supply  missing  por- 
tions of  the  legislative  journals.    Idem, 

10.  Enrollment,  authentication  and  approval  of  an  act  of  the 
legislature  are  prima  facie  evidence  of  the  regularity  of  its 
enactment.    Idem. 

11.  Section  3,  article  1,  chapter  72, -Compiled  Statutes,  was 
passed  at  a  special  session  of  the  legislature  held  in  1867, 
and  is  within  the  scope  of  the  third  object  designated  by 
the  governor  in  his  proclamation.  Chicago,  B.  d  Q.  R.  Co.  v. 
Wolfe 602 

12.  Under  the  constitution  of  1866,  providing  that  no  business 
shall  be  transacted  at  a  special  session  of  the  legislature 
except  such  as  is  within  the  object  of  such  session  as 
stated  in  the  proclamation  of  the  governor,  a  proclama- 
tion of  the  governor -convening  such  session  and  stating 
a  number  of  objects  should  be  considered  in  its  entirety 
in  determining  whether  a  law  passed  at  such  session  is 
within  the  constitution.    Idem. 

Evidence. 

13.  The  written  laws  of  a  sister  state  can  not  be  proved  by 
Hubbell's  Legal  Directory,  or  the  testimony  of  an  expert 
witness.  Johnson  v'.  Hesser 631 

Oeneral  and  Special  Laws. 

14.  Session  Laws,  1897,  chapter  10,  section  103,  to  the  extent 
that  it  confers    on  district  courts  authority   to   remove 


982  INDEX. 

8tatut«»~cofic}fi4led. 

police  magistrates,  hM  nnconstitntional  for  lack  of  md- 
fonnity.    Qardon  v.  Moores, . » 345 

15.  Criminal  Code,  section  584,  relating  to  the  drawing  of 
grand  Juries,  held  not  special  legislation  within  the  mean- 
ing of  section  15,  article  3  of  the  constitution.  Dinsmore  v. 
State 418 

16.  A  general  law,  though  affecting  a  single  county,  is  not  for 
that  reason  special  legislation.    State  v.  Framk 679 

17.  An  act  providing  that  street  railway  companies  of  cities 
of  the  first  class  shall  pave  that  part  of  the  street  occu- 
pied by  their  tracks  is  not  special  legislation  because  not 
applying  to  all  street  railways  in  cities  of  different  classes 
throughout  the  state.  Lincoln  St.  R.  Co.  v.  City  of  Lincoln. . .  109 

Repeal. 

18.  The  repeal  of  the  Code  of  Civil  Procedure,  sections  847  and 
849,  permitting  recovery  of  deficiency  judgments,  did  not 
affect  actions  pending.   Banscom  v.  Meyer 798 

19.  An  action  to  foreclose  a  mortgage  and  to  recover  deficiency 
judgment,  where  a  decree  had  been  rendered  for  a  sale  of 
property  prior  to  the  repeal  of  the  statute  authorizing  a 
deficiency  judgment,  is  ti  pending  action  within  section  2^ 
chapter  88,  Compiled  Statutes,  1899,  concerning  enacting 
and  repealing  statutes.    Idem. 

Subjects  and  Titles. 

20.  The  title  to  an  act  of  the  legislature  of  1873,  relating  to 
building  and  loan  associations  (General  Statutes,  ch.  11), 
with  sufBcient  clearness  indicates  the  subject  of  legisla- 
tion. Nebraeka  Loan  d  Building  Ass^n  v.  Perkins 254 

21.  Chapter  11  of  the  General  Statutes  of  1873  embraces  a  sin- 
gle subject  of  legislation.    Idem. 

22.  The  purpose  of  section  19,  article  2,  of  the  constitution  of 
1866,  relating  to  the  title  of  acts,  was  to  prevent  surrepti- 
tious legislation  and  to  obviate  the  evils  following  from 
including  in  one  bill  various  subjects  in  nowise  related  to 
one  another.    Idem. 

23.  Where  a  title  to  a  bill  indicates  the  subject  of  proposed 
legislation,  the  esseiitial  requirements  of  the  constitution 
are  met,  although  such  title  is  not  a  complete  abstract  of 
the  bill.    Idem. 

Stay.    See  Appeal  and  Ebrob,  63,  64. 

Street  Bailwasrs.    See  Municipal  Corporations,  10,  11.    Statutes* 
17.    Constitutional  Law,  12,  18. 
1.  Whether  or  not  the  power  of  the  legislature  to  require 
street  railway  companies  to  pave  their  right  of  way  may 
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be  exercised  as  a  police  regulation  or  a.6  a  taxing  power, 
not  fully  determined.  lAnooln  Street  Railway  Co.  v.  City  of 
Lincoln 109 

2.  The  privileges  of  a  street  railway  company  are  determined 
by  the  general  law,  and  not  by  the  ordinances  under  which, 
with  the  consent  of  the  majority  of  the  electors,  it  is  given 
the  right  to  use  the  streets  of  a  city.  Jdenf. 

3.  The  provision  for  obtaining  the  consent  of  a  majority  of 
the  electors  before  a  street  railway  cempany  is  authorized 
to  construct  its  roads  over  city  streets  does  not  authorize  a 
city  to  contract  in  respect  thereto  with  such  railway.  Idem. 

4.  The  right  of  a  street  railway  company,  lawfully  authorized 
to  construct  its  road,  under  ordinance  submitting  to  elect- 
ors the  proposition  of  consenting  to  such  construction, 
construed.  Assuming  that  provisions  in  the  ordinance  are 
a  part  of  the  charter  of  the  corporation,  an  exemption 
from  special  assessment  was  not  created,  and  the  legisla- 
ture was  not  prohibited  from  imposing  a  liabilty  on  such 
corporation  to  pave  the  part  of  the  street  occupied  by  its 
tracks,  or,  on  its  refusal  so  to  do  to  authorize  the  levy  of 
special  assessments  for  the  expenses  thereof.    Idem. 

5.  The  authority  to  require  a  street  railway  company  to  pave 
its  right  of  way  depends  on  the  statutory  ground  that 
when  streets  are  improved  by  the  city,  it  is  incumbent  on 
street  railways  occupying  parts  thereof  to  pave  the  por- 
tion they  occupy,  and  on  failure  so  to  do  the  council  is 
authorized  to  perform  the  work  and  assess  the  costs.  Idem. 

6.  Where  a  mortgage  was  placed  on  a  street  railway  which 
afterward  consolidated  with  another  company  against 
which  special  assessment  liens  existed,  the  lien  of  the 
mortgage  could  not  be  impaired  by  the  consolidation,  and 
the  tax  lien  could  not  be  made  prior  to  the  mortgage  lien 
on  all  the  property  after  the  consolidation,  but  the  tax 
and  mortgage  liens  attached  to  the  specific  property  em- 
braced  in  the  levy  and  the  mortgage,  respectively.    Idem. 

7.  Where  street  improvements  are  made  and  the  cost  of  pav- 
ing that  portion  of  the  street  occupied  by  street  railway 
companies  is  levied  as  special  assessments  against  several 
street  railways  which  are  afterward  consolidated,  liens 
arising  by  reason  of  the  several  assessments  against  the 
different  constituent  companies  attach  to  the  new  property 
in  its  entirety  as  owned  by  the  consolidated  company. 
Idem. 

8.  Under  the  Compiled  Statutes  of  1887,  chapter  13a,  section 
77,  the  lien  of  a  mortgage  attaching  to  street  railway  prop- 
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erty  before  street  improremcnts  were  projected  waa  prior 
to  the  lien  of  taxes  levied  thereafter  as  a  Bi>ecial  assess- 
ment for  paving  the  right  of  way.  Idem, 

9.  Under  an  ordinance  providing  for  the  payment  of  certain 
sums  by  a  street  railway  for  a  permit  to  lay  its  tracks  in 
paved  streets,  there  is  no  authority  for  making  the  sums 
due  thereimder  a  lien  on  the  property  of  the  company. 
Idem, 

Sabrogatlon.    See  Taxation. 

A  mortgagee  of  land  purchased  by  an  administrator  at  his 
own  sale,  the  money  being  used  to  satisfy  a  mortgage 
previously  existing  on  the  sale,  is  entitled  to  subrogation 
to  the  rights  of  the  administrator  as  a  creditor  of  the 
estate  to  the  extent  of  such  prior  incumbrance  and  the 
cost  of  administration.  Veeder  v,  McKinley-Lanning  Loan  d 
Trust   Co 892 

Supersedeas.    See  Appeal  and  Ersob,  63,  64. 

Supreme  Court  Practice.    See  Mandamus. 

Taxation.  See  Counties.  Drains,  9-13.  Evidence,  2.  License. 
Mortgages,  26,  27.  Municipal  Corporations.  School  and 
School  District.    Street  Railways. 

AsseBsmvnt.  Jurisdiction, 

1.  The  assessment  of  real  estate  in  the  name  of  the  rightful 
owner  is  not  absolutely  essential  to  the  validity  of  the  tax. 
Carman  v.  Harris 635 

2.  A  railroad  bridge  across  a  navigable  river,  owned,  used 
and  operated  by  a  railroad  company  as  a  part  of  its  line 
of  road,  is  assessable  for  taxation  by  the  state  board  of 
equalization  and  not  by  the  local  assessor.    Chicago,  B,  d 

Q,  R.  Co.  V.  Richardson  County 519 

3.  Neither  the  nature  of  a  tenufe  nor  the  manner  of  its  acqui- 
sition can  be  a  criterion  in  determining  a  question  of 
jurisdiction  to  impose  a  tax.    Idem 519,  524 

4.  The  rate  charged  by  the  mile  over  a  particular  line  of  road 
is  no  test  to  be  employed  in  ascertaining  the  legal  ques- 
tion as  to  the  manner  in  which  taxes  shall  be  imposed  for 
public  uses.    Idem 519,  526 

Lien.    Priority. 

5.  Taxes  upon  land,  whenever  levied,  take  precedence  of  all 
other  liens.   Eddy  v.  Kimcrer 498 

Payment  Under  Protest.    Recorery. 

6.  One  seeking  to  recover  from  a  county  taxes  not  paid  un- 
der compulsion,  must  show  a  substantial  compliance  with 
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the  statute.  Banker^s  Life  A88*n  v.  Commissioners  of  Douglas 
County  202 

7.  In  an  action  to  recover  taxes  paid  under  protest,  the  plain- 
tiff must  allege  and  prove  that  he  made  specific  objection 
to  the  tax  at  the  time  of  payment.    Idem. 

8.  To  avail  himself  of  the  right  to  recover  taxes  hot  paid 
under  compulsion,  the  party  must  state  specifically  to  the 
tax  collector  the  ground  of  his  objection  and  have  it  noted 
in  the  tax  receipt,  which  is  to  be  attached  to  the  claim 
filed  vidth  the  county  board.    Idem. 

Property  Exempt. 

9.  Property  used  exclusively  for  school  purposes  is  exempt 
from  taxation  for  general  revenue.   Watson  v,  Cowles. 216 

10.  A  person  who  claims  that  his  property  is  not  subject  to 
taxation  must  show  affirmatively  the  facts  rendering  it 
exempt.    Idem» 

11.  A  building  used  for  school  purposes  and  as  a  family  resi- 
dence by  the  person  having  charge  of  the  school,  is  not 
exempt  from  taxation  unless  the  residential  use  is  inci- 
dental to  the  other.    Idem. 

Bale  for  Non-Payment. 

12.  By  section  111,  article  1,  chapter  77,  Compiled  Statutes,  a 
purchaser  of  real  estate  at  a  tax  sale  is  required  forthwith 
to  pay  to  the  treasurer  the  amount  of  his  bid,  and  on  fail- 
ure so  to  do  the  property  shall  at  once  again  be  offered 

as  if  there  had  been  no  sale.  Oreen  v.  Bellman 875 

Leavitt  V.  Mercer  Co 874 

13.  The  failure  of  the  treasurer  to  comply  with  the  statute 
by  offering  the  land  for  resale  where  the  price  is  not 
forthwith  paid,  will  not  invalidate  the  tax.    Idem. 

14.  The  failure  of  the  county  treasurer  to  carry  forward  de- 
linquent taxes  for  prior  years  will  not  invalidate  a  sale  for 
taxes  for  subsequent  years.     Carman  v.  Barris 635 

15.  Evidence  in  suit  by  a  purchaser  at  a  tax  sale  to  enforce 

his  lien  found  not  to  justify  a  judgment  for  the  defendant. 

Idem. 

Bitus  of  Property. 

16.  A  village  can  not  levy  a  tax  on  property  the  situs  of  which 
is  not  within  the  corporate  limits.    Bioux  City  Bridge  Co. 

V.  Dakota  County  75 

Taw  Title.   Validity.   Rights  and  Remedies  of  Purchasers. 

17.  It  is  the  policy  of  our  revenue  law  to  encourage  men  to 
become  purchasers  at  tax  sales-  by  insuring  them  against 
loss  of  the  money  invested.  John  v.  ConneU ; 267,  271 


986  INDEX. 

Taxation — continued. 

18.  A  tax  certificate  may  be  assigned  by  indorsement.    Oreen 

V,  Hellman 875 

Leavitt  V,  Mercer  Co 874 

19.  An  assigpnee  of  a  tax  certificate  acquires  all  the  rights 
thereunder  of  the  assignor.     Idem, 

20.  A  purchaser  of  lands  at  an  invalid  tax. sale  is  subrogated 
to  the  rights  of  the  county.    Idem. 

21.  The  holder  of  a  tax  sale  certificate  is  not  a  volunteer  even 
in  case  of  property  exempt  from  taxation.  John  v.  Connelly 

267,270 

22.  A  tax  sale  certificate  based  on  a  void  levy  gives  no  lien 
on  the  property  described  therein.    Idem, 

.  23.  Whether  a  tax  sale  is  void  for  irregularity  or  want  of  au- 
thority in  the  treasurer  to  sell,  the  lien  of  the  tax  is  trans- 
ferred from  the  public  to  the  purchaser,    idem. 

24.  X\  here  the  owner  of  a  tax  certificate  under  a  void  sale  pays 
prior  or  subsequent  taxes,  he  is  subrogated  to  the  rights 
of  the  public  in  such  taxes.    Idem. 

25.  Where  a  tax  sale  is  void,  the  lien  for  any  prior  or  subse- 
quent taxes  paid  by  the  purchaser  is  transferred  to  him. 
Idem. 

26.  The  assessment  of  real  estate  in  the  name  of  the  rightful 
owner  is  not  absolutely  essential  to  the  validity  of  the 
tax,  assessed  against  the  real  estate,  and  the  lien  acquired 
thereon  by  the  purchaser  of  such  property  at  tax  sale. 
Carman  v.  Harris 635 

27.  In  proceedings  to  foreclose  a  tax  lien  over  land  where  a 
railroad  has  a  right  of  way,  the  railroad  company  is  not 
a  necessary  party,  where  the  right  of  way  is  excepted  in 
the  petition,    I  dan. 

28.  A  purchaser  at  a  delinquent  tax  sale  can  not  maintain  an 
action  at  law  against  the  owner  of  the  property  to  recover 
such  taxes.    Idem. 

29.  A  petition  in  equity  for  the  foreclosure  of  .  a  Hen  for 
taxes  paid  by  a  purchaser  at  a  delinquent  tax  sale  held  not 
fatally  defective  because  not  alleging  **no  suit  at  law." 
Idem, 

30.  Where  the  levy  of  a  tax  is  valid,  the  purchaser  at  a  void 
sale  is  subrogated  to  the  rights  of  the  public.    Idem, 

31.  Where  a  purchaser  at  a  tax  sale  fails  to  acquire  a  good 
title  because  of  the  failure  of  public  officers  to  comply 
with  the  law,  he  acquires  the  rights  of  the  public  against 
the  real  estate.    Idem. 

82.  The  giving  of  notice  under  General  Revenue  law,  chapter 
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77,  article  1,  section  123,  before  a  tax  deed  can  issue,  is 
not  essential  wliere  the  purchaser  sues  in  equity  to  fore- 
close his  lien.     Idem. 

33.  The  failure  of  the  county  treasurer  to  advertise  for  public 
sale  real  estate  upon  which  delinquent  taxes  are  due,  will 
not  afect  the  purchaser's  lien  on  the  property.    Idem. 

Tender  of  Payment. 

34.  Where  an  assessment  is  wholly  void  no  tender  of  any 
sum  is  necessary  to  relief  against  the  tax.  SiowD  City 
Bridge  Co.  v.  Dakota  County 75 

Tender.    See  Taxation,  34. 

Title.    See  Insurance,  7,  8.    Quietino  Title.    Statxtteb,  20,  22,  23. 
Taxation. 

Torts.    See  Fraud. 

Transcript.    See  Appeal  and  Ebrob,  1-3,  65,  66.    Justice  of  the 
Peace. 

TriaL    See  Appeal  and  Error.    Bastardy,  4,  5.    Instructions. 
Witnesses. 

1.  The  motive  which  induces  a  party  to  defend  a  suit  brought 
against  him  will  not  be  inquired  into,  but  rather  his  legal 
rights  in  the  premises.  State  v.  Qernmn  Savings  Bank 87 

2.  The  court  can  not  adjudicate  the  rights  of  an  adverse 
claimant  in  his  absence.  Joslin  v.  WiUiama. 859 

Argument  of  Counsel. 

3.  Strictures  by  counsel  of  a  witness  for  the  defense  justified 

by  the  evidence.   Tatumv.  State 229 

4.  Where  the  issues  are  not  complicated,  and  the  amount  in- 
volved is  small,  it  is  not  error  for  the  trial  court  to  limit 
the  argument  to  the  jury  to  fifteen  minutes  on  each  side. 
Seymour  v.  Phillips  282 

5.  Counsel  for  the  state  in  their  argument  to  the  jury  may 
criticise  the  conduct  of  the  defendant,  as  disclosed  by  the 
evidence,  though  he  was  not  a  witness  in  his  own  behalf. 
Dinsmore  v.  State 418 

Jury.  Impaneling.  Misconduct. 

6.  The  impaneling  of  a  jury  is  no  part  of  a  trial.    Idem.  .418,  430 

7.  An  oflicer  who  is  a  material  witness  in  a  case  is  guilty  of 
prejudicial  misconduct  when  he  remains  in  the  jury  room 
during  their  deliberations  on  their  verdict.   Cooney  v.  State,  342 

8.  The  separation  of  a  juror  from  his  fellows  during  the  trial 
of  a  cause  is  not  misconduct  per  se  to  avoid  a  verdict. 
Spaulding  v.  State  289 
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RuHngs  on  Evidenee, 

0.  A  party  can  not  be  prejudiced  in  a  legal  sense  by  the  fail- 
ure of  bis  adversary  to  produce  evidence  against  him. 
Jerome  v.  State 459 

10.  A  party  should  assume  that  his  adversary  will  produce 
evidence  to  make  good  the  averments  of  his  .pleading. 
Record  v.  Powers 6li» 

11.  Where  both  parties  in  their  pleadings  allege  a  given  fact, 
proof  of  the  averment  is  unnecessary.   McCtUlough  v,  Dovcy^  675 

Taking  Question  From  Jury, 

12.  When  there  is  no  disputed  question  of  fact  it  is  proper  to 
direct  a  verdict.  Keeley  Institute  r.  Wade 313 

13.  Where  there  is  no  conflict  in  the  evidence,  it  is  not  error 
for  the  court  to  refuse  to  submit  the  question  to  the  jury. 
Oarneau  v,  Cohn 500 

14.  It  is  not  error  to  direct  a  verdict  for  the  plaintiff  where  a 
verdict  for  the  defendant  could  not  be  allowed  to  stand. 
Burke  v.  First  Nat.  Bank  of  Pender 20 

15.  Action  of  trial  court  in  withdrawing  matters  of  law  from 
the  jury,  held  proper.   Tecumseh  Nat.  Bank  v,  McGce 70S 

16.  Where  questions  pleaded  have  been  disposed  of  by  the  trial 
court  during  the  pendency  of  an  action  they  are  res  ad- 
iudieata  and  should  not  be  passed  on  by  the  jury.   Idem, 

Verdict,   Findings, 

17.  A  verdict  in  favor  of  one  defendant  and  against  another, 
based  upon  conflicting  evidence  which  is  the  same  as  to 
both  can  not  stand.    Garner  v,  Yates 100 

18.  Error  can  not  be  predicated  on  the  failure  of  the  courts 
to  make  special  flndings  of  fact  where  none  were  asked. 
Sheibleg  v.  Dixon  County 409 

19.  When  the  court  makes  special  findings  of  fact  and  they 
are  silent  as  to  a  material  issue,  such  omission  will  be  con- 
strued against  the  party  on  whom  rested  the  burden  of 
establishing  such  issue.    Farrcll  v,  Bouck 874 

Trover.    See  Insolvency.    Trusts. 

Where  both  parties  claim  a  prior  right  to  the  proceeds  of  a 
foreclosure  sale,  no  demand  is  required.  Bank  of  Stock- 
ham  V.  Alter 350 

Trusts. 

1.  Where  trust  funds  are  wrongfully  converted,  the  benefi- 
ciary is  entitled  to  the  funds,  or  the  proceeds  thereof,  so 
long  as  he  can  definitely  trace  them,  until  they  reach  an 
innocent  holder.    State  v.  Bank  of  Commerce, 181 
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2.  Where  trust  money  has  been  wrongfully  commingled  by  a 
trustee  with  his  own,  and  he  makes  payment  from  the 
common  fund,  it  will  be  presumed  that  he  paid  out  his 
own  money.    Idem. 

8.  The  claim  of  a  beneficiary  for  trust  money  may  be  pre- 
ferred to  the  extent  of  the  cash  found  among  the  assets 
of  an  insolvent  trustee,  where  it  is  not  affirmatively  shown 
that  the  cash  assets  are  not  part  of  the  trust  fund.    Idem, 

4.  The  claims  of  the  beneficiary  of  a  trust  fund  against  an 
insolvent  bank  is  a  lien  upon  cash  on  hand  at  the  time  of 
failure,  including  the  amount  of  deposit  in  other  banks, 
but  upon  no  other  assets  of  the  bank.    Idem 181,  186 

5.  A  resulting  trust  will  not  be  declared  upon  doubtful  or 
uncertain  grounds.  The  burden  is  upon  the  one  claiming 
its  existence  to  establish  the  facts  by  clear  and  satisfactory 
evidence.  Yeeder  v.  McKinley-Lanning  Loan  d  Trust  Co 892 

6.  Evidence  held  insufftcient  to  establish  a  resulting  trust  in 
land.    Idem. 

7.  A  cestui  que  trust,  by  taking  a  judgment  against  his  trustee 
for  the  price  of  trust  property  wrongfully  sold,  thereby 
ratifies  the  sale  and  waives  his  right  to  pursue  the  pur- 
chaser. Garter  v,  Qibson 207 

Undertaking.    See  Costs. 

United  States  Courts.    See  Coitbts,  12.  13. 

Usurj.    See  Bills  and  Notes. 

1.  The  defense  of  usury  is  personal  to  the  maker,  his  sure- 
ties and  privies.  Male  v.  Wink 748 

2.  The  defense  of  usury  is  available  to  the  mortgagor,  not- 
withstanding he  has  sold  the  mortgaged  premises,  if  made 
a  party  to  the  suit  and  under  the  petition  a  deficiency 
judgment  could  be  rendered  against  him.    Idem. 

3.  A  purchaser  of  the  equity  of  redemption,  who  assumes  a 
mortgage  on  the  premises,  can  not  put  up  the  usurious  con- 
tract of  111 s  grantor  as  a  defense.   Idem. 

I.  Where  the  defense  of  usury  is  established,  the  plaintiff  is 
entitled  to  no  interest,  and  can  recover  only  the  actual 
amount  loaned,  diminshed  by  all  payments  of  principal 
and  interest  paid  on  the  debt.  Idem, 

Vacation.    See  Jxtdomxrt. 

Variances.    See  IwDiariijenT  ahd  Infobmation,  10. 

Vendor  and  Purchaser.    See  Taxation. 

Vcaiaa.    See  Cbiminal  Law,  28. 
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V«rdlet.    See  Appkal  ahd  Esbob.    Tbiai.. 

Villages.    Bee  Municipal  Corpo&atiohb,  5,  6. 

Waiver.  See  Abatkhxht  and  Kxyivob.  Criminal  Law,  29. 
Elsction  of  Remedies.  Estoppel.  Iitdictment  aitd  In- 
formation, 11.    Instructions,  32.    Jury,  6.    Pleadinq. 

Warranty.    See  Sales. 

Water  and  Water  Coarses.    See  Drains.    Irrioatton. 

1.  Testimony  as  to  injuries  sustained  by  plaintiff  by  tbe  erec- 
tion of  a  mill-dam  which  caused  the  waters  to  rise  above 
the  natural  flow,  held  admissible.  Jerabek  v.  Kemned^ 349 

2.  Sections  47  and  48,  chapter  93a,  Compiled  Statutes,  1897, 
constitute  no  acceptance  of  any  supposed  grant  to  the 
state  by  the  federal  government  of  the  waters  on  the 
public  domain.  Crawford  Co.  v,  Hathaway 317 

Witnesses.    See  Indictment  and  Information,  9.    Instructions, 

19-22. 

Attendance.    Compensation. 

1.  One  subpoenaed  as  a  witness  before  a  grand  jury  is  not 
entitled  to  fees  merely  because,  in  answer  to  the  writ,  he 
went  to  the  court  house  in  which  the  grand  jury  was  sit- 
ting. Dunn  V,  Douglas  County 179 

2.  One  subpcBnaed  to  attend  as  a  witness  before  a  g^rand  jury 
does  not  perform  his  full  duty  by  merely  going  to  the 
court  house.  It  is  his  duty  to  report  to  the  bailiff  in  charge, 
the  foreman  or  the  county  attorney.    Idem 179,  180 

8.  A  witness,  duly  served  with  a  subpooea  in  a  crim^'-^nl  case, 
can  not  justify  a  failure  to  obey  the  writ  on  the  ground 
that  he  has  demanded  his  fees  and  they  were  not  paid. 
Huckins  v.  Btate  871 

4.  Section  355  of  the  Civil  Code,  g^iving  a  witness  the  right  to 

demand  fees  in  advance,  does  not  obtain  in  a  criminal  case. 

Idem. 

Competency.  Interest. 

5.  Where  the  relation  of  attorney  and  client  exists,  eonftden- 
tial  communications  are  privileged.  Bpaulding  v,  Btate 289 

6.  A  communication  to  a  minister  of  the  gospel,  or  a  priest, 
is  not  privileged,  where  it  is  shown  that  it  was  not  made  in 
confidence  of  the  relation,  or  was  not  to  be  kept  as  a  secret. 
Bills  V.  Btate 589 

7.  A  wife  is  a  competent  witness  against  her  husband  in  a 
prosecution  for  bigamy.  Idem. 

8.  The  interest  of  a  witness  is  for  the  jury.  Clary  v.  Btate. ....  688 

9.  If  a  judgment  in  a  pending  acMon  would  be  evidence  for  or 
against  a  witness  in  a  subsequent  action,  the  witness  is  in* 
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Witnesses — concluded, 

competent  to  testify  as  to  transactions  with  the  decedent. 
Tecumseh  NaL  Bank  v.  McOee 709 

10.  An  officer  of  a  bank  at  the  time  of  an  alle^^ed  deposit,  hav- 
ing transferred  all  his  interest  and  severed  his  connection 
with  the  bank,  is,  after  the  death  of  the  depositor,  com- 
petent to  testify  as  to  the  alleged  deposit.   Idem. 

11.  Testimony  of  a  witness  as  to  transactions  with  a  decedent 
held  incompetent  by  reason  of  his  connection  with  the  de- 
fendant bank  in  the  action.  Idem, 

12.  Where  the  testimony  of  a  decedent  given  at  a  former  trial 
is  read  in  evidence,  testimony  of  a  witness  as  to  a  partic- 
ular transaction  of  decedent  is  inadmissible,  where  the 
testimony  of  decedent  did  not  refer  thereto.  Idem, 

13.  The  testimony  of  a  detective  or  an  informer  should  be 
weighed  with  greater  care  than  that  of  a  witness  wholly 
disinterested.    Sandage  v.  State 240 

14.  Where  a  statute  requires  a  witness  to  act,  by  implication 

he  must  be  disinterested.  Ames  v.  Parrott 847 

Credibility, 

15.  Evidence  of  the  reputation  of  a  witness  for  truth  and  verac- 
ity  must  relate  to  his  reputation  at  the  place  of  his  resi- 
dence at  the  time  he  testifies.   Faulkner  v,  Oilbert 602 

16.  The  credibility  of  witnesses  is  for  the  jury.    Clary  v.  State,  688 
Hmoell  V,  State  391 

17.  The  question  whether  witnesses  are  credible  and  whether 
their  testimony  is  forceful  or  weak,  is  for  the  jury.    Strong 

17.  State 35 

Examination, 

18.  The  propounding  of  leading  questions  is  within  the  dis- 
cretion of  the  trial  court.   Dinnmore  v.  State 418 

19.  The  rule  that  the  re-examination  of  a  witness  should  be 
limited  to  points  arising  out  of  the  cross-examination  is 
within  the  discretion  of  the  presiding  judge.  Oeorge  v.  State, .  660 

Impeachment, 

20.  A  witness  may  be  impeached  by  showing  that  he  made  con- 
tradictory statements  out  of  court.   Tatum  v.  State 229 

21.  On  cross-examination  of  a  witness,  questions  asked  as  to 
prior  statements  made  by  him  regarding  the  conduct  of 
the  defendant  lield  improper  for  the  purpose  of  laying  a 
foundation  for  impeachment.    Smith  v.  State 296 

22.  A  witness  was  asked  on  cross-examination  if  he  had  been 
convicted  of  a  felony,  to  which  he  replied  in  the  affirmative. 
It  was  not  prejudicial  error  to  not  allow  defendant  to  in- 
terrogate him  as  to  the  particular  kind  of  felony.  Sharp  v. 
State  187.  192 
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Words  and  PhniMS. 

1.  "Bond  for  costs/*  McPheraon  r.  Commercial  Nat.  Bank G95 

2.  "Connected   with  the   subject  of  the  action."    Sheibley  v, 
Diwon  County 409 

3.  "Consul."   Morris  v.  Linton 537 

4.  "Counter-claim."   Bheihley  v.  Dixon  County 409 

5.  "Criminal  negligence."   Chicago,  B.  d  Q.  R.  Co,  t.  Wolfe.. ^2,  510 

6.  "Final  decree."   Parmele  v.  Schroeder 553 

7.  "Law  of  the  case."   Smith  v.  Neufeld 699,  701 

8.  "Pay  check."  Chicago,  B.  d  Q.  R.  Co.  v.  Burns 793 

9.  "Pending  action."    Hanscom  r.  Meyer 798 

10.  •'Practicing  attorney."    In  re  Admission  to  the  Bar 58 

11.  "Prosecuting  attorney."    Trimble  v.  State 604 

12.  *'Right  of  way."  Chicago,  B.  d  Q.  R.  Co.  v.  Richardson  County, 

519,  523 

13.  "Section."    State  v.  Frank 679.685 

14.  "Term."    State  v.  Moores  9 

15.  "Total  disability.'    Coad  v.  Travelers  Ins.  Co 56.^ 

16.  "Void."  Veederv.  McKinley-Lanning  Loan  d  Trust  Co 892 

17.  "WhoUy  disabled."  Coad  v.  Travelers  Ins.  Co 563 
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